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BeforeHOLLAND, JACOBS, andRIDGELY, Justices.

ORDER
On this 28 day of February 2014, it appears to the Court that

(1) Plaintiff-Below-Appellant/Cross-Appellee, Reses Management,
LLC,* formerly known as The Reserves Management CoipordtReserves”),
appeals from a final judgment in the Superior Caurfavor of Defendant-Below-
Appellees/Cross-Appellants American Acquisition pady |, LLC (“American”).
American cross-appeals from the same final judgmdgach of the claims and

cross-claims arises from the interpretation ofa estate development agreement

! Counsel for Reserves filed a motion to withdrawdaty 17, 2013. The motion was granted by
this Court on September 24, 2013.



between the parties. The agreement provided ftowaassessments to be paid by
all lot owners in the developmentlt is the assessments that form the basis of this
appeal.

(2) Reserves raises four claims on appeal. Resarontends that the trial
court erred when it decided that (1) the award rofual assessments should be
allocated on a per-lot basis, (2) Reserves hadaim @against American for capital
assessments, (3) Reserves had no claim against idamerfor first-year
assessments, and (4) Reserves’ recovery of at®rfess was limited to 43% of
the total fees incurred by Reserves. Americanesaisvo claims on its cross-
appeal. American contends that the trial courtckin finding (1) that American
was liable for initial assessments, and (2) thateAcan was required to deposit
$80,000 into the site improvement escrow accoulve find that both Reserves’
and American’s claims lack merit. Accordingly, \aéfirm the judgment in all
respects.

(3) The Reserves Management Corporation, now knawnReserves
Management, LLC, was created by the Reserves Dawelot Corporation in
August 2001, under the Declaration of Restrictiohthe Reserves Resort Spa and
Country Club (the “Declaration”). Abraham Korotlg the sole shareholder of

Reserves and acts as director and officer of thmpemy. The Declaration

% There are 179 lots in the development. Amerioansoseven of those lots.



consisted of a plan to develop a residential comiyuiogether with various
facilities for recreational uses (the “Reserves é&epment”’). The Reserves
Development consists of 179 Idtdjvided into four separate phases.

(4) In March 2004, Stover Homes, LLC (“Stover’)ragd to purchase
fifteen undeveloped lots in the Reserves Developmét some point thereafter,
Stover breached the agreement and went out of dasin In August 2009,
American acquired seven lots in Phase 2 of theiRes®evelopment from Stover
pursuant to a deed in lieu of foreclosure.

(5) In addition to describing the purpose and citme of the Reserves
Development, the Declaration also subjects lot éi@dto various restrictive
covenants. Specifically, Article VII of the Dedddiion established a variety of
assessments to be paid by every lot holder in #seRes Development. Under
Article VII, Section 1, Reserves and each lot holdgreed to pay the following
assessments and charges: “(1) annual assessmertisaes (2) liquidated
damage assessments .;’ (3) an initial assessment of $5,000 “due upon the
conveyance of any Lot or Condominium Unit from fbeclarant to a third party

purchaser for value to help capitalize the Assamiat. .;” and (4) “a maintenance

3 “Lot” is defined in the Declaration as “any uniroped or improved plot of land intended and
subdivided for a detached single family residermeclusive of the Common Areas. Appellee’s
Ans. Br. Appendix at B80.



element for individual lots to cover landscapingimtenance and repaif.” In
addition, each assessment—including interest, castbreasonable attorneys’ fees
for the collection thereof—is agreed to be “thespaal obligation of the person
who was the Owner of such property at the time wthenassessment was due. A
personal obligation for delinquent assessment shall pass to the Owner’'s
successor In title (other than as a lien on thd)lannless expressly assumed by
them.” Section 3 of Article VII provided that assessnsemtould be “fixed
annually to cover on a prorata basis, the projeatedial cost of the Association to
properly discharge its maintenance, repair, impne and other responsibilities
and obligations as set forth in this Declaratibn. The same section further
provided that annual assessments “shall be chaedssessed in equal
proportions against each lot or Condominium Unitthim the Reserves
[Development].” Section 4 of Article VII also established animiassessment of
$5,000 “to be paid by the purchaser upon the camvey of each Lot . . . to a third
party purchaser”™

(6) In May 2008, before American acquired its sevats from Stover,

Korotki amended the Declaration (the “AmendmentThis amendment changed

“1d. at B86-87.
°|d. at B87.
®\d.

"Id.

8d. at B8S.



the terms of the Declaration in a number of way&imarily, the Amendment
added assessments that did not exist when Stovengmed its fifteen lots. First,
the altered language of Article VII, Section 4, uigd that the initial assessment
be “due upon conveyance of any Lot or Condominiumt ffom Declarant to a
third party purchaser for value, or such later tiae may be agreed by the
Declarant in a second writing, to help pay for tomstruction of the Club House
and other recreational ameniti€s.”Second, the Amendment created a capital
assessment in the amount of $5,000 “due upon theegance of any Lot or
Condominium Unit from the Declarant to a third ggrurchaser for value, or such
later time as may be agreed upon by the Declamaat separate writing, to help
capitalize the Associatiort” Third, the Amendment added a first year assessmen
in an amount equal to the full assessment for & yn which a lot holder made
settlement. Fourth, the Amendment added Sectiorti®e Declaration.

(7) Subsection 9(a) requires any third party buybo takes title to a lot
before site improvements to pay Reserves the fptsrata share of the costs to
install improvements until the entire developmeas lheen completed. Section 9
also provides that the deposit will be held in atelest bearing account and that
the work will be done “in the sole discretion ofettReserves Management

Corporation,” who retains the ability to make agiitl assessments against a lot

%1d. (emphasis added).
1099,



for any shortfalls! Subsection 9(b) estimates the per-lot pro ragaeshf the cost
to install and complete the site work to be $80,080bject to increase or decrease
as determined by The Reserves Management Corpoiatio Subsection 9(c)
makes the deposit a personal obligation of “eacm@&@who takes title to a Lot or
Condominium Unit for which an escrow had not bestaldished by such Owner’s
grantor.™ It further states:

Each deed conveying a Lot without establishing sarclescrow

accountshall expressly impose such an obligation upon the

grantee-Owner and shall be signed by the grantee-Owner to

accept such personal obligation; otherwise, thatgraof the

Lot who fails to establish such an escrow and failsmpose

such personal obligation upon the grantee-Ownexl) ble and

remain personally obligated for such Lot's futureo-pata

assessments for such site work as was not perforaned
completed at the time of conveyarite.

At the time it took title to the seven propertigenh Stover in the Reserves
Development, American did not pay any of the agsess obligations.

(8) In March 2010, Reserves filed a two-count clammp against American
in the Superior Court for personal liability on abtl and exercise of a lien on
property securing that debt. The complaint alletied American owed Reserves
$895,350.72, which included actual assessment6($38.31) and other charges

($12,391.20 in interest and $176,633.31 in attwhéses). American filed an

11d. at B111.

121d. at B112.

Bd.

1d. (emphasis added).



answer to the complaint, denying the allegationsd aounterclaiming for
declaratory judgment on American’s rights and ddigns under the Declaration.
After partially completing discovery, both sidetedi cross-motions for summary
judgment. Following a hearing, the trial courtided most of the claims raised by
the parties. Specifically, the court resolved filowing issues: (1) Liability for
the Annual Assessment (Reserves prevailed), (2)cAtlon basis for the Annual
Assessment (American prevailed), (3) $5,000 Capiatessment (American
prevailed), (4) $5,000 Initial Assessment (Resemwes/ailed), (5) $4,561 First-
Year Annual Assessment (American prevailed), (6 8nprovement Assessment
(Reserves prevailed), and (7) Allocation basis filve Site Improvement
Assessment (American prevailed).

(9) An interim order and judgment was entered bg trial court in
February 2012. But decision on the amount of thaual assessments and
reasonable attorneys’ fees to be awarded to Reserag reserved. The trial court
later rendered a letter decision on the two outbtenissues and instructed the
parties to agree on a form of final order. An Q@rded Final Judgment was
entered by the trial court awarding Reserves anassg¢ssments in the amount of

$5,653.20 and attorneys’ fees in the amount of &B37-> This appeal follows.

1> The Reserves Mgmt. Corp. v. Am. Acquisition PropLC, C.A. No. 10C-03-006 (Del. Super.
Ct. Oct. 10, 2012).



(10) On appeal, Reserves claims that the triattoemwed by deciding that
annual assessments should be allocated on a pead, by denying its claim for
both capital assessments and first-year assessna@igtdy reducing its recovery
of attorneys’ fees to 43% of the total fees incdrréAmerican asserts two cross-
claims alleging that the trial court misinterpretachbiguous provisions of the
Declaration and the Amendment. Specifically, Aroa@ni claims that the court
erred in finding that it was liable for initial @ssments and by finding that it was
required to deposit $80,000 into the site improvenescrow account.

(11) Because the trial court partially granted ddess’ and American’s
cross-motions for summary judgment, the standanegwaew for each is identical.
We review a Superior Court’s grant of summary judghte novo“to determine
whether, viewing the facts in the light most favmeato the nonmoving party, the
moving party has demonstrated that there are nerrabissues of fact in dispute
and that the moving party is entitled to judgmenaanatter of law?®

(12) Reserves first contends that the trial comgcein finding that annual
assessments must be allocated on a per-lot biseddressing real covenants, the
Superior Court has stated:

Where the language of a covenant is unambiguoasy,cand

specific, the rule, similar to that adopted in twoastruction of
statutes, is that no room is left either for intetption or for

16 State Farm Mut. Auto. Ins. Co. v. Patters@nA.3d 454, 456 (Del. 2010) (quotifByown v.
United Water Delaware, Inc3 A.3d 272, 275 (Del. 2010)).



construction. Otherwise, however, the paramoul# for the
interpretation of covenants is so to expound thentoagive
effect to the actual intent of the partiés.

Williston on Contractsfurther provides: “Generally, courts will either give
preference to the earlier clause when it conflieth a later clause, the more
important or dominant of two conflicting clauses, the more specific of two
clauses that conflict with one anothét.” As we have explained, “[i]t is well
established that a court interpreting any contealgbuovision . . . must give effect
to all terms of the instrument, must read the uragnt as a whole, and, if possible,
reconcile all the provisions of the instrumetit.”

(13) Reserves claims that the trial court migpteted the relationship
between Section 3 and Section 8 of the Declaradiomh erroneously calculated
annual assessments on a per-lot basis without iagpdy limiting exemption to
certain property owners. In pertinent part, Adidll, Section 3 of the Declaration
provides:

[Alnnual assessments shall be fixed annually toecoan a
prorata basis, the projected annual cost of theodason to
properly discharge its . . . obligations as sethfon this
Declaration or established by the Association’s eRubnd
Regulations. The annual assessment is to be isbi@thlas of
the first of January each year after the firstiktsold, and

thereafter periodically adjusted as needs for dnassessments
arise, as determined by the Association, and $leatiharged or

17 Equitable Trust Co. v. O'Nejl420 A.2d 1196, 1200 (Del. Super. Ct. 1980) (git?l C.J.S.
Covenant$ 20).

18 11 Williston on Contract$§ 32.15 (4th ed. 2000).

19 Elliott Associates, L.P. v. Avatex Carjgl5 A.2d 843, 854 (Del. 1998).



assessed in equal proportionagainst each Lot or
Condominium Unit within the Reservés.

Article VII, Section 8 provides:

The following property subject to this Declaratishall be
exempted from assessments, charges and lienscthestsn:

(a) All properties dedicated to and accepted bg\eeghment
body, agency or authority and devoted to public use

(b) All Common Areas;

(c) All Lots of Condominium Units owned by the Dawnt
until sold to third persons;

(d) All Lots Condominium Units owned by the
Associatior’:?

Both parties stipulated to annual budgets of $42&® for 2009, and $42,727.76
for 2010, 2011, and 2012. Based on these figares the fact that there were 179
Lots in the Reserves Development, the trial coaltudated the per-lot annual
assessment to be $239.61 for 2009, and $238.A&pefor 2010 through 20Z£2.
(14) Reserves argues on appeal that the exempénies under Section 8
of the Declaration should not have been used rutating the annual assessments.
This interpretation fails. In this case, ArticldlVSection 3 appears first in the

Declaration and is the more prominent of the twav@ions because it applies to

20 pppellee’s Ans. Br. Appendix at B87 (emphasis atjde

*L1d. at B9O.

2 In order to determine annual assessments, theahmaget must be divided by the total
number of lots in the Reserves Development. Thhbes, trial court used the following
calculation: Annual Budget (42,890.88 and 42,72y 7@ otal number of lots (179) = 239.61
and 238.70.
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all lot holders as opposed to just a few. Althoitgh clear that exempt properties
are not responsible for paying annual assessmimsgdoes not mean that those
properties are not included as part of the dendaminawhen calculating the
assessments. Under Reserves’ interpretation,|lyf @me lot were sold, then that
lot holder alone would be solely responsible fon@aintenance in the community.
Such a result is absurd and could not have beerntbat of the parties when
drafting the Declaration. Thus, the trial courtreatly chose the more reasonable
of the two interpretations.

(15) Reserves also argues that the annual assgssie designed to
spread the cost of ongoing maintenance to the pgopeners within the Reserves
Development. Because the exempt lots that Resewes receive almost no
services, Reserves contends that those lots shotilok included in calculating the
annual assessments. This argument was not mdkde tourt below. Thus, under
Supreme Court Rule 8, it need not be considereflisyCourt on appeét.

(16) Reserves further contends that the trial tcouproperly applied a
retrospective rather than a prospective analysi&noérican’s liability for unpaid
annual assessments. But Reserves’ stipulatiohertrial court clearly sets forth

the annual budgets needed to determine the anssassments. As a result, the

23 SeeSup. Ct. R. 8 (“Only questions fairly presentedthe trial court may be presented for
review; provided, however, that when the interedtgistice so require, the Court may consider
and determine any question not so presented.”).

11



trial court had no reason to estimate the annuaksssnents, and properly
calculated the assessment based on the jointatiiquol

(17) Finally, Reserves argues that the court memhly discounted its right
to recover attorneys’ fees in calculating the m@er-amount of the annual
assessmenfs. Pursuant to Article VII, Sections 1 and 6 of feclaration, if a lot
owner fails to pay an annual assessment, “the eerdgsessment shall be
delinquent, and shall, together with such intetbsteon and cost of collection
thereof, including reasonable attorney’s fees,| stoaitinue as a lien on the Lot”

(18) Reserves argues that the trial court arligreefused to award all of its
requested attorneys’ fees with no basis for dom& sThis argument also lacks
merit. The trial court carefully considered howahwf the annual assessments
consisted of attorneys’ fees. Reserves was ratjtirspecify what legal services
corresponded to each expense, and the trial coanernts decision based on the

information provided! For the foregoing reasons, Reserves’ first claits.

4 There are two different categories of attorneggsfat issue in this case. The attorneys’ fees
addressed in this section refer to the attornegg’sfthat were the portion of the annual
assessment. The attorneys’ fees addresdedfocus on attorneys’ fees collected at the end of
the litigation below to pursue the assessmentstal against American.

2> Appellee’s Ans. Br. Appendix at B89.

26 |n 2009, the Total Annual Assessment Expenses %&8&,338.41, including $68,499.34 in
legal fees. In 2010, the Total Annual AssessmexpeBses were $70,313.75, including
$27,585.99 in legal fees.

2" Counsel for Reserves submitted an affidavit deithe legal work done on its behalf from
December 2010 to March 2012.

12



(19) Reserves’ second and third claim on appealtlaat the trial court
misinterpreted the terms of the Declaration in alivay capital assessments and the
first-year assessments. This Court has stated ‘fladdntract terms themselves
will be controlling when they establish the partieemmon meaning so that a
reasonable person in the position of either parbuld have no expectations
inconsistent with the contract languadg®.” But if the provisions are fairly
susceptible of different interpretations or may éatwo or more different
meanings, there is ambiguity, and we must look bdythe language of the
contract to ascertain the parties’ intentiéhs.

(20) As to its second claim, Reserves contendsthigatrial court erred by
refusing to award capital assessments under thestef the Declaration. Pursuant
to the Amendment, Article VII, Section 1 of the Dwation was changed from:
“(3) an initial assessment in the amount of Fivedsand Dollars ($5,000.00) due
upon the conveyance of any Lot . . . from the Daelato a third party purchaser
for value to help capitalize the Associatiohtd: “(3) A Capital Assessmeim the

amount of Five Thousand Dollars ($5,000.00) duenupe conveyance of any Lot

28 Eagle Industries, Inc. v. DeVilbiss Health Care;.Ji702 A.2d 1228, 1232 (Del. 1997) (citing
2Rghone-PouIenc v. Am. Motorists IN816 A.2d 1192, 1196 (Del. 1992)).

Id.
30 Appellant’s Opening Br. Appendix at A102.

13



... from the Declarant to a third party purchdsewalue . . . to help capitalize the
Association.*

(21) Reserves initially argues that the questibrwbether the capital
assessment was a new assessment was not raisled parties in their pleadings
or papers, and the trial court made its decissua spontewithout any evidence
on the issue. Despite Reserves’ contention, Araergroperly raised this issue in
its briefings to the trial couft. Citing the text of the Amendment, American made
the same argument, which was subsequently adoptdelzourt below.

(22) Reserves further argues that the trial ceurbneously found that
American was not liable for capital assessmentaulme American did not acquire
its lots from Reserves. This arguments lack merA. plain reading of the
Amendment shows that the capital assessment isapplycable to a lot conveyed
from Reserves to a third-party purchaser. Reseathicesiot convey any lot in the
Reserves Development to American. American redeit® lots directly from
Stover. Accordingly, the trial court correctly fodithat the capital assessment was

inapplicable to American, and Reserves’ seconactaist fail.

31|d. (emphasis added).

32 See id.at A342 (“The Capital Assessment of $5,000.00lpeis created by the Amendment

with the following language ... .”)id. at A396 (“The Amendment created a ‘Capital
Assessment in the amount of Five Thousand Doll85s000.00) due upon the conveyance of
any Lot....”).

14



(23) In its third claim, Reserves argues thahibuld have been awarded
first-year annual assessments under the plain &gegof the Declaration. It again
contends that this issue was not raised below thereparty and thus should not
have been decided by the trial court. Like theitehmssessments, American
addressed the issue of whether First-Year Assessmene new assessments in its
briefings to the court below. But Reserves did not respond to this argument.
Because Reserves failed to respond, this Court‘adlhere to the well settled rule
which precludes a party from attacking a judgmenadaheory he failed to advance
before the trial judge” and refuse to consider Re=se argumentd’

(24) Reserves final claim on appeal is that itudthdhave been awarded the
entire amount of its attorneys’ fees and costsresgdmerican. The trial court is
granted broad discretion in awarding attorneyssfeée“Absent a clear abuse of
discretion, this Court will not reverse the awaid.Generally, Delaware follows
the American Rule under which each party is obéidab pay its own attorneys’

fees regardless of the outcome of the litigationBut where the parties have

3 See idat A343 (“The First Year Annual Assessment’ isatesl by the Amendment with the
following language . . . .")id. at A396 (“The Amendment also seeks to impose astFilear
Annual Assessment in the amount of the full anasakssment levied upon . ..alot....”).

34 Scion Breckenridge Managing Member, LLC v. ASBgidlece Real Estate Funé8 A.3d
665, 679 (Del. 2013) (citing Sup. Ct. R. 8).

% Gray v. Gray 503 A.2d 198, 204 (Del. 1986) (cititdusband B. W. D. v. Wife B. A.,[405
A.2d 123, 125 (Del. 1979)).

3 Johnston v. Arbitrium (Cayman Islands) Handels, A@0 A.2d 542, 544 (Del. 1998).

37 Goodrich v. E.F. Hutton Grp., Inc681 A.2d 1039, 1043-44 (Del. 1996ge also Johnston
720 A.2d at 544 (“[Clourts . . . have generallyldaled what is commonly referred to as the

15



determined the allocation of fees by private castfrdeparture from the general
rule and deference to their agreement is warrafited.

(25) In this case, the Declaration provides thatliot owner fails to pay an
Annual Assessment “the entire assessment shalebmed delinquent, and shall,
together with such interest thereon and cost ofectbn thereof,including
reasonable attorney’s feeshall continue as a lien on the L&t."The same section
further provides that “in the event a judgment @amed, such judgment shall
include . . .reasonable attorneys’ fees to be fixed by the CBlrtThus, the
Declaration effectively precluded the applicatidntiee American rule. It also
empowered the trial court to limit the shifted fees an amount that is
“reasonable.”

(26) In accordance with the terms of the Declamtthe trial court found
that it was unreasonable to award Reserves atterfels on claims upon which it
did not prevail. Determining the “reasonable” amioof attorneys’ fees to be
awarded was expressly left to the discretion of ¢bert. Breaking down each

claim was merely the trial court's method of makithgt determination. This

American Rule. Under the American Rule, absent esgistatutory language to the contrary,
each party is normally obliged to pay only his er bwn attorneys’ fees, whatever the outcome
of the litigation.”).

38 West Willow-Bay Court, LLC v. Robino-Bay Court RlazLC, 2009 WL 458779, at *8 (Del.
Ch. Feb. 23, 2009%ee alsdl0 Del. C.8 3912 (authorizing recovery of attorney’s feepas of
judgment for prevailing plaintiff or lien holder banly where the note, bond, mortgage, invoice,
or other written instrument expressly providestfa payment of such fees).

39 Appellee’s Ans. Br. Appendix at B89.

“0|d. (emphasis added).
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cannot be regarded as an abuse of discretion. réiogiy, Reserves’ fourth claim
IS without merit.

(27) On cross-appeal, American first claims thattrial court erred when it
found that American was liable for initial assesstee We have stated that “[a]
contract is not rendered ambiguous simply becdusearties do not agree upon
its proper constructior’” A contract is ambiguous only when the provisians
Issue are “reasonably or fairly susceptible ofeteéht interpretations or may have
two or more different meaning%.” While either party to a contract can enforce its
terms in breach thereof, a third party, “who iseffect, a stranger to the contract,
may enforce a contractual promise in his own rigghd name if the contract has
been made for his benefit”

(28) Article VII, Section 1 of the Declaration ated “an initial assessment
in the amount of Five Thousand Dollars ($5,0008@3 upon the conveyance of
any Lot . . . from the Declarant to a third partyrghaser for value to help
capitalize the Associatiorf” Section 4 of the Declaration also stated that the
Reserves, as the Declarant, “hereby establish@sta assessment to be paid by

the purchaser upon the conveyance of each Lofrom the Declarant . . . to a

i; Rhone-Poulenc Basic Chemicals (816 A.2d at 1196.
Id.
3 Triple C Railcar Serv., Inc. v. City of Wilmingto830 A.2d 629, 633 (Del. 1993) (citing
Wilmington Hous. Auth. v. Fidelity & Deposit Co.Mfl., 47 A.2d 524, 528 (Del. 1946)).
* Appellee’s Ans. Br. Appendix at B109.

17



third party purchaser for value; and the amourdguath initial assessment is set at
Five Thousand Dollars'”® The Amendment replaced the language of Articlg VI
Section 1 with:

(4) an Initial Assessment in the amount of Five U3and

Dollars ($5,000.00) due upon the conveyance of laoty. . .

from the Declarant to a third party purchaser falue, or such

later time as may be agreed by the Declarant ireparate

writing, to help pay for the construction of theuGlHouse or
other Recreational ameniti&s.

Similarly, the Amendment replaced Article VII, Sect 4 with: “[A]n initial
assessment to be paid by the purchaser of each Lotupon the conveyance
thereof by Declarant, onf not paid at that or any other prior time, at the
conveyance thereof by such purchasgrantor.”*’

(29) American contends that pursuant to both tigir@al Declaration and
the Amendment, the initial assessments only applpts conveyed to third-party
purchasers by Reserves. It further contends thlecourt erred by relying on the
language of amended Article VII, Section 4 withogtonciling it with amended
Article VII, Section 1. Specifically, American args that the trial court should
have considered whether the Reserves had agreadsaeparate writing to defer
payment of the initial assessment. It contends shah a writing exists in the

Agreement of Purchase and Sale of Real Property ‘@urchase Agreement”)

*°1d. at B8S.
“®|d. at B109 (emphasis added).
*"|d. at B110 (emphasis added).

18



with Stover. The Purchase Agreement provided$awer would purchase fifteen
lots in the Reserves Development at the price oB&3,000 and defer all
homeowner association dues until the issuance adriéficate of occupancy for
any homes built on the lots.

(30) Based on a plain reading of the AmendmenteAcan is responsible
for paying the initial assessments. Both the aradrtticle VII, Sections 1 and 8,
provide Reserves with varying options to colledatiah assessments. Amended
Article VII, Section 1 provides that Reserves mayyccollect initial assessments
from a direct purchaser (Stover) at the time ofveyance, or at some later time as
agreed to by the Declarant in a separate writiHgre, the only writing put forth
by American to satisfy such a requirement was treliase Agreement, which is a
contract between Stover and Reserves. Americaced®as it was not a third-party
beneficiary to that contract. Thus, Reserves antercan are not in privity of
contract, and American’s request that this Couddresuch terms into the
Amendment must be denied. Further, Section 4 edgére application of initial
assessments to both direct third-party purchasetdathe third-party purchaser’'s

grantors in the event of non-payment by the thadyppurchaser. Accordingly,

“8 Section 4(B)(2) of the Purchase Agreement provides
(2) “Association Dues.” Purchaser shall pay no howreers association dues
with respect to any Lot that it owns prior to issc@ of a certificate of occupancy
for any home constructed on such Lot, other tha dwot’'s share of assessment
for outside maintenance work, defined as refurbestimof roads, sidewalks,
bridging, pond areas, clubhouse, pool areas, aminum areas.

Id. at B127.

19



American’s argument that initial assessments apply to third party purchasers
lacks merit.

(31) Additionally, American argues that the Amermahthis now invalid and
the initial assessments against it cannot be intbdae to a subsequent decision in
a related case. After final judgment in this cabe,Superior Court addressed the
validity of the Amendment to the Declaration in iaifar situation involving
Reserves and the Reserves DevelopieBut the later case involved parties who
had already owned lots in the Reserves Developimefiore the Amendment was
enacted? As against these parties, the court invalidateddmendment, stating:

In the original Declaration, Reserves Developm&served a
generic right to modify the restrictions. Howevétre exercise
of such a right is not unlimited. Where a devetopeeks to
enforce an amendment to restrictions against nosestding
owners who bought their lots before the amendment was
effective the amendment must be reasonable in light of the
original intent of the developer and the lot ownelfit is not
reasonable, it is invalid. Reasonableness maysbertined

from the declaration of restrictions and all of Hteendant facts
and circumstances relevant to the nature of theldpment!

(32) American contends that this holding is apgilie to the facts at bar and
urges this Court to invalidate the Amendment os #ppeal. This argument fails.
Unlike the investors in the related case, Americhtained the deeds to its seven

lots in the Reserves Development after the Amendmas in effect. American

9 The Reserves Mgmt. Corp. v. 30 Lots, 2012 WL 2367469 (Del. Super. Ct. June 22,

2012).
01d. at *1-2.
*1|d. at *4 (footnotes omitted) (emphasis added).
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was fully aware of its responsibility for initialssessments and cannot use the
distinguishable holding to escape liability. Thefehdant in this case is certainly a
sophisticated buyer. The Amendment is unenforeeadmjainst those who
purchased their lots in Resentefore the enactment of the Amendnientnot for
those who agreed to be bound by the Amendment afteanactment. For the
foregoing reasons, American'’s first cross-clainvighout merit.

(33) American next broadly contends that the tw@alirt erred in granting
Reserves’ claim for site improvement escrow deposiecause the escrow
provision is impermissibly vague and arbitrary. &Antract which is vague or
indefinite in its terms will not be legally bindinon the parties® “The material
terms of a contract are vague or indefinite if tlte@nnot provide a reasonable
standard for determining when a breach has occiitted

(34) Although it is clear that the Amendment weafidd heavily in favor of
ReserveS, American offers only conclusory allegations of wagess and
arbitrariness. Section 9(c) states: “Each lot eyed without the establishment of
. . . a deposit shall be and remain subject tosassent by [Reserves] for its pro

rata share of the cost to perform or complete antyal site work improvements,

%2 Heiman, Aber & Goldlust v. Ingrami999 WL 1240904, at *1 (Del. Aug. 18, 1999) (uifi
Biasotto v. SpreerC.A. No. 96C-04-030-WTQ, Letter Op. at 4 (Delp8u Ct. July 30, 1997)).

%3 |d. (quotingBiasottq Letter Op. at 4).

>4 For example, Section 9 of the Amendment statesy“duestions or disagreements regarding
the scope or manner of constructing and compldhegsite improvements shall be decided and
resolved in sole discretion of [Reserves].” Apeelt Ans. Br. Appendix at B112.
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as estimated by [Reserves] based on written bidsontracts for such work?
Reserves produced documentation of its writtenmed@ for the work charged
against American. The estimates had two optiomstha total of the estimates
ranged from $515,567 to $576,667. Accordingly, pee-lot basis for phase 2
would range from $34,371 to $38,444. Based oretligsres, American contends
that the $80,000 assessment was excessive, aybitad capricious. American
contends that even if the Amendment is valid, Restrdemand for $80,000 per
lot from American was unreasonable and violatesAitmendment itself.

(35) The escrow provision is not arbitrary or deipus, and Reserves is
entitled to the full $80,000 deposit. Korotki iéet that the necessary costs to
complete the site improvements would exceed $8C00&ven assuming that
these costs would not reach $80,000, Reserves wtlilde entitled to the money.
Based on the express terms of the Amendment, witisin the discretion of
Reserves to determine the reasonable cost of mjpeovements as long as that
estimate is made in good faith. Site improvemamtthe Reserves Development
are not complete. And as the Lots are developed, expenses will arise. The

Amendment is not drafted so that a Lot owner canpbi decline to make a

55

Id.
¢ These costs include a 15% management fee as weleacosts of a construction bond
required in the amount of 150% of the total corttion costs. (A613.)
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deposit until Reserves proves every expense thawésl>” Accordingly, the trial
court properly held that American understood thee@gent and correctly awarded
$80,000 per lot because American agreed to be bbyrilde Amendment when it
took possession of its seven Lots.

(36) Finally, American claims that the Amendmestan unconscionable
contract of adhesion and thus unenforceable. U6d2el. C. 8§ 2-302, “[i]f the
court as a matter of law finds the contract or alause of the contract to have
been unconscionable at the time it was made, the away refuse to enforce the
contract or it may enforce the remainder of thetremt without the unconscionable
clause.® Traditionally, a contract will be found unconguadble where “no man in
his senses and not under delusion would make oort@dand, and as no honest or
fair man would accept, on the othét.” “It is generally held that the
unconscionability test involves the question of thlee the provision amounts to

the taking of an unfair advantage by one party aber other.® But mere

" As Reserves pointed out at trial:
This is supposed to be a single assessment thaswgmsed to have
money put into escrow that the management companyse to develop
.. . the site improvements for the phase. And iot supposed to come
back to the Court because we just figured outweahave another $3,000
lot expense. That's another expense, $3,000 per lo
Appellee’s Ans. Br. Appendix at B41.
*8 6 Del. C.§ 2-302(1).
% Tulowitzki v. Atlantic Richfield Cp396 A.2d 956 (Del. 1978) (quotingilliams v. Walker-
Thomas Furniture Co350 F.2d 445, 450 (D.C. Cir. 1965)).
% |d. (quotingJ. A. Jones Construction Co. v. City of D@2 A.2d 540, 552 (Del. Super. Ct.
1977)).
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disparity between the bargaining powers of pattiea contract will not support a
finding of unconscionability: “A court must find that the party with superior
bargaining power used it to take unfair advantafy@i® weaker counterpart’
“For a contract clause to be unconscionable, nmsemust be ‘so one-sided as to
be oppressive.”® But courts are particularly reluctant to find anscionability in
contracts between sophisticated corporatiéns.

(37) The Amendment is not unconscionable. Amerieasophisticated real
estate portfolio company, has failed to show thegdRves had superior bargaining
power. When American received the deed in liefooféclosure from Stover, the
Amendment had already been enacted. American Y&y epportunity to view
its provisions before accepting the deed. Americanld have objected to the
provisions of the Amendment and refused to takegsson of the seven Lots but

instead chose not to do so. The Declaration hebaen amended since American

®L1d. at 960.

®2 Graham v. State Farm Mut. Auto Inc. C865 A.2d 908, 912 (Del. 1989).

%3d. (citing Tulowitzki 396 A.2d at 956).

% See, e.g.Progressive Intern. Corp. v. E.I. DuPont de Nenso&rCo, 2002 WL 1558382,
at*11 (Del. Ch. 2002) (“Courts have been reluctantapply the doctrine, recognizing among
other things that the parties’ ‘bargaining poweH varely be equal.” (quoting-arnsworth on
Contracts8 4.28 (2d ed. 2000))¥ee also VGS, Inc. v. Casti2D04 WL 876032, at *6 (Del. Ch.
Apr. 22, 2004) (finding that a sophisticated inee'st failure to recognize the importance of a
contract that was made available during due dikgesiminished the plaintiffs’ fraud and breach
of contract claim);Debakey Corp. v. Raytheon Serv..,G000 WL 1273317, at *26—-28 (Del.
Ch. Aug. 25, 2000) (finding that a sophisticatedyjs failure to conduct adequate due diligence
or to procure express warranties for facts thatitposedly relied upon in entering a transaction
made it impossible to prove justifiable reliancel dimding that this behavior indicated that the
sophisticated party made a business decision, vih&lkourt would not second-guess).
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took possession of the Lots. Thus, the only proms being enforced are those to
which American expressly agreed. The fact thattinendment weighs heavily in
favor of Reserves does not amount to unconscidhabil For the foregoing
reasons, American’s second cross-claim is withaeritm
NOW, THEREFORE, IT IS ORDERED that the judgmentta Superior
Court isAFFIRMED.
BY THE COURT:

/s/ Henry duPont Ridgely
Justice
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