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BeforeHOLLAND, BERGER, andRIDGELY, Justices.
ORDER

This 14th day of January 2014, upon consideratibnthe appellant's
Supreme Court Rule 26(c) brief, his attorney's aroto withdraw, and the State's
response thereto, it appears to the Court that:

(1) The defendant-appellant, Rashaun Miller, wasvmded in 2010 of
one count each of Possession with Intent to Delleroin and Possession of a
Firearm During the Commission of a Felony. The&igys Court sentenced Miller
to a total period of fifteen years at Level V inmanation to be suspended after

serving ten years for decreasing levels of supervis This Court affirmed



Miller's convictions and sentence on direct appgealhereafter, Miller filed a
motion for postconviction relief asserting thattbdiis trial counsel and appellate
counsel were constitutionally ineffective. The 8upr Court denied Miller’s
motion. This appeal followed.

(2) Miller's appointed counsel on appeal has fideldrief and a motion to
withdraw pursuant to Rule 26(c). Miller's counssdserts that, based upon a
complete and careful examination of the recordietlege no arguably appealable
issues. By letter, Miller's attorney informed hwh the provisions of Rule 26(c)
and provided Miller with a copy of the motion totiadraw and the accompanying
brief. Miller also was informed of his right to mplement his attorney's
presentation. Miller filed several points for tl@®urt's consideration. The State
has responded to Miller's points, as well as to plosition taken by Miller's
counsel, and has moved to affirm the Superior Cojutigment.

(3) The standard and scope of review applicabkaeoconsideration of a
motion to withdraw and an accompanying brief un@ate 26(c) is twofold: (a)
this Court must be satisfied that defense counsal made a conscientious
examination of the record and the law for argualdens; and (b) this Court must

conduct its own review of the record and determvhether the appeal is so totally

Miller v. State, 25 A.3d 768 (Del. 2011).



devoid of at least arguably appealable issues ithedin be decided without an
adversary presentation.

(4) The record reflects that, in January 2010, geolofficers with the
Governor’'s Task Force received information froma@pmerating individual (Cl),
who was not a past-proven reliable source of in&drom, about a drug transaction
scheduled to occur on January 14, 2010 betweer0 JANM) and 1:00 PM in the
parking lot of the Town Court Compton TownhousesWiimington. The CI
informed officers that two young, black men, oneknamed “O,” would back into
one of four identified parking spaces. The offs&ceet up surveillance in the area.
Around 11:38 AM, they observed a 2003 Infinity Gi3&ck into one of the four
parking spaces specified by the informant. OfScgmultaneously confirmed with
the CI, who was watching nearby and was on a dadinp, that the Infinity
observed by officers was the correct vehicle. Wihenofficers pulled into the lot
and blocked the Infinity’s egress, the two occuparitthe car attempted to flee on
foot. Officers observed what appeared to be aelajgantity of drugs and a
handgun in plain view through the open driver'sesatbor. The two occupants
were quickly apprehended.

(5) Miller, the driver, and his codefendant, Ta&mith, were arrested.

Miller was charged with eight criminal offensescliurding Trafficking in Heroin.

2 Penson v. Ohio, 488 U.S. 75, 83 (1988McCoy v. Court of Appeals of Wisconsin, 486 U.S.
429, 442 (1988)Andersv. California, 386 U.S. 738, 744 (1967).



Miller filed a motion to suppress in June 2010, etththe Superior Court denied.
In order to preserve his right to appeal the demiidlis suppression motion, Miller
agreed to a stipulated bench trial. In exchangaitier’'s waiver of his right to a
jury trial and his stipulation to the facts estabéd at the suppression hearing, the
State agreed to dismiss all but two charges agaiiitr and to recommend a
sentence of ten years in prison. On direct apgha, Court affirmed Miller's
convictions finding that the CI’s tip was sufficignreliable to establish reasonable
suspicion of criminal activity to justify Miller'seizure®

(6) In October 2011, Miller filed a motion for postwviction relief, which
he later was permitted to amend. Miller argued bwdh his trial counsel and his
appellate counsel were ineffective. Specificalyller asserted that trial counsel
was ineffective because she: (i) failed to chaketige officers’ reliance on an
uncorroborated tip; (ii) failed to challenge hisrveatless seizure and arrest for
lack of probable cause; (iii) failed to challengpe fack of exigent circumstances
for the warrantless search of his vehicle; (ivie@ito file a speedy trial motion; (v)
failed to file a “Franks” motion; (vi) failed tolé a “Flowers” motion; (vii) failed
to adequately cross-examine the arresting officéhe suppression hearing; (viii)
failed to timely provide Miller with a copy of theuppression hearing transcript;

and (ix) failed to challenge his conviction on aae to which his codefendant

3 Miller v. State, 25 A.3d at 773-74.



previously had pled guilty. Miller also argued tthas appellate counsel was
ineffective for failing to challenge alleged migstaents by the Court in its
opinion on Miller’'s direct appeal. After obtainingsponses from Miller’s trial

counsel and appellate counsel, as well as fromsmuor the State, the Superior
Court Commissioner recommended that Miller's moti@ndenied. The Superior
Court adopted the Commissioner’'s report and recamdaigon and denied

postconviction relief on April 24, 2013. This appé&llowed.

(7)  Miller enumerates two arguments for this Caurtbnsideration on
appeal. First, he contends that the Superior Gaued in denying his motion for
postconviction relief and related motions. Secdviller asserts that both his trial
counsel and appellate counsel provided constitalipnneffective assistance of
counsel.

(8) An application for postconviction relief alleg ineffective assistance
of counsel must establish that: (i) trial counsekpresentation fell below an
objective standard of reasonableness; and (ii) foutcounsel’s unprofessional
errors, there is a reasonable probability thataheome of the trial would have
been different. A “reasonable probability” means a probabilitatlis sufficient,

considering the totality of the evidence, to undeerconfidence in the outcome.

* Qrickland v. Washington, 466 U.S. 668, 687-88 (1984).
®|d. at 694-95.



A defendant must set forth and substantiate comcedlegations of actual
prejudic€ in order to overcome the “strong presumption” thedunsel’s
representation was professionally reasonable.

(9) Miller’s first three claims of ineffective assance of trial counsel all
relate to his attorney’s alleged failure to chajlenhe limited information provided
by the CI and the fact that there was neither tEbacause nor exigent
circumstances to justify the officers’ warrantlessizure, search, and arrest.
Miller's arguments, however, ignore this Court’ddiog in his direct appeal that
probable cause was not the relevant standard ty apger the circumstances of
Miller's case® The only issue was whether the officers had reaisie suspicion to
stop Miller at the time that they blocked his vééfc Miller's attorney filed the
suppression motion arguing that the police lackeasonable suspicion to stop
him. The Superior Court rejected counsel’s argumemd we affirmed on appeal.
Trial counsel did not commit any error for failing argue lack of probable cause

for a warrantless arrest or lack of exigent circtamses for a warrantless search.

® Younger v. State, 580 A.2d 552, 556 (Del. 1990).
’ Strickland v. Washington, 466 U.S. at 689.

8 Miller v. Sate, 25 A.3d at 771 (“The issue to be decided in #ppeal is whether Miller’s
seizure was proper, not whether there was prolzatise for his arresD¢aper) and not whether
the warrantless search of his vehidat(nan) was justified.”).

°1d.



(10) Miller's next three claims assert that triauasel was ineffective for
failing to file a speedy trial motion, for failingp file a motion for aFlowers
hearing'’ and for failing to file a motion for Branks hearing:* None of Miller’s
claims, however, reflect any error by his trial nsel. As the Superior Court
noted, there was no legal basis for any of the anstidentified by Miller. We
agree with that analysis and find no merit to Mifleclaims of ineffectiveness.

(11) Miller next contends that counsel was ineffextfor failing to
adequately cross-examine the arresting officen@astuppression hearing about his
testimony regarding the CI’s tip that the allegedpetrators would park in one of
four identified parking spaces. According to Millehis testimony was not
credible because the officer did not include thfsimation in his police report nor
did he supply this information during his testimatyMiller’s preliminary hearing.
Miller argues that counsel did not impeach the ceffi regarding his belated
disclosure of this information. The transcripttioé suppression hearing, however,
contradicts Miller's assertion. Counsel did, irctfacross-examine the arresting
officer about his belated disclosure regarding@ie information identifying the

parking spaces and his failure to include thatrmiztion in his police report or in

19 gate v. Flowers, 316 A.2d 564 (Del. Super. 1973) (establishingacedure for the trial court
to determine if a Cl has information that would ‘ter@ally aid the defense” and thus require the
State to disclose the ClI's identity).

1 See Franks v. Delaware, 438 U.S. 154, 155-56 (1978) (requiring a hearifgmva defendant
has made a “substantial preliminary showing” thHa¢ police knowingly or “with reckless
disregard for the truth” relied on a false statemerestablish probable cause).



his testimony at the preliminary hearing. Thugr¢his no factual basis for this
allegation of ineffective assistance.

(12) Miller's eighth argument is a single senterdaiming that trial
counsel was ineffective for failing to give him Sgnificant amount of time to
prepare proper defend [sic] to decide whether tepicplea, stipulated trial or jury
trial.” To the extent Miller is contending thatalr counsel did not adequately
explain to him the consequences of rejecting tlageSt plea offer, we find that the
record clearly contradicts Miller's assertion. dPrio the suppression hearing, the
Superior Court engaged Miller in an extensive aplypabout the State’s plea offer
and the potential consequences to Miller of acogptir rejecting the plea. The
record supports the Superior Court’s finding thaltevl knowingly and voluntarily
rejected the State’s plea offer in favor of progegdvith the suppression hearing.
Moreover, the transcript of the stipulated tridlaets that Miller knowingly and
voluntarily waived his right to a jury trial in fav of accepting a stipulated bench
trial and the State’s agreement to dismiss sewdiaiges and recommend a lesser
sentence. The record reflects that Miller's altesyaof ineffective assistance to be
entirely unsubstantiated.

(13) Miller’s final claim of ineffective assistanagth respect to his trial
counsel is difficult to understand. He appearftdt his attorney for allowing him

to be convicted of the same drug charge to whishchidefendant Smith already



had pleaded guilty. Miller seems to assert thattdd not be convicted of the
same offense as his codefendant unless they bathapavicted of conspiracy as
well. There is no merit to this argument. Thet&harged Miller and Smith as
coconspirators in the same indictment. Smith’s @lgeeement had no impact on
the prosecution of Miller's charges. The Stateeadrto dismiss the conspiracy
charge against Miller (as well as several othergds) in exchange for Miller’s

agreement to proceed with the stipulated bench dnatwo remaining drug and

weapon charges. Miller’s allegation of ineffectassistance has no merit.

(14) Miller's final argument is that his appellateunsel was ineffective
for failing to challenge this Court’s reliance oacfually inaccurate information
regarding the description of the vehicle and theipg spaces provided by the CI.
It is not entirely clear what “inaccurate infornwati Miller is referring to in this
Court’s opinion on appeal. The Court did not fiad,a matter of fact, that the ClI
provided a description of the suspect vehicle. lévlinisreads the Court’s opinion.
Furthermore, the Court’s finding that the CI toldlipe that the suspect vehicle
would park in one of four parking spaces is sumzbiy the testimony of the
arresting officer at the suppression hearing. Adiogly, appellate counsel did not
commit any error in failing to challenge this findi

(15) This Court has reviewed the record carefulig das concluded that

Miller’s appeal is wholly without merit and devomf any arguably appealable



issue. We also are satisfied that Miller's courtssd made a conscientious effort
to examine the record and the law and has progEtgrmined that Miller could
not raise a meritorious claim in this appeal. Buperior Court did not abuse its
discretion in denying Miller's motion for postcortion relief or his related
motions for counsel and an evidentiary hearing.

NOW, THEREFORE, IT IS ORDERED that the judgmenttloé Superior
Court is AFFIRMED. The motion to withdraw is moot.

BY THE COURT:

/s/ Randy J. Holland
Justice
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