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HOLLAND, Justice:



The defendant-appellant, Izzy Whitehurst (“Whitdit); appeals
from a jury conviction in the Superior Court of Ast in the First Degree,
Robbery in the First Degree, Burglary in the Fidsigree, Conspiracy in the
Second Degree, three counts of Possession of arfirdOuring the
Commission of a Felony, and three counts of Tampgeniith a Witness.
Whitehurst raises two claims of error in this dirappeal. First, Whitehurst
argues that the trial court erred in denying a amto suppress Whitehurst's
prison telephone calls because the State lackedah basis to collect them.
Second, Whitehurst claims that the admission adeharison telephone calls
improperly tainted his trial.

We have concluded that Whitehurst’s first argumemithout merit.
Therefore, we need not address Whitehurst's seamrdention. The
judgments of the Superior Court are affirmed.

Facts'

On the night of October 19, 2011, Erogers Bey y'Beulled into the
parking lot of the Budget Inn, located in New Casttounty, Delaware.
People noticed that he was intoxicated, waving radoa lot of cash, and
generally attracting attention. When the resideritshe Budget Inn saw

Bey, they saw him as an easy mark. Jessica “Bélmtey, (“Harvey”),

! The facts are taken from the parties’ briefs.
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who lived in room 109 and worked as a prostitut#jced Bey, and, along
with Tasha “China” Mahaley (“Mahaley”), spoke tarhiat his car. Both
wanted to “date” Bey.

Whitehurst and Mahaley, his girlfriend and mothadr his child,
approached Whitehurst's friend of thirty years, dng “Uncle Butters”
Brown (“Brown”), and asked him if he had a gun hesma Whitehurst was
“going to knock off the joker around the corneBtrown told Whitehurst he
did not have a gun and went back to his room. ®Whitst also approached
Chris White (“White”) and told him that they shoufdet” or rob Bey.
White refused.

Budget Inn’s video surveillance, which the polwsatched with a
Budget Inn clerk, showed that Mahaley left room ,2Which she shared
with Whitehurst and their child, and went down&amto room 109. An
unknown black male then left room 109 and walkedatmls Memorial
Drive and met another person. The unknown Blaclemdo had been in
room 109 left the area, but Mahaley and the othéwvidual, a Black male
with dreadlocks, walked back towards room 109.

Mahaley then went back to her room, room 211, evthie Black male
stood outside of room 109. A moment later, Whitehuwvearing a Black

hooded sweatshirt, exited room 211, walked dowrstBps and met up with



the Black male outside of room 109. They linediua tactical formation
along the wall with Whitehurst behind the other mamo was holding a
gun.

Bey was inside room 109 with Harvey. After Hargegealer had
delivered drugs to her, they heard Whitehurst knogkhe door. Harvey
opened the door, and Whitehurst pushed his way timtoroom. A gun
barrel prevented Harvey from closing the door. theo resident, Deborah
Pyle heard a gunshot from within room 109 a mimuteso before seeing
Whitehurst and the other man run out of the room.

As soon as Harvey saw the man with a gun, shécbded herself in
the bathroom. She heard a commotion, including ‘Beliing for whatever
was happening to stop.” She also heard Bey sayy,'lwhy are you doing
this?” When the noise stopped for a moment, Hamegned the door a
crack and peeked out. She saw Whitehurst on tdgegfand the man with
the gun was beating Bey’s head with the gun béthitehurst was “running
Bey’s pockets.” Harvey closed the door again. eLaiHarvey came out of
the bathroom and saw Bey, covered in blood, rollaxgund the floor
mumbling incoherently. She left to tell Mahaley athhad happened.

Mahaley grabbed her cell phone and left the Butiget



Bey, missing his cellphone and keys, went to tbhddg#gt Inn office to
call friends to get him. Bey then saw Harvey rugnin the parking lot and
ran after her. Harvey made her way to the Budgetdffice, and another
resident of the Budget Inn prevented Bey from emgethe office after
Harvey.

The Budget Inn clerk called 911. When the policaved, they
guestioned Harvey, who said she did not know wha lbeen chasing her,
and that person was gone. Officers looked atelargy tape and it showed
Harvey in the lobby and White blocking Bey fromenntg after her. There
were no reports of any shots fired, or injurieangone.

Officer Michael Rief (“Officer Rief”), a patrol diter assigned to the
area of the Budget Inn, returned on routine patbaut an hour after being
sent in response to the 911 call. He noticed Whitthe parking lot and
stopped to talk to him about the earlier incid&¥dhile the two were talking,
Bey came around the corner and said, “I've beemedld Officer Rief
asked Bey, who was unknown to the officer, to wamatil he finished his
conversation with White. Bey said it did not mattéAs he walked away,
White mentioned that Bey was the man he was tryingeep out of the

lobby.



Bey was eventually brought to the Christiana H@a$pemergency
room by two women around 1 a.m. Linda Ramsey (“B&), a forensic
nurse, was on duty. Through her training, Ramsay able to identify that
Bey’s head had both a gunshot entry wound and @anvexind. Bey also
had other wounds to his hand and elbow.

Officer Brian Crisman (“Officer Crisman”) was witBey when he
regained consciousness around 5 a.m. Bey mumiédhé had driven to a
motel across from the Travel Lodge and been junigyetivo black men who
took $600 in cash, a phone and the keys to hiskehHe also told Officer
Crisman that one of the men who jumped him was &Witst.

Detective Anthony Tenebruso was the first offiterarrive at the
Budget Inn in response to the Christiana Hospitedisort. Other officers
arrived within the next hour. Detective Lano plyraphed the crime scene
in room 109 and collected a black coat found inaalt can outside of room
109. Detective Lano also collected samples frooodidstains on the carpet
and on the tile floor outside the bathroom in rob®®. The police were not
able to recover any drugs, guns, bullets or shetings from room 109.
Numerous people had been through the room befer@dhce were called

and learned it was a crime scene.



After the police obtained search warrants, Detectiano returned to
the Budget Inn and took photographs of rooms 21d 2h6. He also
collected a black sweatshirt from room 211, whicmtained bloodstains
that belonged to Bey. Skin cells collected frora thterior of the cuffs of
the same sweatshirt contained Whitehurst's DNA, hadadmitted that it
was his. Bey’s blood was determined to be on #npet in room 1009.

Witness Tampering Evidence

During the trial, the State introduced testimonyseteral individuals
who testified that Whitehurst had engaged in wignesnpering. Brown
testified that during a phone call, Whitehurst riasted him to make sure
that Jessica Harvey did not go to court. Debbite Rgstified that both
Mahaley and Harvey instructed her to not say angtlabout the incident
and to leave the situation alone.

Gloria Harvey and Jessica Harvey both testifieat tiMahaley
threatened to harm them if Jessica Harvey appeareourt. Gloria Harvey
testified that she received a prison phone cathfdessica Harvey because
Mahaley had made threats against the Harvey fanfigecifically, Jessica
Harvey stated that if she showed up for court sbaldvend up in a river,
Gloria Harvey would end up with a bullet in the gand something would

happen to Jessica’s son. Jessica Harvey tedtifaddhe reason she was not



fully truthful in her interviews with law enforcemt and the State was
because of the threats made against her. Shendisated that she was
instructed by Mahaley to put the whole incident ©any Perkins, an
individual who had committed suicide after the duesit.

The State introduced the testimony of Bey and KayGurner. Bey
testified that Ms. Mahaley called him and triegpysuade him to not appear
in court. Kiyona Turner testified that Whitehurastructed her to go to
court and to say that Whitehurst was in the rooth wie baby. In addition,
she was instructed to see who was coming to cowtta try to find out
what Bey looked like.

The State introduced the testimony of Guillermatiégo. Santiago,
an employee of the Delaware Department of Justeeewed the recorded
prison phone calls of Whitehurst. During the SgatBrect examination of
Santiago, the State played nine of Whitehurst’sgoriphone calls. Santiago
testified that on these prison phone calls, Whitshwcould be heard
speaking about Harvey not appearing in court aradiablahaley speaking
with Bey. At the end of Santiago’s testimony, Biate admitted the nine
prison phone calls into evidence.

During the defense’s case, Whitehurst took thendstto testify.

Whitehurst admitted that he had engaged in wittesgpering. Whitehurst



testified that he felt that the best way to deahwtine situation would be to
attempt to make sure certain people did not showougourt and, therefore,
he engaged in witness tampering.

In closing, the State argued that the prison phmails showed that
Whitehurst engaged in witness tampering and alsavetd Whitehurst's
consciousness of guilt for the underlying crimebhe State asserted that
Whitehurst was worried about the testimony of &esblarvey, Bey, Brown,
and Kiyona Turner, because these individuals wputvide testimony that
was different from his own testimony. This worrgused Whitehurst to
engage in witness tampering. Accordingly, the etabntended that
Whitehurst engaged in witness tampering becaudené&& he was guilty of
the underlying offenses, and he was trying to congtracks.

The jury found Whitehurst guilty of Assault in tHérst Degree,
Robbery in the First Degree, Burglary in the Secbedjree, Conspiracy in
the Second Degree, three counts of PossessionFafearm During the
Commission of a Felony, and three counts of Tampgeniith a Witness.

Suppression Hearing

At an evidentiary hearing on Whitehurst's motion s$oppress,

Detective Rizzo testified about the facts that ted State to issue an

Attorney General's subpoena for Whitehurst's reedrdprison calls.



Detective Rizzo explained the facts, as determimedhis investigation, of
the October 19, 2012 robbery at the Budget Innte@®e Rizzo explained
that the victim, Bey, had identified Whitehurst,tldbhe police had neither
determined the identity of the second black manhwdteadlocks nor
recovered the gun used in the robbery.

Detective Rizzo testified that, during a January, 2812 trial
preparation meeting, Bey told him that Whitehurggiglfriend, “China”
Mahaley “had reached out to him inquiring if he wgsng to go to court
and basically trying to persuade him not to go.&etdative Rizzo testified
that Mahaley and Whitehurst are “boyfriend/girlfi@@ and “have a child
together.” The police believed that Mahaley waartf a plan to set the
victim up” for the robbery.

As a result of his meeting with Bey, Detective Rizzad concerns
that witness tampering was occurring. Although Bewld not provide an
exact date and time that Mahaley had called hiny, $&&d that it was within
several days of the January 23rd meeting. Thee Stabpoenaed the
recordings of Whitehurst's prison phone calls onuday 24, 2012 — the day
after Detective Rizzo’s trial preparation meetinigvBey.

The Superior Court found that “there was an attetmpontact a key

witness in this trial . . . after the defendant Haekn indicted on the
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attempted murder-related offenses.” Specificalig, Superior Court found
that “the defendant and or agents were tamperitiy atileast one witness, a
key witness, the alleged victim [, who] advised reeeived a phone call
from the defendant’s girlfriend . . . regarding frending prosecution.” The
Superior Court made the following rulings: (1pthhe State’s concern
about witness tampering “was an important governrnrgarest unrelated to
a suppression of expression;” (2) that “the Stads l legitimate and
reasonable interest in trying to locate the co-pwator, recover the firearm,
and put an end to any suspected witness-tampeuoitiigas there could be a
fair trial of . . . these charges;” and (3) thdtetState had legitimate reasons,
reasonable reasons to subpoena the defendant’s phtis.”
No Fourth Amendment Violation

Whitehurst argues that the State violated his FoArhendment right
to privacy when it subpoenaed his prison phonerdi#egs. Generally,
where the State issues a warrant to conduct alsgac Fourth Amendment
requires probable cause before such warrant maissieed® However,
probable cause is not required for the State tordeprisoners’ phone calls

or to subpoena the recordings. This is becaugsdipers who are notified

2 See U.S. Const. amend IV. (“[NJo Warrants shall issbeit upon probable cause,
supported by Oath or affirmation, and particulaiBscribing the place to be searched,
and the persons or things to be seized.”).

11



by prison officials that their communications wile monitored have no
expectation of privacy in the mail they send or tekephone calls they
make” under the Fourth AmendméntRather, the seizure of documents or
other prison communications by subpoena must kestneable” for Fourth
Amendment purposés.

This Court has held that the reasonableness obpogsma for prison
communications is reviewed under the United St&iagreme Court’s test
outlined in Procunier v. Martinez® The Martinez standard requires
Delaware courts to determine whether “(1) the cstetactions furthered an
important or substantial government interest .,.and (2) the contested
actions were no greater than necessary for thegtioh of that interest”

Whitehurst challenges the first prong of tiMartinez standard,
arguing that the State lacked a proper governmatdrdast to obtain
Whitehurst’s phone recordings. The State expldiasit had two important

government interests to support the subpoena gfriken recordings. First,

3 Johnson v. Sate, 53 A.3d 302, 2012 WL 3893524, at *1 (Del. 201&jjiig Rowan V.
Sate, 45 A.3d 149, 2012 WL 1795829, at *2 (Del. 201R)hnson v. Sate, 983 A.2d
904, 919 (Del. 2009))see also Rowan, 2012 WL 1795829, at *2 (“[A] defendant in
pretrial detention has no reasonable expectatiorprofacy in his outgoing, non-
privileged mail, where the defendant is on notibatthis incoming mail will be
inspected.” (citinglohnson, 983 A.2d at 919)).

# Johnson, 983 A.2d at 921 (citingn re Blue Hen Country Network, Inc., 314 A.2d 197,
201 (Del. Super. Ct. 1973)).

®|d. at 917 (citingProcunier v. Martinez, 416 U.S. 396, 423 (1974)yerruled on other
grounds by Thornburgh v. Abbott, 490 U.S. 401 (1989)).

®1d. (citing Nasir v. Morgan, 350 F.3d 366, 374 (3d Cir. 2003)).
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the State was still searching for the identity ohithurst’s co-defendant
from the burglary and hoped that recorded phonks caight help in that
investigation. Second, the State received infoonatfrom Bey that
Mahaley was trying to persuade him not to testifihis raised concerns
about witness tampering. This Court has recognizbdt there is a
legitimate or substantial government interest & ttefendant is engaged in
witness tampering?” “This governmental interest falls within the apiey
of security concerns that the inmate is engagedongoing criminal
activity.”®

The record reflects that the State’s proffered aoeasto obtain
Whitehurst's phone recordings satisfy the first ngoof the Martinez
standard. An on-going investigation in one crime #e investigation of a
potential subsequent crime, witness tampering, viathin the important
government interest of investigating and preventinginal activity? Even
if the tip comes from an uncorroborated source,Stae has an interest in
investigating criminal activity. Thus, the invegtion of Whitehurst's
prison activity though the issuance of a subpoemadhtain his phone

recordings furthered a substantial government esster Moreover, there is

’ Shannon Johnson v. State, 983 A.2d 904, 917-18 (Del. 2009)J¢hnson 1”); State v.
Tywann Johnson, 2011 WL 4908637 at *2 (Del. Super. Ct. 6¢2011) (Johnson I17)
EJohnson I, 983 A.2d at 917 (citations omitted).

Id.
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no indication that the State’s recording activitlesre greater than necessary
to further its investigatory efforts, thereby sfiyiisg the second prong of the
Martinez standard.

Nevertheless, Whitehurst argues that the Statendlichave a proper
basis to suspect that the phone recordings wouttl i85 criminal
investigation for the witness tampering chargeshit#fiurst contends that
the statements from Bey were unreliable and theas mo other evidence
supporting Bey’'s claims. Whitehurst appears togesy that the State
should be required to prove that a phone call betwiBey and Mahaley
actually took place or provide some evidence bsskBey’s claims to the
police that he had been contacted about his tesjiragainst Whitehurst.

This argument is without merit. First, Whitehufails to cite to any
authority suggesting that the State had an obtigatd corroborate Bey’s
statements. Second, Whitehurst seems to suggastthte State lacked
probable cause to subpoena the phone recordinggoBnas, unlike search
warrants, do not require the State to show probedaise. They only require
reasonableness. Johnson |, we held that there must be “a reasonable basis

for the State to suspect that [inmate] might attetopcontact [the withess]
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indirectly!® The record supports the Superior Court's appbcabf that
standard in this case.
No First Amendment Violation

Whitehurst also contends that the State’s monigoahWhitehurst's
prison phone calls raises issues of freedom ofesgwn and violated his
First Amendment rights. This Court has held thastFAmendment claims
related to unprivileged outgoing prison communmasi must also be
reviewed under the Supreme Coultlsrtinez standard! This means that
government action does not violate the First Amesninnight to free speech
when the activity furthers an important or substdrgovernment interest
“unrelated to suppression of expression” and them@s were “no greater
than necessary” to protect that government intéfest

In this case, the State’s efforts to record andecblWhitehurst's
phone calls do not violate his First AmendmenttsghAs discussed above,
the State’s criminal investigation of Whitehursdams co-defendant is an
important government interest. There is no indocatthat the State’s
investigation was in any way related to the supgoesof expression. Once

again we conclude, for First Amendment purposes, Shate’s recording

19 3ohnson I, 983 A.2d at 921.
1d. (citing Martinez, 416 U.S. at 423).
121d. (citing Nasir, 350 F.3d at 374).
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activities were not greater than necessary to duritis investigatory efforts,
thereby satisfyingvlartinez's second prong.
Conclusion

The judgments of the Superior Court are affirmed.
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