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Gordon Levey, the plaintiff-below (“Levey”), apgsafrom a Court of
Chancery order granting summary judgment and dsngshis action on the
ground of laches by analogy to the statute of &tons. Levey claims that the
Court of Chancery erred as a matter of law on Isotibstantive and procedural
grounds. We find that the specific claims actuallivanced by Levey lack merit.
Nonetheless, our independent review discloseshlegidgment must be reversed,
and the case remanded for further proceedingsimtirest of justice.

FACTS AND PROCEDURAL BACKGROUND

The material facts are undisputed. Defendantsgl@suLowey (“Lowey”)
and Barrett Naylor (“Naylor”), as well as Levey, memembers of Brownstone
Investment Group, LLC (“Brownstone”) for many yearsAround July 2004,
Lowey and Defendant Oren Cohen (“Cohen”) formedvBrstone Investment
Partners, LLC, a Delaware limited liability compa(BIP”), and Brownstone
Asset Management LP, a Delaware limited partner¢tBAM”). * Lowey and
Cohen, who owned directly or indirectly 90% of BAdRd BAM, invited Levey and
Naylor each to become 5% non-managing owners ddetitao entities. Both

accepted.

! Those two entities were formed to manage a hedige, Brownstone Partners Catalyst Fund,
LLC, which focused on corporate credit instruments.

% Lowey, Cohen, Naylor, BIP, and BAM are the nameféddants in this case.



On January 26, 2006, Levey announced that he &asnlg Brownstone,
BIP, and BAM (collectively, the “Brownstone Entii§. That same day, he
surrendered his corporate charge card, buildingtiieation card, and office keys.
Five days later, on January 31, 2006, the Defesddatl a lawsuit against Levey
in the United States District Court for the Southdbistrict of New York
(“Southern District”)? The Defendants advanced claims that, although not
relevant here, arose out of Levey's voluntary dewarfrom the Brownstone
Entities? On February 23, 2006]evey, through counsel, filed an answer and
counterclaim, alleging that he was “a member ance-tbird owner of
[Brownstone] and [was] therefore entitled, undéreach of contract theory, to the
return of his capital account as well as a cashmeay equal to one-third of the
company’s value® Thus, as early as February 23, 2006—the dateyfifee his
answer and counterclaim in the Southern Distritibae—the Defendants were on

notice that Levey was formally claiming entitlementa court of law, to the return

% See Brownstone Inv. Grp., LLC v. Lev&§8 F. Supp. 2d 654 (S.D.N.Y. Jan. 3, 2007).
*Seeid.

®> See Brownstone Inv. Grp., LLC v. LevB¥4 F. Supp. 2d 536, 547 (S.D.N.Y. Sept. 17, 2007
The Southern District opinion incorrectly recitée tdate of Levey’'s counterclaim as February
23, 2007. The actual date of filing was Febru&y2006.

® SeeBrownstone Inv. Grp., LLG168 F. Supp. 2d at 658.



of his capital investment in BIP and BAM, plus &ltgpayment in connection with
his voluntary departure from Brownstohe.

On January 25, 2007—almost one year after filingy $outhern District
answer and counterclaim—Levey wrote a letter to tiefendants, formally
demanding payment of the value of his claimed ety in the Brownstone
Entities, in particular BIP and BAM. In his lettdrevey’s counsel threatened to
pursue “the full range of available legal remedi@&s’Levey’'s claim was not
satisfactorily addressed. In their February 18 72fesponse, the Defendants took
the position that Levey no longer had any legariedts in BIP and BAM, or any
basis to believe that he any longer held suchastsr In reply, Levey’s counsel
threatened that, unless there were prompt settiediscussions, he would seek to
enforce Levey'’s rights through “appropriate legaian.”

Shortly thereafter, on February 28, 2007, Levegdfih motion to stay the
pending Southern District action and to compel Defendants to submit to
arbitration before the National Association of Séi@s Dealers (“NASD”f On

September 17, 2007, the Southern District grantedey’'s motion, holding that

’ Levey's Southern District counterclaim—identicalthe claim he advances in this Chancery
action—was asserted within the three-year limitadigperiod prescribed by Delaware law.
10Del. C. § 8106. After his departure, Levey did not reeeany distributions from BIP or
BAM, although he believed the Defendants were stdking annual distributions to the equity
interest holders of those two entities.

8 Brownstone Inv. Grp., LLGG14 F. Supp. 2d at 549.



the Defendants were subject to mandatory NASD ratinn? It then ordered the
case closed’

In compliance with the Southern District order,February 15, 2008, Levey
filed a formal demand for arbitration before thendficial Industry Regulatory
Authority, Inc. (“FINRA”), the successor to the NBS' In his arbitration
demand, Levey asserted the identical claim he hadiee raised in his
counterclaim in the Southern District action. Speally, Levey alleged that he
was “entitled to a return of his Brownstone cap#etount . . . and to a return of
any capital amounts held in his name by either &BAM.” He claimed that
“[a]s to Brownstone, [he was] entitled to receiveash payment equal to 33% of
the value of the company, as fair compensatiorhierpartnership share. As to
BIP and BAM, [he claimed to be] entitled to receav&ash payment equal to 5%
of the value of these two entities . . . .”

On June 24, 2008, however, the FINRA arbitratiomgbanformed the

parties that the Defendants were not compelledhkeyRules of FINRA Dispute

%1d. at 546.

191d. at 546, 554. The Southern District adopted,sreittirety, a Magistrate Judge’s report and
recommendation, which “conclude[d] that the clailmsd counterclaims between [the
Brownstone Entities] and Levey, as well as thedtpiarty claims against Douglas Lowey and
Naylor, are subject to mandatory arbitration unither NASD Code of Arbitration.”ld. at 546,
554,

2 NASD was restructured and succeeded by FINRA iy 2007.



Resolution to arbitrate disputes with Levey in thatum. The panel further
advised Levey to pursue his claims “in another forwhich does have
jurisdiction” over the Defendants.

Rather than acting on this advice promptly, Levaited more than two
years—until August 12, 2010—to commence this latvsoi the Court of
Chancery. On April 4, 2011, the Court of Chancgigmissed with prejudice all
the claims in Levey's amended complaint, except @oe: his claim for
distributions made by BIP and BAM from and aftergst 12, 2007-+e., for his
share of BIP and BAM distributionsiade during the three years immediately
preceding the filing of the Chancery actidn.Thereafter, Levey filed a second
amended complaint, claiming that he was entitledetteive “his proportionate
share of dividends or net income distributions’nfir&IP and BAM based on his
5% ownership interest in those two entities. Oly B0, 2012, the Defendants
moved for summary judgment, claiming that Leveyfasim was barred by the
doctrine of laches by analogy to the statute oitétions.

Following oral argument on September 27, 2012Cbert of Chancery, in a

bench ruling and order, held that Levey knew a3amfuary 25, 2007 that he had a

12 BIP was renamed Pinebank Investment Partners, [“ETP”), and BAM was renamed
Pinebank Asset Management, LP (“PAM”), sometime 2010. PIP and PAM are the
successors-in-interest to BIP and BAM. For easemferstanding, however, we consistently
refer to the entities by their original names, Birli BAM.



legal claim against the Defendants, yet he did pwosue it during the ensuing
three-year analogous period of limitations. Thartalso opined that Levey had a
“reasonably conceivable” claim to his ownershipkstan BIP and BAM, or
alternatively, to their cash values, either as #@tenaf a withdrawal right or as
compensation. The court noted that:

[lln terms of surviving a motion to dismiss, | tkifiLevey’s] claim

certainly would. . . . It rankles to be in a pmsitnow where you see

a claim that seems to be fairly litigable and wheseneone seems to

have been largely deprived of his ability to litgahe merits of that

claim or at least have a day in court. . . .

[T]here are plenty of indicia here that give thggestion that Mr.

Levey was treated unjustly. . . . [IJt seems to thvet there’s a strong

inference that he was treated ill. . . . | woulglwthat he had the

opportunity to litigate whether or not he was teekil.

The trial court concluded: “I don’t think Mr. Levdyas had the chance to
have his day in court [and] it seems that he has lleused.” Even so, based on
the undisputed facts of record, the court regarsdetf as obligated to apply laches
by analogy to the statute of limitations. On thasis, and despite its regret, the
court granted summary judgment in favor of the Ddénts.

This appeal followed.

ANALYSIS
On appeal, Levey claims that the Court of Chanegrgd in five separate

respects. Only one of Levey’s claims is propedyobe this Court. The other four

are not, because they relate to the merits of Lsvelpim, which the Court of



Chancery never reached. Levey’s sole cognizakiengbroperly before us is that
the Court of Chancery erroneously granted summatgment for the Defendants
by holding that his claim was time-barred undeh&scby analogy to the period of
limitations. That claim is the subject of this app

Summary judgment is appropriate where the recerdastrates that there
IS no issue of material fact and that the movingypi& entitled to judgment as a
matter of law’®> There are no disputed fact issues that pertagitiher the statute
of limitations or the laches defenses. It alsansontroverted that Levey’s claim
sounds in contract, and that the analogous statutemitations is 10Del. C.
§ 8106, under which a breach of contract actiontiesrought within three years
from the date that the cause of action accf{iedThis Court reviews the
interpretation and application of legal preceptghsas the statute of limitations
and the doctrine of lachede nova™
l. The Demerit of the Claims Actually Advanced bgvey.

On appeal, Levey concedes that he commenced thisnaafter the
expiration of the analogous three-year statuteiroitdtions period. He argues,

however, that his delay should be excused for ®asons. The first is that his

¥ Cr.CH.R. 56.
4 See Worrel v. Farmers Bank of State of D&80 A.2d 469, 472-73 (Del. 1981).

1> Reid v. Spazi®70 A.2d 176, 180, 182 (Del. 2009).



“former counsel erred in not pursuing [his] claima more timely manner.” The
second is that a court of equity should toll thening of the statute for claims of
wrongful self-dealing, where the plaintiff has reaably relied on the competence
and good faith of a fiduciary. Neither argument haerit.

We have consistently held that “our system nec#gsanposes upon
[parties] the consequences of their chosen attstrehoice of conduct . . . '*
Because “each party must be deemed bound by tlsechdiis lawyer-agent,”
Levey’s first claim cannot excuse his delay andessarily fails.’

Levey’s second argument also lacks merit. Fitsiyas never presented to
the Court of Chancery, and it is therefore waitfedSecond, the argument lacks a
factual foundation. Levey offered no evidence ti@tvas ignorant of his claim, or
that he relied on the Defendants’ competence and fgth as fiduciaries. Indeed,
the record shows the precise opposite. Levey ktieaw he had a breach of
contract claim as early as January 25, 2007. Arfddt, he never relied upon the

Defendants trustworthiness at all: from the verytset of the dispute, he

challenged the Defendants’ good faith and integritgvey’s claims—as actually

®vance v. Irwin 619 A.2d1163, 1166 (Del. 1993).
71d. at 1165.

18 SuPR. CT. R. 8;Moody v. Stated88 A.2d 451, 453 (Del. 2010).



presented—are, therefore, without merit. That, énev, does not dispose of this
appeal, for the reasons next discussed.

[I.  The Merit of the Claims Not Advanced By Ley
But Disclosed by This Court’s Independent Review.

Our independent review of the record discloses raggiis that, had they
been presented to the Court of Chancery, would hev¢o a different outcome.
Because those arguments were not made, the CoGhasfcery was led (through
no fault of its own) to apply erroneously the statof limitations by analogy to bar
Levey'’s action.

Laches is an affirmative defense that the plaintrifeasonably delayed in
bringing suit after learning of an infringement lois or her rights? Laches
consists of two elements: (i) unreasonable deldyrimging a claim by a plaintiff
with knowledge thereof, and (ii) resulting prejulito the defendadf. In
determining whether an action is barred by lachies, Court of Chancery will
normally, but not invariably, apply the period omitations by analogy as a

measure of the period of time in which it is reasda to file suif* A filing after

19U.S. Cellular Inv. Co. v. Bell Atlantic Mobile Sy$ac., 677 A.2d 497, 502 (Del. 1996)
(citation omitted).

20 Gallagher v. Long65 A.3d 616, 2013 WL 1857552, at *2 (Del. Apr., 3D13) (TABLE)
(citing Homestore, Inc. v. Tafee888 A.2d 204, 210 (Del. 2005)).

2 See U.S. Cellular Inv. Co577 A.2d at 502 (citation omitted).

10



the expiration of the analogous limitations peli®gresumptively an unreasonable
delay for purposes of lach&s.Conversely, in equity, a lawsuit commenced within
the analogous period of limitations is presumedh&wve been filed within a
reasonable tim& Given this analytic framework, we address whethevey's
delay in filing his Chancery action was unreasoaa&s measured by the analogous
period of limitations.

A. ThelAC Argument: The Analogous
Statute of Limitations Does Not Apply.

The controlling authority on this issuel&C/InterActiveCorp. v. O’Brief’
which neither side ever raised. IIRC, this Court held that a presence of “unusual
conditions or extraordinary circumstances” canifystot applying the statute of
limitations by analogy when determining whethelariff's delay in filing suit is

unreasonabl&  Although the term “unusual conditions or extraoady

22|d.; Bean v. Fursa Capital Ptrs., L2013 WL 755792, at *4 (Del. Ch. Feb. 28, 201%a(on
omitted).

23 There are circumstances, however, where a delayrofich shorter period—weeks or even
days—may be unreasonable. One such circumstanokl Wwe where the plaintiff files a last-
moment action for injunctive relief that could halkeen brought earlier, thereby making it
difficult or impossible for the adverse party teepare a defenseSeeWhittington v. Dragon
Grp. L.L.C, 2008 WL 4419075, at *7 (Del. Ch. June 6, 2008).

2426 A.3d 174 (Del. 2011).

251d. at 178.

11



circumstances” was not precisely defined, the Coti€hancery considered the
following factors, none of which, viewed alone, vagspositive:

1) whether the plaintiff had been pursuing his claithrough
litigation or otherwise, before the statute of bations expired;

2) whether the delay in filing suit was attributabtea material and
unforeseeable change in the parties’ personal aandial
circumstances;

3) whether the delay in filing suit was attributable & legal
determination in another jurisdiction;

4) the extent to which the defendant was aware opasticipated in,
any prior proceedings; and

5) whether, at the time this litigation was filed, thevas a bona fide
dispute as to the validity of the clafth.

In IAC, the plaintiff filed a timely action against a porate defendant
(“Corporation X") that had been previously acquirbg another corporation
(“Corporation Y”). The acquiror, Corporation Y, wdthe party ultimately
responsible for any award” in favor of the plaiftifcontrolled” the plaintiff's
litigation against Corporation X “from the outsetdescribed itself as the real
party in interest,” and “already was litigating the. . claim on behalf of”
Corporation X2’ After a non-Delaware court granted judgment fe plaintiff,
Corporation X suddenly filed for bankrupt®y. Thereafter, the plaintiff sued

Corporation Y in Delaware. In these extraordinargumstances, we held that the

26 14d.
27d.

281d. at 178-79.

12



analogous statute of limitations did not bar thairglff's later-filed suit against
Corporation Y asserting the same claims the pfaimiid already raised and won in
his action against Corporation®X.

Applying the IAC analysis to the facts before us, we reach the same
conclusion. That is, we conclude that this caselues unusual conditions and
extraordinary circumstances that counsel againstymg the analogous statutory
period of limitations to bar Levey'’s claim.

The firstIAC inquiry is whether Levey asserted his claim (foeturn of his
capital investment and a one-third cash paymenh ftee Brownstone Entities)
“through litigation or otherwise,” before the angdms three-year statute of
limitations expired. He did. Levey first raisdtt claim against the Defendants in
his February 23, 2006 counterclaim in the Soutlgstrict action. The Court of
Chancery separately concluded that Levey had assdmns claim against the
Defendants in his January 25, 2007 letter to théemsants. Levey thus gave
notice to the Defendants of his claim both “throligation” (in his February 23,
2006 Southern District counterclaim) and “otherwige his January 25, 2007
letter) before the three-year period of limitatiegired in 2010. Levey therefore

has successfully satisfied the fit&(C factor.

2%1d. at 179.

13



The secondAC inquiry is whether Levey’s delay in filing suit agsat the
Defendants was “attributable to a material and r@seeable change in the parties’
personal or financial circumstances.” Levey argtheg his delay in filing suit
resulted from the alleged professional misconddidii® previous attorney. This
Court has previously held, however, that an attgsmeonduct will be imputed to
his client®® For this reason, the secot&C factor does not support a finding of
“unusual conditions or extraordinary circumstanaaghis case.

The third IAC inquiry is whether Levey’s delay in filing his lauis was
“attributable to a legal determination in anotherigdiction.” It was. After the
Defendants filed suit against Levey in the SouthBistrict, Levey moved to
compel arbitration. The Southern District latesirged his motion. Relying on the
Southern District decision compelling the partisihdergo mandatory arbitration,
Levey filed an arbitration demand before FINRA, @i surprisingly, then
disclaimed jurisdiction over his case.

These circumstances make it highly likely that yewsuld not have taken
this intermediate step of filing an arbitration derd before FINRA—with its

attendant delay—were it not for the Southern Dis&i“mandatory arbitration”

30 see, e.gOgden v. Collins2010 WL 4816059, at *5 (Del. Nov. 29, 2010gnce v. Irwin 619
A.2d 1163, 1165 (Del. 1993¥5ebhart v. Ernest DiSabatino & Sons, In264 A.2d 157, 160
(Del. 1970).

14



ruling in a case that th®efendants—-and not Levey-had brought. Stated
differently, Levey’s delay in filing suit in Delaw® is attributable, at least in part,
to the Defendants having sued Levey in the Soutbestrict action, and also to
that court’'s mandatory arbitration ruling—distificom any inaction by Levey.
This third IAC factor therefore clearly favors a finding of “unasgonditions and
extraordinary circumstances.”

The fourth IAC inquiry is whether the Defendants were “aware af, 0
participated in, any prior proceedings” against éyev Again, the answer is yes.
As stated earlier, the Defendants sued Levey inSbethern District, thereby
prompting Levey to counterclaim against them irt #@me forum. Thereafter, as
the Southern District instructed, Levey filed abiation demand before FINRA
asserting the identical claim against the DeferslanThese facts persuasively
establish that the Defendants were aware of, arteCipated in, prior proceedings
against Levey. The fourtl\C factor is satisfied.

The fifth and finallAC inquiry is whether there is a “bona fide disputsta
the validity of Levey’s claim in Delaware. The Gbaf Chancery so held, and we
agree. The Vice Chancellor held that “in termswiviving a motion to dismiss, |
think [Levey’s] claim certainly would.” The couddded, “It rankles to be in a
position now where you see a claim that seems téaioky litigable and where

someone seems to have been largely deprived abiligy to litigate the merits of

15



that claim or at least have a day in court.” Thal tcourt’s determination
establishes that there is a “bona fide dispute’r ale validity of Levey’s claim,
and that the fiftHAC factor is satisfied.

In summary, four of the fivdAC factors support a finding of “unusual
conditions and extraordinary circumstances.” Cwatnly, they strongly suggest
that Levey’'s case presents the rare circumstaneaemme analogous period of
limitations ought not to be the measure of whethétigant unreasonably delayed
in commencing his actioft.

B. The Equitable Tolling Argument: In

Any Event, the Analogous Statute of
Limitations was Tolled.

Our independent review discloses an alternativears¢e reason why the
Court of Chancery (again, through no fault of ®end reached an incorrect result.
Even if the analogous period of limitations were theasure of whether Levey’s

delay in filing this action was unreasonable, thengple of equitable tolling

compels the conclusion that Levey’'s delay was measie.

31 See IAC/InterActiveCorp v. O'Brie@6 A.3d 174, 178 (Del. 2011).

16



In Reid v. Spaziothis Court held that the Delaware Savings Stitute
preserved an otherwise untimely plaintiff's suitechuse the plaintiff had
previously brought the claim in a different staveit>® We explained that:

[Alllowing a plaintiff to bring his case to a fullesolution in one

forum before starting the clock on his time to fikethis State will

discourage placeholder suits, thereby furtherindicjal economy.

Prosecuting separate, concurrent lawsuits in twasdictions is

wasteful and inefficient. . . . [And], the prejudido defendants is

slight because in most cases, a defendant willrbeatice that the
plaintiff intends to press his claim$.
That reasoning applies with equal force here.

First, Levey gave timely notice to the Defendants ofihient to assert his
legal claim by filing a compulsory counterclaimtire Southern District action on
February 23, 2006, and thereafter, by embodyingghme claim in an arbitration
demand with FINRA on February 15, 2008. Both gknoccurred within the
analogous three-year limitations period. In bathds, Levey raised substantially
identical claims and later reiterated those sana@msl before the Court of

Chancery. Second Levey moved in the Southern District action, tbeum in

which the Defendants had first sued him, for a stag to compel arbitration.

3210Del. C.§ 8118(a).
* Reid v. Spazi®70 A.2d 176, 182-85 (Del. 2009).

3 1d. at 181-82;see also Mergenthaler v. Asbestos CoBfl0 A.2d 1357, 1363 (Del. Super.
1985) (allowing a court-imposed stay in anotherspliction to toll the statute of limitations in
Delaware).

17



Third, although the Southern District ordered mandatmtyitration, that ruling

was apparently erroneous, because FINRA later dsmdi Levey’'s arbitration
demand on jurisdictional grounds. These undisptiéets establish that Levey
timely and consistently asserted his claim in twon-Delaware, fora within the
analogous limitations period, and that his delayfiling suit in Delaware was

attributable partially—but not entirely—to extramsofactors other than his own
inaction.

To state it more precisely, the running of thelegaus statute of limitations
(even if applicable) would have been equitablyewlburing the pendency of the
Southern District action and that court’s consitdera of Levey's motion to
compel arbitration, and the later FINRA proceedinfihe running of the statute
would have been tolled for two reasons: (i) Levayistion to compel arbitration
was filed within the limitations period in the Shatn District action brought by
the Defendants, and (ii) the FINRA proceeding wakrect result of the Southern
District’s ruling in favor of Levey’'s motion, andsasuch, is fairly viewed as a
continuation of the Southern District action. Biytwe of that tolling, Levey’s
Delaware action—even though not filed until two ngeafter FINRA dismissed his
arbitration demand—would have still been timely einthe analogous three year

limitations period.

18



The period during which the Southern District cdesed Levey’s motion to
compel arbitration (February 28, 2007 through Septr 17, 2007)plus the
period during which FINRA considered Levey’'s argiion demand (February 15,
2008 through June 24, 2008), operated to equitatiithe analogous, three-year
statute of limitations for a period of 331 daysheTCourt of Chancery found that
Levey’'s cause of action against the Defendantsuadcon January 25, 2007, the
date Levey first gave letter notice of his claimtihe Defendants. Absent tolling,
the three-year limitations period would have exgiom January 25, 2010. With
equitable tolling, however, that three-year penealk extended for an additional
331 days, or until Decembé@r, 2010. On that basis, Levey’'s August 12, 2010
commencement of his Chancery litigation, althougirdly prompt, was still
timely. It follows that because Levey filed his |Bware action within the
(equitably tolled) analogous limitations period,s hdelay in filing was not

unreasonable for purposes of lacfres.

% SeeU.S. Cellular Inv. Co. v. Bell Atlantic Mobile Sykic., 677 A.2d 497, 502 (Del. 1996).
Because Levey did not unreasonably delay in fisog against the Defendants in Delaware, we
need not address the second prong of the lachéssnaamely, whether the Defendants were
prejudiced by Levey’s delay.

19



C.  This Court Should Consider theAC
And the Equitable Tolling Arguments
In the Interest of Justice.

Unfortunately, there is one serious obstacle tatgrg relief to Levey on
either or both of the legal grounds discussed abdwevey did not present either
the IAC “unusual conditions or extraordinary circumstancasjument,or the
equitable tolling argument, before the Court of @tey or to this Court. Under
Rule 8, those arguments are therefore waived, sitkes Court elects to consider
them in the interest of justic&. We conclude that we should.

To begin with, the Court of Chancery itself belidwbat the outcome that it
felt procedurally obligated to reach was unjushe Tourt noted, “there are plenty
of indicia here that give the suggestion that Mevéy was treated unjustly. . . .
[and] | would wish that he had the opportunity itayhte whether or not he was
treated ill.” Moreover, although the court belidvigself compelled to hold the
action was barred on laches grounds, in our viediditso only because of Levey’s
failure to raise theéAC and equitable tolling arguments that, had theynlsearly

presented, would have led that court to reach thmsite conclusion. Had the

arguments previously discussed been advanced, weerttadoubt that the Court of

3% gUPR CT. R. 8;Sugarland Indus., Inc. v. Thoma20 A.2d 142, 151 & n.9, 153 (Del. 1980).

20



Chancery would have declined to bar the actiorherground of laches by analogy
to the statute of limitations.

In these circumstances, for us not to consider bimHAC and equitable
tolling arguments would disserve the interestaustige, whether viewed from the
standpoint of law or equity. Because the CourChancery was led to reach an
erroneous conclusion, we reverse and remand the foasthat court to afford
Levey an opportunity to litigate his claim on thenits.

CONCLUSION

For the reasons stated above, the judgment ofCtha&t of Chancery is

reversed and remanded for further proceedings stem$iwith the rulings in this

Opinion. Jurisdiction is not retained.
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