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MEMORANDUM OPINION AND ORDER
ON DEFENDANT'S MOTION TO SUPPRESS

On December 22, 2012 Matthew Ford (“Ford”) was ste@ and subsequently charged
with one count each of Driving Under the Influer{t®Ul”) in violation of 21 Del. C. § 4177,
Disregarding a Red Light in violation of Z1el. C. § 4208(a)(3), Failure to Provide Information
at the Scene of Accident in violation of PH. C. § 4201 (B), Leaving the Scene of an Accident
Resulting in Injury in violation of 2Dd. C. § 4202(a), and Driving on the Wrong Side of the
Roadway in violation of 2Del. C. 8 4114. Ford was required to submit to a waresstsearch
of his person in the form of a non-consensual bligstl, which provided evidence that the State
intends to introduce against Ford at trial.

Ford timely noticed the present Motion to Suppregsch was docketed and filed with
the Clerk of the Court.

In the Motion, Ford cordsninter alia, that the blood draw was in

violation of his constitutional rights under theufiln and Fourteenth Amendment because no



specific exigent circumstance existed to justifg tharrantless search of his person. Ford also
contends there was no probable cause for seizengltiod.

A hearing on the Motion was held on May 2, 2013.th%® conclusion of the hearing, the
Court reserved decision. This is the Decision le# Court on the Defendant’s Motion to
Suppress.

FACTS

At the May 2, 2013 hearing on the Motion, Corpdtlaward (“Corp. Howard”) testified
for the State as follows:

Corp. Howard has been employed as a police offiegh the Middletown Police
Department for the last six years, after serving y2ars with the Baltimore City Police
Department. He is assigned to patrol, and he ajises in traffic and accident reconstruction.

In the early hours of December 22, 2012, Corp. Hdwaas called to the scene of an
accident on U.S. Route 301 involving a tractorléraand a pickup truck. The call came in
around shift change at the police station, andntlmaber of officers available was limited. It
took Corp. Howard approximately 20 minutes to gethie scene of the accident. Upon arrival,
he observed a tractor trailer and a white pickupky both disabled and blocking the roadway,
necessitating the complete closure of the roadwiiy hoth vehicles could be removed from the
scene. The only driver present was John Hollowidgl{oway”), the driver of the tractor trailer.
The driver of the pickup had left the scene. Hely informed Corp. Howard that he had been
traveling northbound on U.S. Route 301, and wasqeding through the intersection of Broad
Street. A white pickup truck, being driven on tb# side of the road, ran a red light and pulled
out in front of him. The vehicles collided. Onke brought his vehicle to a stop, Holloway

approached the pickup and observed a white malkeirdriver's seat attempting to restart the



car. A female was the only other occupant of we @Both occupants had blood on their faces.
When Holloway said that he would call for help, teeupants of the pickup fled into the nearby
woods.

Corp. Howard examined the pickup truck. In hisexgnce, the damage to the vehicle
was consistent with the vehicle spinning and craghiFurther, he observed damage to the car
consistent with an occupant impact. Specificalgrp. Howard testified that he observed
damage to the “A” frame consistent with occupanpact. Further, the driver side of the
windshield was cracked in an “occupant star,” whgchndicative of occupant impact.

In an attempt to locate the occupants of the pickuk-9 team was deployed. The K-9
tracked someone into the nearby woods, but ultimddst the scent. A helicopter with heat-
seeking technology was deployed to look for indial$ who may be in the area and injured.
This effort was also unsuccessful.

The pickup proved to be owned by a business. Tlk&bss owner was contacted, and he
stated that the pickup was a business vehicle besegl by Matthew Ford. Police, including
Corp. Howard, responded to the last known addrées®l. The residence was about 5 miles
from the accident scene in Blackbird, Delaware. fid®fs discovered Ford present at the
residence.

Corp. Howard reported that Ford’s eyes were “glaaag red” and his “face was
flushed”. Corp. Howard observed a “strong odoratfohol” and a cut on Ford’s forehead.
Corp. Howard testified that the cut on Ford’s faath was consistent with the damage to the
driver’s side windshield of the pickup, leading goHoward to believe that Ford was the driver
of the vehicle. Based on his observations as iaeflaand experienced police officer, Corp.

Howard formed the opinion that Ford was under tifleénce of alcohol. Ford conceded that he



was intoxicated. When questioned regarding thedant, Ford denied being the driver and
indicated that he was too drunk to drive. Nevded® based upon his observations and his
conversation with Mr. Holloway, Corp. Howard corabdal that he had sufficient probable cause
to arrest Ford for the charges now pending befioeecourt, including the DUI. The encounter
with Ford lasted only a few minutes.

Ford was placed under arreand transported to the Middletown Police Stat@trjp of
20 to 25 minutes. He was asked to submit to asxiliter test, which he declined. Ford was
informed that the police would require him to subtoi a blood test, and a phlebotomist was
brought in. Ford indicated that he did not wansubmit to the test. The blood was drawn over
Ford’s objections.

Corp. Howard testified that from his arrival at tseene of the accident until the
phlebotomist was called for the blood draw appratety three hours had passed; if the blood is
not drawn within four hours, the probative valudlw evidence is significantly diminished.

Corp. Howard further testified that he never coaesed obtaining a warrant; he did not
believe a warrant was necessary, and his trainshgat lead him to conclude that a warrant was
necessary in that situation. Corp. Howard testitizat he was familiar with the recent United
States Supreme Court decision on this issue amétrimspect, he “would have got [a warrarit].”
Corp. Howard stated that creating an affidavitas time-consuming. In fact, he could create the
affidavit from his desk at the police station; haee obtaining a warrant is not as easy. Corp.
Howard explained that there is often delay in thstide of the Peace’s issuance of warrants.

Corp. Howard is unaware of any ability to create #ffidavit and process the warrant from his

! See 11Del. C. § 1901t seq.
2 Referring toMlissouri v. McNeely, 569 U.S. (2013) (slip op.).

4



car. He reiterated that the time lapse from bewlted to the scene until the blood was drawn
was approximately three hours, and obtaining aamarnvould have consumed even more time.
PARTIES' CONTENTIONS

Ford contendsinter alia, that there was no probable cause for seizing thendant’s
blood. Ford also argues that the warrantless btiras was a constitutionally impermissible
search in violation of his Fourth and Fourteenthefsaiment rights. Ford emphasizes that the
dissipation of alcohol in the bloodstream doesawntstitute goer se exigent circumstance, and
specific exigent circumstances must be shown tooldgpla warrantless blood draw from a
defendant. Ford maintains that, considering thetsfeof his case, no specific exigent
circumstances existed; thus, the warrantless btbvad was an impermissible search, and the
evidence obtained thereby should be suppressed.

The State argues that, based on the totality otimistances, the search was justified by
an objectively reasonable belief that an emergemnagted and that further delay to obtain a
warrant would result in the destruction of evidendéne State places emphasis on the fact that
there was significant time delay, which is direcliyributable to Ford fleeing the scene of the
accident and avoiding arrest for approximately e¢hteours. The State maintains that,
considering the specific facts of this case, tlewing of Ford’s blood fell within the emergency
exception of the warrant requirement.

Both issues will be addressedseriatim.

THE LAW

The Fourth Amendment to the United States Contiiyprovides, in pertinent part, that

“[t]he right of the people to be secure in theirgmms, houses, papers, and effects, against all

unreasonable searches and seizures, shall nobla¢ed.” “On a motion to suppress, the State



bears the burden of establishing that the challésgarch or seizure comported with the rights
guaranteed . . . by the United States Constituttbae, Delaware Constitution, or Delaware
statutory law. The burden of proof on a motiorstgppress is proof by a preponderance of the
evidence.?

Probable cause “is incapable of precise definititmecause it deals with probabilities
and depends on the totality of the circumstanéeMoreover, “[t]he rule of probable cause is a
practical, nontechnical conception.*The substance of all probable cause definititrosyever,
is a ‘reasonable ground for belief of guilt, whichust be particular to the person seiz&d.”
“Probable cause exists where the facts and ciramoss within the arresting officer’s
knowledge, of which he has trustworthy informatiane sufficient in themselves to warrant a
person of reasonable caution to believe that aene# has been committed.”The probable
cause standard “requires less evidence than waudtfyy a conviction . . . [o]nly a fair
probability . . . of criminal activity is the staadl for probable causé.”

When a search of the person proceeds without aamtarthe State must prove by a
preponderance of the evidence that the searclifidlin an established exception to the warrant
requirement. “This principle applies to the type of searclisatie in this case, which involved a

compelled physical intrusion beneath [the] skin amd his veins to obtain a sample of his blood

3 Sate v. Anderson, 2001 WL 1729141, at *2 (Del. Super. Nov. 29, 20@dtation omitted).

* Safford v. Sate, 59 A.3d 1223, at 1229 (Del. 2012) (citihgpez v. Sate, 861 A.2d 1245, 1248
(Del. 2004)) (quotingvaryland v. Pringle, 540 U.S. 366, 371 (2003)).

® Brinegar v. United States, 338 U.S. 160, at 176 (1949).

® Safford, 59 A.3d at 1229 (quotinBringle, 540 U.S. at 371).

"1d. (citing Tolson v. 900 A.2d 639, at 643 (Del. 2006)) (quotiBgaper v. United Sates, 358
U.S. 307, 313 (1959)).

8 |d. (citations omitted).

% Missouri v. McNeely, 569 U.S. _ (2013) (slip op., 5).
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for use as evidence in a criminal investigatith.Accordingly, it is the State’s burden to prove
that the warrantless blood draw from Ford fell witlan established exception to the warrant
requirement.

DISCUSSION

A. Corp. Howard possessed sufficient probable cause &orest.

Even though the issue was not raised by the padsea predicate matter, the court must
determine if probable cause to arrest existecholprobable cause to arrest existed, the issue of
the blood draw is moot. Based on the facts adddesbove, the Court concludes that Corp.
Howard had sufficient probable cause to arrest Bordll of the pending charges, including the
DUI charge. Corp. Howard has over 30 years ofcgodixperience, and is qualified to evaluate
the accident scene, interview Holloway, and obsemd interview Ford. Based upon the
evidence introduced in the hearing on the Motidve, Court finds ample evidence to support
probable cause to arrest Ford.

B. Corp. Howard had probable cause to seize Ford’s bbd.

Corp. Howard also possessed sufficient probablsectuseize Ford’'s blood. As a result
of his review of the accident scene, inspectiothefpickup, and his interview of Mr. Holloway,
Corp. Howard had gleaned that the driver of thé&ypcwas operating on the wrong side of the
road and ran a red light immediately prior to timpact. Corp. Howard observed the damage to
the pickup indicative of occupant impact. Afteetimpact, the driver fled the scene when the
authorities were called. The vehicle’s registnatled Corp Howard to Ford’'s employer, and
ultimately to Ford as the person in possessiomefvehicle immediately prior to the accident.

Corp. Howard personally observed Ford’s injuries] #estified that they were consistent with

1019, at 4.



the damage to the vehicle. Upon interviewing Fboelpbserved a strong smell of alcohol, glassy
red eyes, and a flushed face. Corp. Howard’s simspthat Ford was intoxicated was supported
by Ford’s admission that he was too drunk to opetfas vehicle. Considering the facts based on
the totality of the circumstances, it is clear tGarp. Howard possessed the requisite evidence to
substantiate probable cause.

C. A warrant was not required as there were exigent ecumstances.

It is well established that an exception to the resar requirement exists “[w]lhen the
exigencies of the situation make the needs of lafereement so compelling that a warrantless
search is objectively reasonabfé.”The determination of whether an officer was faosith an
emergency that objectively justifies a warrantleggrch or seizure requires a fact-specific
analysis based on the totality of circumstariéeShe analysis calls for an objective appro&ch.
“Our cases have repeatedly rejected’ a subjec@mproach, asking only whether ‘the
circumstances, vieweabjectively, justify the action.™*

The emergency exception as it relates to the wieisndrawing of blood from a suspect
was recently addressed by the United States Sup@ouet in Missouri v. McNeely.” In that
case, McNeely was taken to the hospital to secubéoad sample after he refused a police

officer's request to submit to a breath t€stThe request came after McNeely was pulled over

for moving violations and the police officer obsetvseveral signs consistent with intoxication.

1 1d. at 2 (quoting<entucky v. King, 131 S. Ct. 1849, at 1856 (2011)) (internal quotamarks
and alterations omitted).

121d. at 6;see, e.g., Brigham City v. Suart, 547 U.S. 398, 406 (2008)jinois v. McArthur, 531
U.S. 326, 331 (2001).

13King, 131 S. Ct. 1849, at 1859.

“1d. at 1859 (quotingrigham City v. Suart, 547 U.S. 398, at 404) (alteration omitted).

15 McNeely, 569 U.S. (2013) (slip op.).
ij McNeely, 569 U.S. (2013) (slip op., 2).
Id.



A blood sample was obtained without a search wardespite McNeely's refusal to conséht.
The limited issue before the Court was whether ribtural metabolization of alcohol in the
bloodstream is @er se exigency that justifies an exception to the warm@guirement? The
Court found that no sugber se exigency exists, and held “that exigency in tlaatext must be
determined case by case based on the totality@frostances®

The Court distinguished the factsNttNeely from those irSchmerber v. California.?* In
Schmerber, the petitioner, Schmerber, was taken to the halswhen he sustained injuries in an
automobile acciderfé While at the hospital, a police officer orderetlaod test, which was
conducted despite Schmerber’s objecfdnThe Court upheld the warrantless search, because
the officer “might reasonably have believed thatwas confronted with an emergency, in which
the delay necessary to obtain a warrant under itbengstances, threatened ‘the destruction of
evidence.”** The Court reasoned that “particularly in a casehsas this, where time had to be
taken to bring the accused to a hospital and testigate the scene of the accident, there was no
time to seek out a magistrate and secure a wai@wnen these special facts, we conclude that
the attempt to secure evidence of blood-alcohotesurin this case was an appropriate incident
to petitioner's arrest®

The case before this Court is factually similaStbmerber. A great deal of time had to

be taken-all of which is directly attributable tor# fleeing the scene — and further delay would

814,

Yd. at 1

21d. at 1.

L Schmerber v. California, 384 U.S. 757 (1966).

22|d. at 758.

2d.

241d., at 770 (1966) (quotinBreston v. United States, 376 U.S. 364, at 367) (1964)).
21d. at 770-771.



threaten the “destruction of evidené8.”Time had to be taken to investigate the scenthef
accident. Time had to be taken to contact the owhé¢he vehicle. Time had to be taken to
ascertain the identity and location of the accus€ine had to be taken to bring the accused to
the hospital. Three hours were absorbed by tlhosgss. Under Delaware law, a blood draw
must occur within four hours or its probative vatuay be severely diminishéd. The exigency
created by the prolonged search for the accusedered the warrantless search objectively
reasonable under the Fourth Amendment.

Ford argues that Corp. Howard'’s testimony—thatiflere faced with the same situation,
he would obtain a warrant—-was an admission that &xisted to do so. The Court concludes
that this comment was purely gratuitous. Furtheéanas previously stated, the approach is an
objective oné® An officer's subjective intention does not inete objectively reasonable
behavior under the Fourth AmendméhtThe Court finds that it is objectively reasonaieler
these circumstances for a police officer to coneltitht there was not time to secure a warrant as
further delay would jeopardize the viability of tegidence. Moreover, even if Corp. Howard
could have theoretically obtained a warrant witlffisient time to still draw useable blood

evidence is inapposite. A police officer, facedhnfleeting evidence, is not required to gamble

2%1d. at 770 (quotingPreston, 376 U.S. at 367).

" Jate v. Baker, 2009 WL 1639514, *1 (Del. Super. April 8, 2009).

8 See King, 131 S. Ct. at 185%ee also Horton v. California, 496 U.S. 128, at 138 (1990)
(“evenhanded law enforcement is best achieved byaipplication of objective standards of
conduct, rather than standards that depend uposuthjective state of mind of the officer”).

29 See Whren v. U.S, 517 U.S. 806, 812-814 (1996) (“Not only have vewer held . . . that an
officer's motive invalidates objectively justifisbehavior under the Fourth Amendment; but we
have repeatedly held and asserted the contrasg€)also Scott v. U.S, 436 U.S. 128, at 138
(1978) (“the fact that the officer does not have #tate of mind which is hypothecated by the
reasons which provide the legal justification foe Dfficer's action does not invalidate the action
taken as long as the circumstances, viewed obggfijustify that action”).
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the preservation of that evidence on the slighsibagy that a warrant may be obtained in time
to save the evidence from pending destruction.

Considering all of the facts and circumstancesis particular case, the Court finds that
specific exigent circumstances existed to justiiyeparture from the warrant requirement. The
warrantless search of Ford fits squarely within ttenfines of the exigent circumstances
exception to the warrant requirement as articuldigdthe United States Supreme Court in
Schmerber andMcNesly.

As indicated above, the Court finds sufficient @ble cause existed to arrest Ford for all
of the pending charges, including PH. C. § 4177, Driving Under the Influence. Probable
cause also existed to draw Ford’s blood, and exigecumstances justified a departure from the
warrant requirement. The State has indeed mebutslen and, consequently, Defendant’s
Motion to Suppress is herel®ENIED. This judicial officer retains jurisdiction of thisase for
trial on the merits. This matter shall be scheduta trial at the earliest convenience of the
counsel and the Court.

IT IS SO ORDERED this 22" day of May, 2013.

The Honorable Carl C. Danberg
Judge
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