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RIDGELY, Justice, for the majority:

Cecil Palomino, Salvador Avila-Hernandez and JiMionoz (“Claimants”)
were each injured in different work-related acctdenlt is not disputed that their
injuries are compensable under the Worker's Congtens Act and that payments
of some worker's compensation have been made. r Afkeir doctors
recommended certain treatments, their employersiestgd determinations of
whether the treatment plans fell outside of the [tHeG&are Practice (“HCAP”)
Guidelines through a utilization review (“UR”) awotieed by 19 Del. C.

8§ 2322F(j). The UR panel determined that portiohsheir treatments were not
approved for coverage. The Claimants, througmsel) petitioned the Industrial
Accident Board (“Board”) for review of the UR dat@nation. They did so after
the 45 day time window prescribed by Departmentaifor (‘DOL”) Regulation
5.5.1. The Board dismissed the petitions as umgime

Claimants appealed to the Superior Court, whickerdahed that the 45 day
limit of Regulation 5.5.1 is invalid because it dants with 19Del. C. § 2361. The
applicable portion of Section 2361 provides thaiw]ljere payments of
compensation have been made in any case underreenagnt approved by the
Board or by an award of the Board, no statute moitéition shall take effect until
the expiration of 5 years from the time of the magkof the last payment for which

a proper receipt has been filed with the Departrher@hristiana Care Health



Services (“Christiana Care”), Timber Products, &wmiger Brothers (collectively,
“Employers”) have appealed from the Superior Ceyutigment.
We find no merit to the appeal and affirm.
Facts and Procedural History

Salvador Avila—Hernandez was injured in a compelesatork-related
accident resulting in a low back injury while emyadd by Timber Products. His
injuries required him to receive multiple injectsoand regular physical therapy. A
UR panel approved two injections and twelve sessminphysical therapy. The
UR panel rejected twenty-eight other sessions ofsighl therapy, however,
finding that they were not in compliance with HC&Ridelines. Based on the UR
determination, the employer's insurance carried pai twelve therapy sessions
and two injections but denied payment for the otfessions. Avila—Hernandez
filed his petition for review of the UR determiraiti after the 45 day period had
expired. The Board granted Timber Products’ motiordismiss the review as
untimely.

Cecil Palomino was injured in a compensable wolateel accident while
employed by Christiana Care. Two UR determinatimgscting treatment plans
were issued in his case. Palomino did not filepastion for review until after the
45-day window had passed. The Board granted @GmastCare’s motion to

dismiss the review as untimely.



Julio Munoz was injured in a compensable work-sglatccident while
employed by Berger Brothers. A UR panel determitied his medical services
were not in compliance with HCAP Guidelines. Munided his petition for
review after the 45 day period had expired. BeRByethers’ motion to dismiss the
review as untimely was granted.

Claimants appealed the dismissals to the Supenart@nd their cases were
consolidated. The Superior Court reversed and mded concluding that
Regulation 5.5.1's imposition of a 45-day limitatimn petitions was invalid
because it is contrary to the five-year statutenatations mandated by 1B€l. C.

§ 2361(b). Employers appealed to this Court.

During the course of this appeal, we asked the feeat of Justice to
submit anamicus curiae brief on behalf of the Department of Labor on viaédity
of Regulation 5.5.1 in light of 1Bd. C. 82361. For the reasons explained in this
Opinion, we affirm the Superior Court judgment.

Discussion

When reviewing an appeal from the Board, “the awle of the appellate

court is to determine whether the decision of tlhald is supported by substantial

evidence and is free from legal errér.We review questions of law, such as the

' 3d. Distrib., Inc. v. Hall, 897 A.2d 155, 157 (Del.20086).
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construction of the workers’ compensation statule, novo.? “When any
regulation is the subject of an enforcement actiothe Court, the lawfulness of
such regulation may be reviewed by the Court asfande in the actior’.”“Upon
review of regulatory action, the agency action Ishal presumed to be valid and
the complaining party shall have the burden of pr@\either that the action was
taken in a substantially unlawful manner and ths tomplainant suffered
prejudice thereby, or that the regulation, whemguied, was adopted without a
reasonable basis on the record or is otherwisenduld*
Title 19, section 2361 of the Delaware Code praviterelevant part:

(b) Where payments of compensation have been madry

case under an agreement approved by the Board am byvard

of the Board, no statute of limitation shall takéeet until the

expiration of 5 years from the time of the makirgtloe last

payment for which a proper receipt has been filath vihe
Department.

This Court has emphasized that this provision “Upigoously provides thato
statute of limitation shall take effect until fiseears from the last payment of
benefits.®

Title 19, section 2322F(j)) of the Delaware Code vmes for the

development of a “utilization review prograrh.” Significantly, the General

2 LeVan v. Independence Mall, Inc., 940 A.2d 929, 932 (Del. 2007).

329Dél. C. §10141 (c).

429Del. C. §10141 (e).

>19Del. C. § 2361 (b).

® LeVan, 940 A.2d at 932cuoting National Union Fire Ins. Co. v. McDougall, 877 A.2d 969,
975 (Del. 2005) (emphasis in original).



Assembly provided fode novo review of a utilization review decision by the
Board, but did not prescribe any time limitation Wwitich the petition for review
must be filed, nor did it otherwise change the Griamguage of Section 2361. The
statute authorizing utilization review provides:

Utilization review. -- The Health Care Advisory Rrshall

develop a utilization review program. The intento provide
reference for employers, insurance carriers, argthhecare
providers for evaluation of health care and chargeEhe

intended purpose of utilization review servicesllsha the

prompt resolution of issues related to treatment/an
compliance with the health care payment systemractigce

guidelines for those claims which have been ackedgsd to
be compensable. An employer or insurance carrssr emgage
in utilization review to evaluate the quality, reaableness
and/or necessity of proposed or provided healtle sarvices
for acknowledged compensable claims. Any persolacting

a utilization review program for workers' compermashall be
required to contract with the Office of Workers'm@ensation
once every 2 years and certify compliance with Véosk
Compensation Utilization Management Standards oaltHe
Utilization Management Standards of Utilization Rev

Accreditation Council (“"URAC”) sufficient to achievURAC

accreditation or submit evidence of accreditatigndrRAC. If

a party disagrees with the findings following wdtion review,
a petition may be filed with the Industrial Accidddoard for

de novo review. Complete rules and regulationatired to

utilization review shall be approved and recommendg the

Health Care Advisory Panel. Thereafter, such rglesll be
adopted by regulation of the Department of Labaispant to
Chapter 101 of Title 29. Such regulations shalbdepted and
effective not later than 1 year after the first tivee of the

Health Care Advisory Pangl.

"19Del. C. § 2322F (j).
81d.



Upon the recommendation of the Health Care Advideanel, the DOL
adopted Regulation 5.5.1, which provides in reléyent:
The decision of the utilization review company s$haé
forwarded by the Department of Labor, by Certifibtil,
Return Receipt Requested, to the claimant, themelai's
attorney of record, the health care provider insjoa, and the
employer or its insurance carrier. A decisiontdd utilization
review company shall be final and conclusive betwdee
parties unless within 45 days from the date of ipgcef the

utilization review decision any interested partigdia petition
with the Industrial Accident Board for de novo @wi’

Employers argue that Regulation 5.5.1 does notterea “statute of
limitations” because it does not foreclose thenshmt’s right to recover additional
workers’ compensation benefits for the injuriesisgue. Employers interpret
8 2361(b) as setting the time at which a claimavitl ‘be completely barred from
ever seeking additional benefits arising out of Wark accident.” The 45-day
period, by contrast (they argue), forecloses omalynpent for the specific treatment
rendered by a specific provider on a specific date. other words, because
Regulation 5.5.1 does not foreclose all claims, fadiher only specific worker’s
compensation claims, the regulation does not opeaata statute of limitations.
We find no merit to this argument, because it igsothe practical effect of the
regulation, which is to bar a claim that is not maslithin 45 days of the UR

determination. Indeed, if a claimant’s sole cldwn worker's compensation or

®19Dd. Admin. C. § 1341-5.5.1.



only remaining claim were submitted for utilizatioeview outside of the 45 day
window, the claim would be barred by the Regulatieven if it were otherwise
within the five-year time limitation of Section 2B6

Regulation 5.5.1 forecloses not only Board, bub giglicial review, of a
decision to deny specific workers’ compensation dién Section 2361
unequivocally provides, however, thato”statute of limitation shall take effect
until the expiration of 5 years from the time oétimaking of the last payment for
which a proper receipt has been filed with the D@pant.” This broad language
protects a claimant from the preclusive effectthieo statutes of limitation enacted
by the General Assembly. It necessarily followattthe broad language of the
current statute also protects a claimant from theclpsive effect of a DOL
regulation that imposes a shorter time limitation the Board to review a claim
under the Worker’'s Compensation Act.

The Employers contend that the process for revigvarutilization review
determination is in essence an “appeal.” Emplogegaie that the 45 day time
allowed to appeal is larger than that allowed imynather appeal procedures. But
the utilization review panel is neither a court @or administrative agency. The
General Assembly expressly intended that “if aypdisagrees with the findings

following utilization review, a petition may be dédl with the Industrial Accident



Board forde novo review.™® The DOL regulation limits this statutory righEven

if a UR determination somehow qualifies as an appéa jurisdiction of the
Board and any time limitation fode novo review is a matter for the General
Assembly and not the DOL to decitle.

Although the General Assembly has authorized thaltHeCare Advisory
Board to recommend and require the DOL to adoptiladigns for utilization
review, it did not establish any time bar for a keys compensation claim other
than the 5 year limitation period provided in8. C. 8§ 2361. The Department of
Labor has restricted the right d¢ novo review the General Assembly has granted
in @ manner that is inconsistent with the mandé& 2861. We conclude that the
Superior Court properly determined that the 45-dajtation of Regulation 5.5.1
Is invalid.

The dissent finds two problems with our analysid anges that we have
overlooked the purpose and function of the stailytonandated UR process and
that we have erroneously equated a limitation @ntilme to appeal from a UR
decision with the limitation on the time to subrait original claim. The dissent
further argues that the invalidation of RegulattoB.1 defeats the purpose of the

UR program. We disagree. Instead, we have datedntas we must—that the

1919Del. C. § 2322F (j).

! Se2 19 Del. C. §§ 2301A; 2345 and 2346 (continuing the Industietident Board and
providing for hearings upon disagreement on thewarhof compensation on benefits and
charges for medical services).
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Regulation cannot stand because it is inconsistaht the right of Claimants to
petition the Board within the express statutoryetitimitations of 19Ddl. C.
82361.

The authorizing statute for the UR program contaiosnandate shortening
the time for a claim to be made for workers compéona benefits, nor does
§ 2361 provide any exception. The DOL may adagulations regarding
utilization review, but it only those regulatiorfgat are “not inconsistent with the
laws of this state'® Regulation 5.5.1 conflicts directly with I%. C. 82361 and
therefore impermissibly abridges Claimants’ rigimsler the statute.

The dissent argues there is a distinction betwestatate of limitations and
a limit on the time to appeal. We do not disagnath that distinction, but the
dissent’s premise that Claimants’ petitions werpeas is incorrect. An appeal
involves “[rlesort to a superior (i.e. appellat®ud to review the decision of an
inferior (i.e. trial) court or administrative agent® The UR service provider is
neither a court nor an administrative agency. &attihe UR service provider is a
contractor* The contractor's only role is to review upon thefjuest of an

employer or insurance carrier, “the forms, inforimatpackage and medical

1229 Del. C. §8503(7).

13 Black’s Law Dictionary (8 Ed.).

14 See 19Del. C. §2322F(j) provides in part: “Any person condugtimutilization review
program for workers’ compensation shall be requicedontract with the Office of Workers’
Compensation once every 2 years...”

11



records package by the employer or insurance cart@ determine if it is in
compliance with the practice guidelines developgdhe Health Care Advisory
Panel and adopted and implemented by the Departofeldbor.™ The Board
has the statutory authority to determine whethelhtashal compensation is due
upon the request of any party after utilizationeex The jurisdiction of the Board
Is invoked by a “petition” like every other WorkérGompensation Act claim.
Here, Claimants sought original review by the Boafdheir claim, not appellate
review. The General Assembly has prescribed ome fimitation period for
Claimants’ petitions by 1®el. C. 82361, to the exclusion of all others. When
82361 and a DOL regulation conflict, the statutestprevail.

Conclusion

The judgment of the Superior CourtA§FIRMED.

1519Dd. Admin. C. §1341-5.4.
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BERGER, Justice, dissenting, withT EEL E, Chief Justice, joining:

The majority holds that, because there is a fivar gtatute of limitations for
workers’ compensation payments, a regulation Imgitthe time within which a
party may seek review of an adverse utilizationewv(UR) decision is invalid.
The majority reasons that the UR decision may geEymnent of the claimant’s last
claim for workers’ compensation. Under those amstances, the regulation
would bar review of the UR decision after 45 ddiereby depriving the claimant
of the benefit of the five year statute of limitats. There are two problems with
this analysis. First, it overlooks the purpose duadction of the statutorily
mandated UR process. Second, it erroneously exjaalienitation on the time to
appeal from a UR decision with the limitation ol time to submit a claim.

Section 2322 created a Health Care Advisory Pah€AP) to: 1) design a
healthcare payment system; 2) promulgate healthpaaetice guidelines; 3)
develop forms for healthcare providers, and 4)bdista rules for the certification
of healthcare providers. Section 2322F addressesirhe and manner of billing
and payment. It instructs the HCAP to develop aggéyram. The stated purpose
of the UR program is “th@rompt resolution of issues related to treatment and/or
compliance with the health care payment systemractige guidelines for those

claims which have been acknowledged to be comp&n¥4blf a party disagrees

16 19Del. C.§ 2322F(j) (Emphasis added.).
13



with the UR findings, the party may petition thellistrial Accident Board fode
novo review. Regulation 5.5.1, adopted pursuant tai@e2322F(j), provides that
a party seeking Board review must file a petitiothuwa 45 days after the UR
decision.

The majority’s invalidation of Regulation 5.5.1 dafs the purpose of the
UR program. Section 2322 provides a comprehenseteof requirements and
procedures to standardize treatment options andid@oprompt payment to
healthcare providers. Yet the majority holds #laimants have five years to seek
review of an adverse UR decision. Not only doed ttontradict any notion of
what constitutes a “prompt” resolution of a claitnmakes no sense at a practical
level. If a claimant is seeking authorization tedargo a surgical procedure, or
purchase mobility equipment, or enter into a cowsehysical therapy, the five
year statute of limitations will have no bearing the claimant’s rights. The
claimant either will go ahead with the treatmenspie an adverse UR decision,
appeal that decision, or find other acceptabletrirteat. After several years, the
UR decision will be of little consequence. By thahe claimant will have
obtained other services and mooted the issuéheltlaimant still needs treatment,
the claimant will be free to file a new petitiondaexplain how his or her then
current condition justifies the previously deniedatment. In sum, the 45 day

appeal deadline does not conflict with the fiverystatute of limitations because

14



there is no reasonable possibility that the clairsacondition or the disputed
treatment will remain static for five years.

Moreover, there is a difference between a stattifenitations and a limit
on the time to appeal from a regulatory body's siea. The Workers’
Compensation Act provides, for example, that Baardirds become final if not
appealed to the Superior Court within 30 ddy®No one would argue that the two
statutes are in conflict, or that the Act’s fivaayetatute of limitations extends that
30 day appeal period. That is because the stafulienitations bars claims for
compensation, whereas the appeal period only lesmsw of a decision about a
claim. The majority posits that if an adverse U&tidion is the last claim for a
particular claimant, the 45 day appeal period wdirt the claimant’s right to
wait five years to submit a claim. But the claimshbeen submitted when it is
brought before the UR panel. The five year staaitémitations applies to the
timeliness of the UR petition, not the timeline$sawny appeal.

Finally, the majority states that, if the Boardéview of a UR decision is an
appeal, the General Assembly should specify thee tior appeal by statute.
Instead, the General Assembly delegated that tasket HCAP. The legislature
created the HCAP because, “issues related to healéhin workers’ compensation

require the expertise of the medical community aifeér health care professionals

1719Dd. C. § 2349.
15



for resolution.” The HCAP, with its “diversity of perspective,Was instructed
to develop “complete rules and regulations relatimgitilization review . . . 2
There is no reason why those rules could not ldyiankclude a 45 day time for
appeal.

We dissent and would reverse the Superior Coursiec

819Ddl. C. § 2322A(a).
91bid.
2019Ddl. C. § 2322F(j).
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