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Thisisacertiorari proceeding in which Petitioner New Castle County seeks
review of adecision of the New Castle County Board of Assessment Review. Inthe
proceedings below, the B oard granted Respondent Verizon's appeal of its property
tax assessment for the 2006-2007 tax year, reducing the assessment by depreciating
the value of Verizon's outside equipment' by approximately $80,000,000. The
Board' s granting of an annual depreciation isadeparture from the County’s practice
of applying a 5-percent depreciation rate to each property at the time of a general
reassessment and not making further adjustments for depreciation until the next
general reassessment. The last general reassessment in New Castle County was
conducted in 1983.

The County seeksreview of theBoard' s decision by awrit of certiorari because
the County has no statutory right to appeal a decision of the Board of Assessment
Review.? Verizon argues that adecision of the Board of Assessment Review is not
subject to certiorari review. Asto procedure, the Court holdsthat it has jurisdiction
over apetition for awrit of certiorari filed by the County to review a decision of the

Board of Assessment Review. Asto the meritsof the petition, the County hasraised

'Outside equipment i ncludes poles, cables, lines, boxes, conduit and other equipment. By
statute, these and similar items are referred to as “ specia betterments.” Del. Code Ann. tit. 9, §
8101.

?Del. Code Ann. tit. 9, 8 8312 ( ¢) (2006). New Castle County v. Chrysler Corp., 681
A.2d 1077, 1081 (Del. 1995), aff’'d 1996 WL 145806 (Del.).
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factual mattersthat are not subject to the limited review available on certiorari, and
the petition is therefore dismissed.

When hearing ataxpayer’ sappeal, theroleof the Board of Assessment Review
IS to determine whether the County’s assessment is correct “in light of the facts
produced at [the] hearing.”® There is an presumption of accuracy in favor of the
exi sting assessment whichisrebutted only by evidence of substantial overvaluation.’
The Board is required to accept competent evidence of overvaluation, even if the
evidenceis based adifferent appraisal method than the County usually uses.” Inthis
case, the Board heard evidence at two hearings. The expert witnesses testified on
variousaspectsof Verizon’ sappraisal, but the rel evant portions pertain to themethod
of accounting for depreciation.

Verizon presented expert testimony from two appraisars who speciaizein
telecommunications equipment. They challenged the accuracy of the County’s
method of applying a one-time 5% depreciation deduction and making no further

adjustmentfor depreciation until thetimeof thenext general reassessment. Verizon's

*Del. Code Ann. tit. 9, § 1318(2).
“*Fitzsimmons v. McCorkle, 214 A.2d 334, 337 (Del. 1965).

°Tatten Partners, L.P. v. New Castle County Bd. of Assessment Review, 642 A.2d 1251,
1262, (citing (Seaford Assoc., L.P. v. Bd. of Assessment Review, 539 A.2d 1045, 1046-47
(1988)).
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experts found this method to be arbitrary and inaccurate because it did not account
for wear and tear or obsolescence of outdoor equipment. For this reason as well as
others which are not part of thisinquiry, Verizon argued that its assessment should
be reduced from $190,179,300 to $110,803,300.

The County presented expert testimony fromits certified residential appraiser.
He testified that the County had applied a one-time depreciation rae of 5% to
Verizon's property, asit doesfor all utility plantsin NCC. Inresponseto Verizon's
argument for an annual depreciation, the County’ s appraiser stated his opinion that
depreciating properties annually would constitute preferential treatment to the
detriment of other property owners.

TheBoard accepted Verizon’ sargument that an annual depreciation deduction
IS more accurae than taking a one-time 5 % deduction at the time of a general
reassessment. The Board’s decision provides five reasons for granting the appeal,
three of which arerelevant to thisinquiry:

2. Thevalues presented by Verizon were factored back to the base year
of 1983 to ensure uniformity;

4. The use by New Castle County of a one-time 5% depredation
reductionwas not | ogical becauseit does not take into account wear and
tear and obsol escence of equipment; and

5. Theinequities that arise from deterioration are normally addressed
through periodic general assessments, but since no
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reassessment has been done since 1983, the Board is otherwise unable

to correct the inequities. °

Jurisdiction must be addressed first. Verizon argues that the Court has no
jurisdictionover the petition for tworeasons. First,thereisno avenuefor the County
to challenge aBoard decision, either by statute or by common law writ, and second,
if certiorari doeslie, the petition raises factual issuesthat are not appropriate subject
matter for certiorari review. The County concedesthat it has no recourseto an appeal
but assertsthat it has met the requirements for certiorari to lie.

The Delaware Constitution confersjurisdiction over certiorari proceedingsto
the Superior Court.” Tax boards act in a quasi-judicial capacity when making tax
assessments, and their decisions are generally subject to review by the common law
writ of certiorari? There are two requirements for certiorari review -- that the
judgment below isfinal and that thereisno other available basisfor review.? Inthis
case, there is no dispute tha the Board’s decision became final on April 6, 2007,

which was 30 days after it was issued. Nor is there any debate about the County’s

®Decision of the Bd. of Assessment Review of NCC (March 6, 2007) at 2.

Del. Congt. Art. |, 8 3. See also Reisev. Bd. of Building Appeals of the City of Newark,
746 A.2d 271, 273 (Del. 2000)

8Delaware Barrel & Drum Co. v. Mayor and Council of City of Wilmington, 175 A.2d
403, 405 (Del. Super. Ct. 1961).

°Reise v. Bd. of Building Appeals of the City of Newark, 746 A.2d 271, 273 (Ddl.
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lack of appellate rights This Court has held that, based on Del. Code Ann. tit. 9, §
8312( ¢), the Generd Assembly did not intend to give the County the right to appeal
adecision of the Board,™ and other than by certiorari, there is no means of redress.
Thetwo requirementsfor certiorari review have been met,and the Court thereforehas
jurisdiction.* Verizon's argument regarding factual issues is addressed below.
The Court’ sreview on certiorari involves areview only of errors that appear
onthefact of therecord. The Court may not review thetranscript below and may not
evaluatethe evidenceto determinewhether it supports the decision.*? The Court may
review only errorsor procedural irregularitiestha appear onthe face of the record.™
The Court may consider therecord only to determine whether the Board exceeded its

jurisdiction, committed errors of law, or proceeded irregularly.** The Petitioner in

9Niew Castle County v. Chrysler Corp., 681 A.2d 1077, 1081 (Del. Super. Ct. 1995) (also
noting that a petition for certiorari might be viable under certain circumstances, 1089 at n. 9)

"The County asserts that it is the Board that lacked jurisdiction because the question of
depreciati on is beyond its authority. The County argues that the Board' s action in granting a
depreciation deduction was a “ disturbing excess of jurisdiction which this Court should restrain.”
The record does not show that the matter was not within the Board' s jurisdiction, and the
decision will therefore not be reversed on this ground.

2Green v. Sussex County, 668 A.2d 770, 773 (Del. Super.Ct. 1995), aff'd, 1995 WL
466586 (Dél.).

13395 Assoc., LLP v. New Castle County, 2006 WL 2021623, at *3 (Del. Super.).

“1d. Seealso Delaware Barrel & Drum Co. v. Mayor and Council of City of Wilmington,
175 A.2d 403, 405 (Del. Super. Ct. 1961) (citing 1 Wooley, Delaware Practice § 896 (1906). See
also Di Francesco v. Mayor and Town Coundl of Elsmere, 2007 WL 1874761, at *1 (Del.
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thiscase concedesthat therewasnoirregularity intheproceedingsand arguesinstead
that the Board exceeded itsjurisdiction and committed errorsof law of constitutional
dimension.

The County argues that in permitting V erizon to take an annual deduction for
depreciation, the Board viol ated the state constitutional requirement that taxation be
uniformly applied. Under Delaware law, the principle of uniformity isembodied in
Article VIII, 8§ 1 of the Constitution, which providesin part :

All taxes shall be uniform upon the same class of subjects within the

territorial limits of the authority levying the tax, except as otherwise

permitted herein, and shall be levied and collected under the general

laws passed by the General Assembly. . . ."°
The General Assembly hasdel egated to each county the authority to tax real property
within its boundaries.'® In so doing, each county must adhere to the constitutional

requirement for uniformity in taxation. New Castle County has opted to use the base

year method of assessment for purposes of uniformity.*” Under this method, the true

Super.).

*Del. Congtitution of 1897, Art. V111, Sec. 1. See also Seaford Assoc., L.P. v. Bd. of
Assessment Review, 539 A.2d 1045, 1049 (Del. 1988) (holding that uniformity is achieved when
all taxpayers of the same general class and within the territorial limits of the authority are treated
the same).

Del. Code Ann. tit 9, § 8101.

"Bd. of Assessment Review for New Castle County v. Stewart, 378 A.2d 113, 116 (Del.
1977).
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valuein money, that is, fair market value, is determined for each property, then that
valueisfactored back to 1983 values, the year of the last general reassessment.'® A
fixed rate of taxation isthen applied to the base year assessment to reach a uniform
result.'

In this case, the Board's decision states that the property values offered by
Verizonwerefactored back to 1983, and neither party disputesthat fact. The County
argues that depreciation is a necessary component of uniformity, but this position
rests on the fact that the County has a practice of applying the one-time 5 percent
deduction for depreciation. The County acknowledges that this is not the most
accurate method of determining depreciation, but asserts nonetheless that only the
County can determine rates of apprecidion and depreciation. Despite these
arguments, thereisnothing on theface of therecord whichindicatesthat depreciation
isuniformity. In fact, the cases make clear that if the true value of NCC properties

arefactored back to 1983 uniformity hasbeen achieved® Onthefaceof therecord,

¥1d.
o}

“See, e.g., New Castie County v. Moore, 1984 Del. Super. LEXIS 622 (reversing Boad's
decision lowering taxpayers assessment where Board acted out of sympathy but in the absence
of competent evidence); Bd. of Assessment Review for NCC v. Stewart, 378 A.2d 113 (Del. 1977)
(holding that the County’ s selection of base year method of property assessment meets
constitutional requirement for uniform taxation).
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the Board did not violate the uniformity requirement, and thereis no error of law on
thisissue.

Fair market value, or truevaluein money, isastatutory requirement for making
atax assessment,”* and is the value which is factored back to base year values for
uniformity. True value in money can be determined by three different appraisal
methods, and it is preferableto use at least two of them.?* Each approach hasvarious
strengths and weaknesses and uses different variables in determining value. The
County uses its own appraisersto determine fair market value, while taxpayers who
appeal their property assessment use various appraisal services which in turn use
different basesfor calculation.”® Inthiscase, the basesfor calculation, or the factors

accounted for, are not apparent on the face of therecord, but theCounty’ sonly reason

ZDel. Code Ann. tit. 9, § 8306(a).

?The three principal valuation approaches used in determining the fair market value of
real estate are: comparable sales (or market), income capitalization, and reproduction cost. Each
of these methods has strengths and weaknesses as well as various factors and components. For
example, the Seaford Court noted that the reliability of the comparable sales approach depends
upon there being an adequate number of comparable properties. The capitalization of income
method is the preferred method to value income-producing properties, but it is driven by
numerous variables and, therefore, should be used in conjunction with another valuation method.
The Seaford Court concluded that market value may be determined by using any of the three
recognized methods, or any combination thereof. Delaware Racing Ass' n v. McMahon, 340
A.2d 837, 842 (Ddl. 1995).

ZTatten Partners, L.P. v. New Castle County Board of Assessment Review, 642 A.2d
1251, 1257 (Del. Super. Ct. 1993).
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for not accounting for depreciation in determining market value is that it has never
been done at any time other than at a general reassessment. Although the County
arguesthat only County Council can set the rate of depreciation, the County has not
presented any law, statutory or otherwise, that confirmsthisassertion. TheBoarddid
not act beyonditsauthority in accepting expert evidence of depreciaion, and, in fact,
the Board may not ignore competent evidence of over-valuation.* The Court finds
that the face of the record indicates that depreciation is a factual matter cannot be
addressed by the Court on certiorari.

The County makes anumber of arguments to show tha depreciation is not a
factual question. The County assertsthat if the General Assembly meant for property
tax assessments to include depreciationand/or appreciation it could have done so, as
it has done for mobile homes. M obile homes are addressed in a subchapter separate
fromthe subchapter that governsthe valuation and assessment of every other type of
real estate.® The General Assembly has dictated that mobile homes are to be
reassessed every 5 years,?® which includes depreciation and appreciation. Because

of this provision, the County argues that the Board is prohibited from addressing

#1d. at 1262.

M obile homes are addressed in Del. Code Ann. tit. 9, subchapter 1. All other properties
are addressed in subchapter 1.

2%Del. Code Ann. tit. 9, § 8351 (1989).
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depreciation. However, there are so many differences between the two subchapters
that the Court is unwilling to draw any conclusions about the Board' s powersfrom
the legislature’ s provisions for mobile homes.

The County argues that the Board s referenceto correcting the inequities by
allowing depreciation (see page 3 above) shows that the Board knew that it was
acting beyond its jurigdiction in granting the appeal. The fact that the County
typically addresses depreciation in a general assessment does not mean that
depreciationisajurisdictional matter of that the Board is prohibited fromaddressing
it. Asfar as can be determined from the face of the record, the County’s 5 percent
deduction for depreciation is the Board's habit, not a legislative mandate. The
Board's duty is to determine whether the assessment is correct in light of the facts
produced at hearing .’ Inthiscase, the Board heard the evidence and determined that
Verizon's assessment was too high based in part on the fact that Verizon's outside
equipment had depreciated. The County concedes this fact. The Board did not act
beyond its jurisdiction or make an error of law in granting the appeal .

The County also argues that the Board's decision discriminated in favor of

Verizon and created a class of taxpayers that included only Verizon. To sustain this

“Del. Code Ann. tit. 9, § 1318 (2006 Supp.).
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position, the County relies on the following language from the D elaware Supreme
Court:

Deliberate discrimination between taxpayersin the valuation of similar

property isaviolation of the constitutional requirement [of uniformity].

... If the taxpayer can show that he has been discriminated against in

such amanner, he has hisremedy.?®
On the face of the record, there is no showing of “deliberate discrimination” on the
part of the Board, despite the Board's obvious frustration that a general assessment
has not conducted since 1983. Moreimportantly, in the excerpt, the Supreme Court
refers to a taxpayer’s remedy but is silent as to whether the County can take this
position on behalf of taxpayers. Thisisan argument tha cannot be resolved on the
face of therecord, and is therefore not valid subject matter for certiorari review.

Thefunction of the Board isto determinewhether the assessment onreviewis
correct based on accepted methods of assessing properties,” and, in so doing, to take
into account all elements entering into the value of a property.* The Board heard

evidence from both parties and decided that Verizon's methodology resulted in a

more accurate assessment, and the County does not disagree. Verizon' svalueswere

“Bd. of Assessment Review v. Stewart, 378 A.2d 113 (Del. 1977) (quoting Brennan v.
Black, 104 A.2d 777 (Del. 1954))..

*Bailey v. Bd. of Assessment Review, 2004 WL 1965867 (Del. Super.).
%Brennan v. Black, 104 A.2d 777 (Del. 1954).
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factored back to the base year of 1983, in satisfaction of the constitutional uniformity
requirement. The question of a taking a deduction for depreciation of outdoor
equipment is a factual matter that appears to be part of the determination of the
property’s true value in money, a statutory requirement which involved facts and
therefore not subject to certiorari review.

For these reasons, the County’ s petition for awrit of certiorari isDismissed.

It Is So ORDERED.

Judge John E. Babiarz, Jr.

JEB,jr/ram/bjw
Original to Prothonotary
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