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BeforeHOLLAND andRIDGELY, Justices, anBOUCHARD,
Chancellor.

ORDER
On this 10th day of November 2014, it appears ¢o0Qburt that:

(1) Defendants-Below/Appellants Donald A. LockwogtDonald”) and
Darin A. Lockwood (“Darin”) (collectively, the “Ldowvoods”) appeal from a
Superior Court order denying, in part, their rengveeoss-motion for summary
judgment and granting, in part, the renewed crossem for summary judgment
of Plaintiff-Below/Appellee Louis J. Capano, IlIL{1I"). The Lockwoods raise
one claim on appeal. The Lockwoods contend theatribl court erred by granting

summary judgment in favor of LIII and that it shduiave entered judgment in

" Sitting by designation pursuant to art. IV, § 1f2tlee Delaware Constitution and Supreme
Court Rules 2(a) to fill up the quorum as required.



their favor. We find a material dispute of fact e issue of contract formation
that precludes summary judgment for any party. oAdingly, we reverse and
remand for further proceedings consistent with @rder.

(2) This action arises from a failed business venthat originated in 200%4.
LIl and his father, Louis J. Capano, Jr. (“LICollectively, the “Capanos”),
formed Milton Investments, LLC (“Milton”), in whichthey were the sole
members. Donald and Darin Lockwood formed, andewtbe sole members of,
Lockwood Brothers II, LLC (“LBII”). In December ZB, Darin and LIll, as
authorized members of their respective companigeed an agreement to form a
new company, North Milton Development Group, LLCNMDG”). Under
NMDG, the parties executed a series of agreemeantsonnection with the
purchase of land located outside of Milton, Delaavéthe “Rust Property”). The
parties planned to use the Rust Property for bothnoercial and residential real
estate development.

(3) In order to purchase the Rust Property, NMD@ered into a loan
agreement with Wilmington Trust Company (“WTC”) fiovo loans. The first was
a 2004 acquisition loan for $7,130,000 (the “Acgigoa Loan”), and the second
was a 2007 loan for $1,000,000 (the “Working Caditzan”) (collectively, “the

Loans”). The Loans were originally representedh trial court as having been

2 Unless otherwise noted, the facts are taken djréroim the Superior Court’s January 09, 2014
Memorandum OpinionCapano v. Lockwood, 2014 WL 606608 (Del. Super. Jan. 9, 2014).



guaranteed by all of the principals of Milton anBIL But LJC never signed the
loan documents, and during depositions testifiedt the did not personally
guarantee the loans. LIl admits that he persgrplaranteed the Loans, but there
IS no copy of his execution of some critical docuaise

(4) One day prior to NMDG’s formation, a contrilaut agreement (the
“Contribution Agreement”) was created. The thiekital of the Contribution
Agreement states that Donald and Darin “are eacmaguors of the Acquisition
Loan” along with LJC and LIIl. Section 2 of the i@nbution Agreement provides
that in the event a “demand” was made by WTC upgmre“or more but not all of
the guarantors,” the Lockwoods, on the one hand,the Capanos, on the other
hand, would have reciprocal rights of contributi@gainst the other two
individuals, jointly and severally, for payments deain excess of their liability
share. The Lockwoods each signed the ContribvAgreement and forwarded it
to LIII. LII, however, failed to produce a signetbpy of the Contribution
Agreement. LJC also never signed the Contribudgmeement and failed to
execute any documents to commit to the personabgtee.

(5) The downturn in the housing market precluded D@/ planned
development for the Rust Property. By August 20PIDG was behind on its
loan payments. On September 24, 2010, WTC's thee-WPresident Jeremy

Abelson (“Abelson”) sent an email to LIII stating:



Louis, we sent an email to Darin notifying him bktneed to
pay the October 1 payments for the two North Miltoans.
These invoices have still not been paid for Sepernib This is
a quarter end, so it's extra “special.” Thanks fgour
anticipated help on this matter.

(6) The parties failed to produce LIII's responsethis email. Five days
later, Abelson sent another email to LIII, whichtetl: “Louis, sorry the nag, but
the two loans are still due for 9/1. Will theseotWwans be paid for September?”
LIl responded minutes later with “Will go to theamk today[]” and Abelson
thanked him. Thereafter, LIl alone paid 100% loé tmonthly payments on the
Loans through April 2011, totaling $192,509.20 & tAcquisition Loan and
$26,999.78 on the Working Capital Loan.

(7) The original complaint in this case was filadNovember 2010, and the
case has been extensively litigated since that. titmeNovember 2013, LIl and
the Lockwoods filed renewed cross-motions for sunymadgment. The trial
court heard argument on the cross-motions and onmadg 9, 2014, issued a
Memorandum Opinion granting in part and denyingpart both motions. In so
doing, the trial court required the Lockwoods' admition on the Acquisition
Loan, but found that that the Contribution Agreetraid not apply to the Working
Capital Loan. The trial court entered a Final @rdeJudgment on January 27,

2014. This appeal followed.

3 Capano, 2014 WL 606608, at *2.



(8) “The entry of summary judgment is appropriateéyovhen the record
shows that there is no genuine issue of materietl &ad the moving party is
entitled to judgment as a matter of lalm.an appeal from a trial court’s decision to
grant summary judgment, this Court’'s scope of mgviede novo . . . .™ “A
conditional contract is an executory contract,gegormance of which depends on
a condition.® “A condition precedent is either an act of a paHtat must be
performed or a certain event that must happen eefaontractual right accrues or
a contractual duty arise8.”One may also speak of a condition precedenhéo t
formation or existence of a contraét'Thus, when the parties to a proposed
contract have agreed that the contract is not teffeetive or binding until certain
conditions are performed or occur, no binding cacttrwill arise until the
conditions specified have occurred or been perfdrtfie “[T]he parol evidence
rule does not prevent the introduction of evidetacehow that a written instrument

is delivered on condition, oral or written . .° .”

* LaPoint v. AmerisourceBergen Corp., 970 A.2d 185, 191 (Del. 2009) (internal citations
omitted).
> 13 Williston on Contracts § 38:1 (4th ed.) (introitations omitted).
®1d. at § 38:7 (4th ed.) (internal citations omittesie also USH Ventures v. Global Telesystems
Group, Inc., 796 A.2d 7, 10-11 (Del. Super. 2000) (addressorglitions precedent to formation
of a contract).
; 13 Williston on Contracts § 38:7 (4th ed.) (int@roitations omitted).

Id.
%1d. at § 38:17 (4th ed.) (internal citations omitted).



(9) The Lockwoods argue that the Contribution Agreet never became a
binding contract because all four parties were ireguo sign it> They argue that
LIII's failure to produce a signed copy of the Gadition Agreement and LJC's
failure to sign the Contribution Agreement preventbe creation of a contract
between the parties. Accordingly, the Lockwoodstend that the signature of all
four parties was a condition precedent to the @aution Agreement’s formation.

(10) We find that there exists a genuine issue atienmal fact as to whether
having all four parties sign the Contribution Agremnt constituted a condition
precedent to the contract’s formation. Accordingle reverse and remand this
matter so that this factual determination can bdevat a trial. We note that even
if it is determined that the signature of eachtd four parties was a condition
precedent and the Contribution Agreement is noalal\contract, LIl may still
have a basis to pursue equitable relief on an aetkadmplaint! If necessary,
the President Judge may seek the designation ofridfiejudge to sit as Vice
Chancellor pursuant to Del. Const., art. IV, § }3(complete the disposition of

the casé?

19 5ee Appellant Darin Lockwood’s Op. Br. at 12; Appelldbonald Lockwood’s Op. Br. at 12.

1 See Levy v. HLI Operating Co., Inc., 924 A.2d 210, 220 (Del. Ch. 2007) (“An equitakight

of contribution arises when one of several obligable on a common debt discharges all, or
greater than its share, of the joint obligation tfee benefit of all the obligors. To succeed on a
contribution claim, a party must show concurrenligaitions existed to the same entities, and
that the obligors essentially insured the samereste and the same risks.”) (internal citations
omitted).

12 Del. Const., art. IV, § 13(2).



NOW, THEREFORE, IT IS ORDERED that the judgmentra Superior
Court isSREVERSED and this matter IREM ANDED for further proceedings
consistent with this Order.

BY THE COURT:

/s/ Henry duPont Ridgely
Justice




