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On March 9, 2001, at 8:30pm, Darnell Evans, arltadand Damon Gist Jr.,
(“DJ”) a five-year old child, were killed by gunsisoat the Made 4 Men
Barbershop (“Barbershop”) on Fourth Street betwigkanket and Shipley Streets
in Wilmington, Delaware. There were numerous otheople in the Barbershop.
Several witnesses heard gunshots and saw the shobfiene of the withesses
identified the shooter by name. Although ballisttesting identified the weapon

used, no gun was ever recovered. No DNA or fingerpvidence was recoveréd.

According to witnesses, the shooter opened the dbtre Barbershop and
shot at Evans. Evans ran to the back of the Bshiopr The shooter followed
him, stood over him, and shot him twice in his he#@® a result of five gunshot
wounds to the head, chest, abdomen, and groin,skdiad. Sometime during the

shooting, DJ had been shot in the head and diadesult of this gunshot wouAd.

At trial, the State relied heavily upon the testhm of Alfred Gaines who
testified that he, Starling, and Richard Frink werizing around on the day of the
shootings. According to Gaines, when they drov& ffa&e Barbershop, Frink saw
Evans. Gaines relayed the following facts: Framkl Starling discussed whether
Evans was “the guy,” but they did not explain whidas meant. Frink asked if

Starling was going to do anything and Starlingifiest that he would “put in some

! Senten. Dec. at State v. StarlingNo. 0104015882.
?1d. at 4-5.



work.” Gaines testified that this meant shootingfighting someone. Frink
parked the car in the block between Market StredtShipley Street outside of the
Barbershop. Starling got out and tucked a gunhmggants. Starling was wearing
all dark clothes, including a black hooded sweatshbtarling then walked in the
direction of Market Street while Frink and Gain¢aysd in the car. Fifteen to
twenty minutes later, Starling returned to the aad said to Frink, “I got him. |

got him. | think I got a little boy, toc®”

At the time of the shooting, Shaylynn Flonnory, Bsa girlfriend, was
outside the Barbershop and saw someone dressed black, holding a gun.
According to Flonnory’s statements before triak $hooter’s face was covered,
with openings for his eyes. When she testifiedriat, Flonnory stated that the
eyes of Defendant, Chauncey Starling, matched tlodstne gunman she saw
outside the Barbershop. Flonnory also testifiemt the gunman was wearing a

black hooded sweatshirt.

Gaines also testified to the following facts: érabn the evening of the
shooting, Starling called Gaines at 10:04pm, say$tgrling wanted to talk.
Gaines took a taxicab to meet Starling at the hom&icki Miller, who was
Starling’s girlfriend. Gaines testified that whée met with Starling, Starling

looked upset and mentioned shooting the young bdkien, Starling’s brother,

31d. at 6-7.



Michael, entered the room and Starling told Michdedt Starling was drunk,
stupid, and sorry for what he had done. Michatelrleelayed this statement to the

police during an interview.

In November of 2001, a grand jury indicted Staylemd his co-defendant,
Frink. Starling was charged with two counts of daurin the first degree, two
counts of possession of a firearm during the comimmsof a felony, and one count

of conspiracy in the first degree. The trials weegered.

John S. Malik, Esquire (“Trial Counsel”) represehtetarling at trial. On
October 24, 2003, a jury convicted Starling on eemlnt of the indictment. The
jury unanimously agreed on the existence of thrému®ry aggravating
circumstancesand unanimously recommended the death penaltyawember 4,
2003. Starling was sentenced to death on June€0®, for the murders of

Darnell Evans and DJ Gist (two death sentences).

In Starling’s direct appeal, the Delaware Supré&voert affirmed Starling’s
convictions, but vacated his death sentences andneed the case to the Superior

Court for resentencing. In the Superior Court on October 2, 2005, Stgrlivas

*1d. at 7-8.

> 11Del. C.§ 4209(e)(1)(i), (k), (s). The aggravating ciraiances were: (Ihe defendant was
previously convicted of another felony involvingetbise or threat of violence; (@) defendant
killed two or more people and the deaths were aabte consequence of such behavior; (3) the
victim was under the age 14 and the defendantlesaat four years older than the defendddit.

® Starling v. State882 A.2d 747, 760 (Del 2005).
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resentenced to two death sentences. The deatbnsentwere affirmed in a

second appeal to the Delaware Supreme Couirt.

In April 2007, Starling filed three motions for gtoonviction relief pursuant
to Delaware Superior Court Criminal Rule 61 aslarspresented litigant. Court-
appointed (“Rule 61 Counsel”) filed an Amended tr®ti for Postconviction
Relief on April 1, 2008. Since the 2008 filing,etlparties have submitted
numerous amended petitions and responses and thd Ras held numerous
hearings. Most recently, the Court held oral argumen March 28, 2014 to
address the claims of prosecutorial misconduct b B1 Counsel. Supplemental

briefing was completed on May 30, 2014.

Motions for postconviction relief are governed Syperior Court Criminal
Rule 61. As the moving party on a postconvictiastion, the defendant bears the
burden of proof. Rule 61 does not establish which burden of proo§t govern,
nor has Delaware case law articulated the spdmufiden. It is clear, however, that
a petitioner must establish that he has been dspo¥ a “substantial constitutional

right before he is entitled to any [postconvictioaljef.”

’ Starling v. State903 A.2d 758, 767 (Del. 2006).
8 Younger v. Stat&80 A.2d 552, 555 (Del. 1990).

1d.



|. STARLING’'S CLAIMS OF BRADY VIOLATIONS ARE
PROCEDURALLY BARRED

The Brady rule demands that the prosecution disclose extmripavidence
to the defens& Starling claims that the State failed to discl@seulpatory
evidence when the State withheld information thaalTCounsel could have used
to impeach Gaines; information that implicated &eotperson committed the
crimes; and for failing to disclose witness Vickilldr's statement. However, a
claim of aBrady violation cannot be made for the first time in @sfgonviction
proceeding. The Court finds these claims are phaedly barred under Rule

61(i)(3).

Starling’s claims that the State withheld infornoatinecessary to impeach Gaines
Is procedurally barred under 61(a)(3).

With respect to information to impeach Gaines,@airt finds this claim is
procedurally barred under Rule 61(i)(3). The rdca@flects that Starling’s claim
of aBrady violation regarding information to impeach Gainess never presented
at trial or on Starling’s direct appeal. Despites tprocedural bar, the Court

addresses this claim on the merits below.

Starling’s claim that the State withheld informatioegarding other suspects is
procedurally barred under 61(i)(3).

Starling argues that the State did not provide ewig that would tend to

establish that another person committed the crink@s.instance, before the police

19Brady v. Maryland373 U.S. 83, 87 (1963).
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investigated Starling, the police attempted to oesBruce Stewart for the
shootings and at the scene of the crifmgyo witnesses told police that Stewart
was the shooter. The State claims it had no ecmld¢mat Stewart committed the
murders. Instead, police questioned Stewart’'s edimyuts at the scene of the
crime because victim Evans and Stewart had recdmyn indicted for an
unrelated crime. Police initially theorized thatalis might have been murdered to

prevent him from testifying against Stewart.

The Court finds this claim procedurally barred endule 61(i)(3). The
record reflects that Starling’s claim oBaady violation regarding information that
other people were suspected of the crimes was nenesented at trial or on

Starling’s direct appeal.

Starling’s claim that the State withheld informatiorom Vicki Miller is
procedurally barred under Rule 61(i)(3).

Gaines told the police that following the shootingsaines, Starling,
Michael Starling, and Vicki Miller all met at Milks home. Gaines also stated
that in the presence of those people, Starling éedto shooting DJ. When the
police attempted to corroborate Starling’s statdnvath Miller in an interview,
Miller stated that Starling had never made suclo@ment and the only thing

Starling said was in reference to a news reportiathe shooting.

1 The Wilmington police even worked with the teléoisshowAmerica’s Most Wanteth
attempt to capture Stewart.



Starling argues that he was prejudiced withoutitifermation because Trial
Counsel was unable to call Miller as a witnessefate Gaines’ story that Starling
said he was sorry in front of Gaines, Michael, afiler about shooting the little
boy. Starling asserts that this was particulargjyxicial because the jury also
repeatedly heard the police say that Miller corrabed Starling’s story when the

State played Michael Starling’s interview with {halice.

Starling notes that Trial Counsel’'s motion for avnt&ial based on this
allegedly withheld information was denied and $tgrlappealed the issue to the
Delaware Supreme Couft. Starling argues, however, that this claim is ventred
because the portion of the statement being raised iIs distinct from the issue
previously addressed. Starling contends that tbartConly ruled on Miller’s
statement that she could not recall whether Stadias at her home on the night of
the shootings and did not consider Miller’s statetraout Starling merely saying

that the person should be caught.

The State counters that Trial Counsel knew of thérety of Miller's
statement and thus there was Biady violation. Miller was not an unknown

witness to Starling, but instead she was Starligglériend and was available as a

12 Starling 882 A.2d at 756.



witnesst® Trial Counsel admitted to the Court that he hadogportunity to
interview Miller before trial and thus the Statesexts that there is nBrady
violation when the Defense had equal access toeMfll Moreover, the State
argues that even if this issue was not addressékebtyial court, it is procedurally

barred because Starling did not raise it on diapgeal.

With respect to Miller's statement, the Court fintiss claim procedurally
barred under Rule 61(i)(3). The Court is satisftedt Miller's statement in
contention here is distinct from Miller's statemegareviously litigated such that
Starling’s claim is not barred under Rule 61(i)(&). However, this claim is
procedurally barred under Rule 61(i)(3) becauserdword reflects that it was
never presented at trial or on Starling’s direcpesgd. Moreover, Starling’s
argument that Trial Counsel could not call Milles @ witness is without merit.
Miller, Starling’s girlfriend, was an available wiss and Trial Counsel had the
opportunity to interview her before trial. Accandly, Starling has failed to meet
his burden of establishing prejudice, the thirdursgment of a validBrady

violation claim.

13 State v. Starlingl.D. No. 0104015882, Mem. Op. at 22, Herlihy(Del. Super. Apr. 26,
2004).

.

15 Super. Ct. Crim. R. 61(i)(4) provides a procediyai for any claim that was previously
adjudicated at trial, on appeal, in a postconwicpooceeding, or in a federal habeas corpus
proceeding.



. THE STATE DID NOT VIOLATE BRADY WITH RESPECT TO
GAINES AS A TRIAL WITNESS

The Delaware Supreme Court has held that a defemdast satisfy three
elements to establish Brady violation: (1) the evidence in contention must be
favorable to the defense, “either because it isukatory, or because it is
impeaching;” (2) the State must have suppressedh secidence either
inadvertently or willfully; and (3) prejudice mudtave resulted from the
suppression of the evidente Under the third prong, the State’s duty to disel@
only applicable where the evidence is relevant he tefendant’s quilt or

punishment’

For Brady purposes, evidence is relevant if it tends to eregmeone else
committed the crime or someone else had equal métivcommit the crimé& In
order to reverse a conviction based drady violation, the petitioner must “show
that the favorable evidence could reasonably bentéi put the whole case in such
a different light as to undermine confidence in Weedict.™® Therefore, 8rady

violation cannot serve as the basis to overturioraviction where “the untainted

16 Atkinson v. State778 A.2d 1058, 1063 (Del. 2001).
g State v. Come2007 WL 313574, at *4 (Del. Super. Feb. 2, 2007).
Id.
19 Jackson v. Stat@70 A.2d 506, 516 (Del. 200{quotingKyles v. Whitley514 U.S. 415, 455
(1995))



evidence of guilt [is] overwhelming® Moreover, as noted above, these claims are
procedurally barred unless Starling can demonst(aje‘cause for relief from the
procedural default” and (2) “prejudice from viotati of the movant's right$™ In

the absence of any such evidence, the Court coseltltht this claim is without

merit??

Any evidence that may be used to impeach a prasecutitness must be
disclosed under thBrady rule?®* The Delaware Supreme Court has held that “the
dropping of a charge against a state’s witnesdeiarly relevant to the issue of
bias” and “falls within theBrady rule.” The Delaware Supreme Court has also
noted: “Whenever the State reduces any pendingyebdrelated or not) or makes
any arrangement with any State witness, disclosise mandatory®
Starling asserts that the State failed to provideous pieces of information in
violation of theBradyrule.

First, Starling alleges the State did not revealti@al Counsel the role the

Delaware Department of Justice (“DDOJ”) played e tdischarge of Gaines’

29 Michael v. State529 A.2d 752, 757 (Del. 1987ackson 770 A.2d at 512 (holding that there

was untainted evidence of guilt where there waso@ rint analysis, handwriting and

fingerprint analysis, and the defendant’s lettengting guilt).

2L Super. Ct. Crim. R. 61(i)(3)(A)-(B).

2 Compare Hainey945 A.2d at 1167 (Del. 2008) (holding that wheeéendant failed to raise a

prosecutorial misconduct claim at trial or on diragpeal it was procedurally barred).

23 Jackson 770 A.2d at 515Michael 529 A.2d at 756 (citin@iglio v. United Statest05 U.S.

150 (1972)).

;‘ Michael 529 A.2d 752, 756 (Del. 1987) (citivdan Arsdall v. State524 A.2d 3 (Del. 1987)).
Id.
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Delaware probation. The Barbershop shootings oedusn March 9, 2001. On
April 7, 2001, Starling shot Gaines in Chester, fi3gtvania. Starling asserted
self-defense in connection with this shooting. r@aiwas found with a bag of
crack cocaine in his possession and was on probatithe time in Delaware for a
prior misdemeanor assault charge. Following tlsealiery of cocaine, Gaines’
probation officer recommended that probation beoked and Gaines be
sanctioned.

On October 17, 2001 Gaines’ violation of probatwas dismissed and his
capias was withdrawn. According to the State glvesis no deal between the State
and Gaines. The Court accepts the representabbrthe prosecutors who
emphatically disclaimed that there was any deah @Wiaines and stated firmly that
no promises had been made to Gaines in exchandmesftestimony. Gaines was
never extradited back to Delaware, but instead nwBsased from the custody of
Pennsylvania. Gaines was not required to comediaviare because of safety
concerns related to Starling’s shooting of Gaines.

Starling argues that Gaines was a biased witne$sha Trial Counsel did
not have the opportunity to fully disclose Gainbgs to the jury. According to
Starling, Gaines received a benefit for testifyagpinst Starling. Had the State
provided this information, Starling asserts, T@aunsel would have been able to

impeach Gaines, who was the State’s key witness.

11



Nevertheless, disclosure was not mandated becatedeCbunsel knew that
Gaines had been on probation at the time thatigjashot Gaines and also knew
that Gaines’ probation had been discharged. Tminsel had conducted his own
research into Gaines’ criminal and probation histoAlso, the timing of Gaines’
discharge from probation strongly suggests there mearelationship between that
and Gaines’ testimony. Specifically, the probatwas discharged in October
2001 and the trial occurred two years later, inoDet 2003. Furthermore, the
probation was for a misdemeanor assault conviamhit would have been highly
unusual for such a probation term to be extendedséweral years during the
pendency of an unrelated trial.

Most importantly, it would have been highly prejeidi to allow the jury to
consider the events related to the circumstancéseoélleged probation violation.
The cocaine found by police was discovered in Gaipessession after Gaines
was shot by Starling. Indeed, any disclosure arliSg’s trial for two other
gunshot murders would have harmed Starling’s chpése. There was no
prejudice to Starling by failing to reveal this anmation to the jury. To the
contrary, Trial Counsel properly avoided makingstlpresentation to the jury
which would have implicated Starling in another afimy. Indeed, Trial Counsel
and the State agreed not to mention the Chestatisgp which led to Gaines’

violation of probation because if the Chester singoivas mentioned at trial, then

12



Starling’s involvement in the Chester shootings ldalso have been mentioned.
Therefore, Trial Counsel not only was aware of discharge of the violation of
probation, but specifically chose as a part of [T@@unsel's strategy not to
guestion Gaines about the violation or the Chedteoting. This was sound trial

strategy.

Further, even if thi8rady claim was not procedurally barred, Starling has
failed to demonstrate prejudice that would put‘tubole case in such a different
light as to undermine confidence in the verdfét."Impeaching Gaines on bias
grounds may not have been helpful or importantSiarling’s case to demonstrate
that Gaines was acting in self-interest when heselo testify. Moreover, Trial
Counsel’'s cross-examination of Gaines required lecate balancing. Finally,
Gaines was released from probation two years béf@leoccurred, which was for
Gaines’ safety, not in exchange for his testimonyrial, which was two years

later.

Given the very serious nature of the allegation®khbje 61 Counsel and the
statements made in briefing related to allegatiohgrosecutorial misconduct
related to Gaines’ testimony, the Court scheduladadditional hearing and
granted the opportunity for supplemental briefiogtisat Rule 61 Counsel might

provide record support for the contention that BieOJ played a role in the

26 Jackson770 A.2d at 516.
13



probation discharge for Gaines, and also faileddisxzlose their role to Trial
Counsel. Despite these opportunities to supplertfentrecord for the Court’s
consideration, Rule 61 Counsel has not providedraogrd support for these very
serious allegations of prosecutorial misconducte Tourt concludes that the
DDOJ did not play any role in the discharge of @airprobation. Moreover, the
Court concludes that the prejudicial effect of @direg this information to the jury
substantially outweighed any benefit Starling mighte received by impeaching
Gaines. Finally, it would have been entirely insistent with Trial Counsel's
sound trial strategy to discuss the shooting ofn€aiby Starling in Chester,
Pennsylvania. Therefore, even assumarguendo that the claims are not

procedurally barred, there was no violatiorBo&dy.

. THERE IS NO COLORABLE CLAIM OF MISCARRIAGE OF
JUSTICE

Procedural bars for a postconviction claim areapglicable to a “colorable
claim that there was a miscarriage of justice bseanf a constitutional violation
that undermined the fundamental legality, relidgjpilintegrity or fairness of the
proceedings leading to the judgment of convictith.In Wright v. Statethe

Delaware Supreme Court applied the narrow “misaggiof justice exception” of

2" Super. Ct. Crim. R. 61(i)(5).
14



Rule 61())(5) to the defendant’s claims Bfady violations® In Wright, the
defendant was granted a new trial based on the latinei error of threeBrady
violations?® The Court determined there was a reasonable bpitipathat the
verdict might have been different and determined the cumulative impact of the
violations created doubt in the outcome of tffal.Accordingly, the case was

remanded for a new trit.

Unlike the circumstances Wright, Defendant’'s contentions fall short of
establishing colorableBrady violations when considered individually or
cumulatively. For instance, Defendant offered naence to support his claim
that the State had an agreement with Gaines tdhalige Gaines’ probation in
exchange for Gaines’ cooperation and testimonyWiight, on the other hand, the
State failed to disclose an agreement with a ssepwitness who testified on
behalf of the State in Wright's trial in exchange feduced charges and a lesser
sentencé? In Wright, the State also failed to provide the defendatt wiiminal

records for the witnest.

8 \Wright v. State91 A.3d 972, 985-86 (Del. 2014) (“[I]t is welltablished that a colorable
Brady v. Marylandviolation falls within the miscarriage of justiegception.”).
29
Id. at 983.
30|d. at 993-94.
31|d. at 994.
32 |d. at 9809.
33 q.
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In this case, there is no evidence of an agreeineinteen the State and
Gaines in exchange for testimony. Even if thers wa undisclosed agreement,
there was no prejudice because Trial Counsel knawes’ criminal and probation
history. Furthermore, Trial Counsel avoided angspntation to the jury regarding
the shooting by Defendant of Gaines, which wasitb&ent that led to violation
of Gaines’ probation. As discussed abdl/@efendant’s claims do not raise

concerns of fairness and reliability and there werBrady violations.

Defendant's defaults are not excused. Defendanhbiademonstrated that
reconsideration of the claims is warranted in theerest of justice. Nor has
Defendant presented a colorable claim of a misageriof justice because of a
constitutional violation to warrant application thife exception in Rule 61(i)(5).
The fundamental legality, reliability, integrity @nfairness of the proceedings

leading to Defendant's conviction and sentenciegsaund.

IV. STARLING'S CLAIMS OF INEFFECTIVE ASSISTANCE OF
COUNSEL

Ineffective assistance of counsel may arise duthmg trial phase and/or

during the sentencing phase. There is a two-pebigst to establish ineffective

34 See generallgection I, Ilinfra (discussing the merits of DefendarBsady claims that the
State withheld information useful to implicate dmatperson; impeach Gaines; and failing to
disclose the entirety Miller’s statements).
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assistance of couns®l. First, the movant must show, by a preponderaricheo
evidence, that counsel's representation fell belaw objective standard of
reasonablenes§. When evaluating the conduct of counsel, theréaistrong
presumption that [counsel's conduct] was professlgnreasonable¥ Mere
allegations will not suffice to prove ineffectivessstance of counsel. Instead, a
defendant must make concrete allegations of ineffe@ssistance of counsel and
substantiate therfi. Second, the movant must establish that thererémsonable
probability that, but for counsel’s errors, theule®f the proceeding would have
been different? A reasonable probability is a probability suféict to undermine
confidence in the outconf®. When a death sentence is challenged, the quéstion
“whether there is a reasonable probability thatseab the errors, theentence
[including an appellate court, to the extent itapdndently reweighs the evidence]
would have concluded that the balance of aggrayatand mitigating

circumstances did not warrant death

% Strickland v. Washingtord66 U.S. 668, 687 (1984)right v. State671 A.2d 1353, 1356
(Del. 1996).

% Strickland 466 U.S. at 687-88\right, 671 A.2d at 1356.

37 Gattis v. State697 A.2d 1174, 1178 (Del. 199 Btamer v. State585 A.2d 736, 753 (Del.
1990);Delaware v. Miller 2013 WL 4135019, at *2 (Del. Super. July 25, 2013).

% SeeYounger 580 A.2d at 556.

39 Strickland 466 U.Sat 694:Wright, 671 A.2d at 1356.

0 Strickland 466 U.S. at 694.

1 State v. Syke®014 WL 619503, at *13 (Del. Super. Jan 21, 2@qtiing Strickland 466 U.S.
at 695).
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A. Trial Counsel’s Pretrial Representation Was Effectve

Starling claims ineffective assistance related taialT Counsel's
representation during the discovery phase. Spadifi Starling argues that Trial
Counsel was ineffective with respect to Trial Caelissfailure to seek pre-trial
discovery of taxicab records and phone records fre@might of the shooting. The
State contends that Trial Counsel’s actions weleatively reasonable and that
Starling was not prejudiced by Trial Counsel’'s deal to obtain this evidence.
When counsel fails to investigate facts, the deteatron of prejudice will depend

on whether the expected evidence would have chahgenlitcome of the triaf.

After the shooting, Gaines testified that he t@okaxi from his mother’s
home to Miller's home to speak with Starling. Gaartestified that Starling said,
“God was going to forgive [Starling] for killing éhlittle boy.”® There was no
corroborating evidence that Gaines took a taxicallitler's home as Gaines had
asserted. Starling argues that Trial Counsel wefective for failing to issue a
subpoena to the taxi company for its records amthdato interview any taxi
drivers to challenge Gaines’ testimony. The Statgues that Starling cannot
demonstrate prejudice from Trial Counsel's failuge subpoena taxi records.

Particularly, the State notes that a detectiveedalhe taxi company and was told

“2Hill v. Lockhart 474 U.S. 52, 59 (1985).
43 Def. Amend. Mot. for Postconviction Relief at 29.

18



that cash customer logs are routinely destroye@r affeven to ten days.
Accordingly, Starling could not have been prejudibecause the information was

not available.

Starling has not demonstrated ineffective assistarficcounsel with respect
to the discovery of the taxicab records. Starlhas not established that Trial
Counsel’s failure to subpoena taxicab recordsldelbw an objective standard of
reasonablened$s. Because the records did not physically existw#s not
unreasonable to refrain from requesting recordsrevisich. Moreover, the

availability of this information would not have ciged the outcome of the trial.

Next, Starling argues that Trial Counsel was iretiée during the pretrial
phase because certain phone records would havaegliedxculpatory evidence.
Trial Counsel originally filed a motion to competik’s phone records, but the
motion was withdrawn by Trial Counsel. The onlyopk records that the State
produced prior to trial were Starling’s cell phameords for March 200%. Rule
61 Counsel eventually received the cell phone dcof Frink after the Court’s
ruling on Starling’s motion for postconviction disery® Starling argues that this

new information can establish that Starling ansddfank’s phone calls during

* Strickland 466 U.S. at 687-88.

*>When Trial Counsel requested all phone recordsérState’s possession or control, the State
asserted it was only obligated to produce evidéno¢ended to use at trial. The Defense argues
that in refusing to produce discoverable materiks,State also violated the Rules of Criminal
Procedure.SeeSuper. Ct. Crim. R. 16 (a)(1)(C).

¢ See State v. Starling010 WL 2861824 (Del. Super. July 20, 2010).
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the time of the shootings, which would be incomsistwith someone actively

engaged in committing murder.

The State argues that it provided Starling witrevaht telephone records
pre-trial and that the newly produced records do @stablish that Starling
answered his phone during the time of the shootirgsreover, the State asserts
that, even if the Defense could show that Stardingwered his phone, it does not

show that Starling did not commit the shootings.

With respect to the phone records, Starling hasestdblished that Trial
Counsel’'s withdrawal of the motion to compel disegvfell below an objective
standard of reasonablené&sEvidence that Starling answered his cell phong ve
shortly after the time of the shootings does ntaldsh that Starling did not also
commit the shootings and are therefore not dispesidbf whether Starling
committed the crimes. The availability of addigébphone records would not have

changed the outcome of the trial.
B. Trial Counsel’s Trial Strategy Was Effective

Counsel’'s strategic choices are presumed reasoraid “a court must

indulge a strong presumption that counsel's confddist within the wide range of

47 Strickland 466 U.S. at 687-88.
20



reasonable professional assistarie.Effective assistance of counsel may be
provided in various ways and counsel’'s obligatisnto “make the adversarial
testing process work in the particular caSe.To overcome the presumption that
counsel's actions were sound trial strategy, theigeer must establish that: (1)
the strategy, even if sound, did not in fact mdgveounsel; or (2) the strategy

could never be considered soufid.
A Change of Venue for Starling’s Trial Was Not Regli

Starling asserts that Trial Counsel was ineffectdhen he did not request a
change of venue. Starling argues that Starlingfg ¢ould not be impartial as a
result of the pre-trial publicity surrounding thase. Starling contends that the pre-
trial publicity created a reasonable likelihoodpoéjudice requiring a change in
venue. The State argues that trial counsel’'s ehoat to seek a change of venue
was reasonable because the media attention hadllddiby the time of the trial,
which was more than two years after the shootingkso, the State emphasizes
that a large pool of jurors were interviewed anegspned. The State contends that

Starling was not prejudiced by the publicity.

8 Strickland 466 U.S. at 689.
9 1d. at 690.
0 Thomas v. Varne#28 F.3d 491, 499 (3d Cir. 2005).
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Criminal defendants are guaranteed a trial by grantral jury by the Sixth
Amendment of the United States Constitution andicketl, Section 7 of the
Delaware Constitutiof. A change of venue may be provided when a criminal
defendant shows there is a reasonable likelihoodpm&udice against the
defendant? In Delaware, a motion for change of venue wilhgally not be
granted unless the evidence of prejudice agairestddfendant is so substantial
“that the defendant cannot obtain a fair and imaktial” in the county where he
has been chargéd. Routine publicity does not warrant a change inue&' and
defendant must show publicity that is “highly inflenatory or sensational” or that

actually caused prejudicg.

With respect to the challenge to venue, Starling Imat established
ineffective assistance of counsel. Starling has sihmwn that Trial Counsel’s
failure to request a change of venue fell below abjective standard of
reasonableness or that Starling was prejudiceduseaaf this alleged failure. Two
hundred jurors were summoned and interviewed, aatynvere eliminated due to
personal or media contacts with the case. Staslijgy was properly polled and

Starling’svoir dire process screened the jury pool for pre-existirgjuglice.

°l U.S. Const. amend. VI; Del. Const. art. I, § 7.

2 gyper. Ct. Crim. R. 21(a).

>3 |d.; see alsBtate v. Cogkd10 A.2d 279, 283 (Del. Super. 2006).
> Cook 910 A.2d at 283.

> 1d.

w
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Trial Counsel was effective in not objecting torilory’s in-court identification of
Starling when Trial Counsel had the opportunitctoss-examine Flonnory on
that issue

Starling argues that Flonnory’s in-court idewtfion of Starling as the
shooter was impermissibly suggestive because taseno doubt that Flonnory
understood that Starling was the defendant. S8tarésserts that when Trial
Counsel failed to suppress or object to the idieation at trial, Trial Counsel was
ineffective because there was ample opportunityTfial Counsel to object prior
to when Flonnory made the identification and theas no reasonable trial strategy
for Trial Counsel’s failure to object. Flonnorycdaot mentioned the shooter’s
eyes prior to trial and Trial Counsel expressed lieadid not object out of surprise
of the testimony and he simply did not think tosio®

The State argues that although Trial Counsel wagrised by Flonnory’s
identification, Trial Counsel had the opportunity ¢ross-examine Flonnory in
order to mitigate any damage and elicit other weagas in the identificatiof.
The State asserts that it was sound trial strategylrial Counsel address the
identification with Flonnory during cross-examimmati According to Starling,

cross-examination of Flonnory was not a substitatethe identification that had

*6 Malik 1/9/13 Tr. At 109:5-8 (testifying that it waa “legitimate point” but “I didn’t think of it

at the time. And | suppose | could have renewatldpplication, but I didn’t think of it at the
time.”).

" For instance, Flonnory admitted: she had not raetl the shooter’s eyes to the police after
the shootings, she could not articulate any undjsinctions in the shooter’s eyes that prompted
her identification, she only saw the shooter fmosels, and she never identified Starling in other
lineups.
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already been made, especially where Flonnory was tnly witness

identification®®

Starling has not demonstrated ineffective assistaimc Trial Counsel’s
response at trial to Flonnory’s in-court identifiom of Starling as the shooter.
Even though Trial Counsel concedes that he didobgtct to the identification
merely out of surprise rather than strategy, Stgrhas not established that Trial
Counsel’s representation fell below an objectivandard of reasonablenéss.
Trial Counsel cross-examined Flonnory regarding ibdentification and elicited
information which could have placed doubt onto tredibility of Flonnory’'s
identification. Furthermore, Starling has not destoated prejudice sufficient to
undermine the outcome of his trf4lLIf Trial Counsel objected to the identification
or moved to suppress it, there remains a reasofikblédood that the Trial Court
would have admitted the identification and thatri#tg still would have been

found guilty considering other evidence of Starknguilt.

Counsel’s trial strategy with respect to withes€éfford Henry and Lawrence
Moore was effective,

Starling contends that Trial Counsel failed toehian investigator to

interview two witnesses, Clifford Henry and Lawrendoore, and that Trial

*8 See United States v. Emanyd& F.3d 1123, 1132 (1995) (concluding that tHemt#ant was
prejudiced by an unreliable in-court identificatiwhere identity was the critical issue and no
physical evidence linked the defendant to the cyime

>9 Strickland 466 U.S. at 687-88.

%01d. at 694.
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Counsel failed to utilize information received frothe State regarding these
witnesses. First, Trial Counsel did not call @it Henry, the barber who cut
Evan’s hair on the night of the shootings, to festt trial. Starling argues that
Henry would have testified that police claimed BruStewart was the shooter
when they arrived at the scene of the crimes, thadryone present in the
Barbershop looked toward the sound of the firstsgoh to contradict Flonnory’s
testimony that she looked into the shooter’s eylesnhe entered the Barbershop,
and that the shooter was a man of large staturenvaisdover five feet and eleven

inches tall, significantly taller than Starling.

Second, Starling argues that Trial Counsel faitedelicit excuplatory
evidence from Lawrence Moore, the Barbershop owmeo testified that he
watched the entire crime and chased after the shadter the shooter fled the
Barbershop. Although Trial Counsel cross-examiktemre, Starling alleges that
Trial Counsel did not elicit all relevant informai because Moore would have
testified that the police suspected Bruce Stewfatthe crime and that the shooter
was significantly taller than Starling. Starlinig@alleges that Moore would have
testified that he saw pictures of suspects to timotings in the newspaper and

none of them resembled the shooter he saw on drereyof the crimes.

In response, the State contends that Starlingfdilesl to clearly establish

any prejudice which may have resulted from Triau@xel's alleged errors. The
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State notes that there were a number of witnedsgmlawho testified to varying
heights of the shooter and more testimony on theeisvould not have changed the

outcome of the tridf

Counsel was not ineffective in his refusal to d¢adinry at trial and in his
cross-examination of Moore at trial. Starling hast demonstrated that Trial
Counsel’s failure to call Henry as a witness ocielnore detailed testimony from
Moore establishes that Trial Counsel's representafiell below a level of
objective reasonableness. There is no requirettiet Trial Counsel elicit all

possible evidence at trial.

Furthermore, Starling has not demonstrated acttggligice. Starling has
failed to establish how Henry and Moore’s testimomguld have altered the
outcome of Starling’s trial. There has been nowshg that Henry's testimony
would have convinced the jury that Flonnory's tesmy was falsified.
Additionally, the jury heard various pieces of tesiny on the height and stature
of the shooter. Accordingly, Starling has failem @stablish how Henry and
Moore’s testimony would have altered the jury’sgamtion of the shooter’s body

type in a way that would have produced a diffeteat outcome.

®1 For instance, one witness, a barber, testifietittieashooter was 5’8" or 5'9”. The owner of
the Barbershop testified that the shooter was 5'X2h cross-examination, Moore testified that
he told an investigator that the suspect was ajpmately 6’1" or 6'2”. Gist Sr. testified that the
shooter was 5'11” or 6”. Flonnery testified thia¢ tshooter was 5’7" to 5’9" tall. St. Ans.
Amend. Mot. for Postconviction Relief.
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Trial Counsel’s introduction of the recorded Mich&tarling statement did not
rise to the level of ineffective assistance of seiin

One month after the shootings, the Wilmington gmlinterviewed Michael
Starling, Starling’s half brother. One detectivématted that the interviewing
detectives threatened Michael with imprisonment &addely told Michael that
Starling had confessed to the shootiffysTwo hours into the interrogation,
Michael stated that Starling said that Starling Swsorry about the little boy.”
Trial Counsel introduced the recorded interrogatantrial. The recording
included Michael’s statement identifying Starlirgjthe shooter and the detectives’

statements.

Starling asserts that Trial Counsel failed to se&klusion of the taped
interview of Michael where it was overly prejudiciand unreliable because a
licensed audio engineer testified at trial thatéhsere “continuity problems” with
the tape because there were seven “stop/start’te\diring the course of the
recording. Starling also asserts that Michaebseshent was involuntary, coerced,

and Trial Counsel should have objected to its duntion®®

%2 Detective Mullins admitted this at the Novembet2@videntiary hearing.

®3 Starling notes the following: Michael was surpddey a “hallway full of police” at his work
who then forced him to go with them to the politatisn; Michael was never given h4iranda
rights; he was interrogated for two hours aftessteged that he was not at Miller's house on the
night of the shootings; the police told Michael wita say, and when he did not say it, they
threatened to charge him with double murder; duthng interrogation, the police yelled and
banged on the table and Michael cried and beggepeak to his mother.
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The State responds that Trial Counsel’s failurelect to the introduction
of the interview was objectively reasonable andli@tahas failed to establish that
the outcome of the trial would have been diffetead Trial Counsel objected. The
State also argues that this claim is meritlessideniag Trial Counsel admitted the
tape into evidence himself to demonstrate that kktks statement was coerced

and that the tape was unreliable.

Starling has failed to establish ineffective assise of counsel in Trial
Counsel’s use of the Michael Starling interviewegapStarling cannot argue that
Trial Counsel was ineffective for failing to objeict the introduction of the tape
when Trial Counsel introduced the tape himselfialTCounsel's representation
was not objectively unreasonable because Michéegbed interview permitted the
jury to consider the credibility of Michael's cosfon, thus providing potentially

exculpatory evidence for Starling.

C. Starling’s Ineffective Assistance of Counsel Claimat Sentencing Phase

Trial Counsel’s presentation of mitigating evideneas effective.

Starling claims that Trial Counsel was ineffectiee failing to obtain and
present mitigating evidence at sentencing. In stigating the availability of

mitigating evidence to be presented at sentenclatgnse counsel is required to
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“conduct a thorough investigation of the defendartackground® However,
“there is no duty for defense counsel to pursueliads of investigation about
potentially mitigating evidencé™ Instead, counsel has the liberty to choose which
mitigating factors will persuade the jury to notpiose deatf® Competency does
not require an attorney to present every witnes® \wln present mitigating

evidence’

Starling argues that Trial Counsel was ineffectorefailing to interview and
obtain testimony from Starling’s biological fatheecause meeting his biological
father had a profound impact on Starling’s life avas a contributor to Starling’s
delinquency. Starling also claims that Trial Calnsas ineffective for failing to
have Starling psychologically tested and failingolatain testimony from those
who treated or evaluated him, which could have @rpd evidence of Starling’s
possible antisocial personality disorder. Morepvetarling argues that Trial
Counsel should have obtained Starling’s school rdszowhich would have
established Starling’s history of mental defici@sci In response, the State asserts
that Trial Counsel was not required to presentnatigating factors and Trial
Counsel provided sufficient mitigating evidenceartieularly, the State notes that

Trial Counsel provided evidence that Starling’sldiical father was absent for

® Wiggins v. Smith539 U.S. 510, 522 (2003) (quoting ABA Guidelines)
Zz Flamer v. State585 A.2d 736, 757 (Del. 1990).

Id.
®"1d.
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most of his life and that Starling suffered fromntad limitations due to fetal

alcohol spectrum disorder and mixed learning diewd

The Court finds that Trial Counsel’s representatibeh not fall below an
objective level of reasonableness. Trial CounsaVided mitigating factors which
included Starling’s background, family, and merm@dnitive deficits. Objectively
reasonable representation did not require TrialSelto call every possible
witness to establish mitigating evidence. Morepesen if additional witnesses
were called to testify, there remains a significkikelihood that the jury would
have recommended death, especially where the pohalready heard very similar
mitigating evidence. The State also notes theovwalg: (1) Trial Counsel
presented mitigating evidence on Starling’s behatf urged the jury to consider it
in sentencing; (2) the State mentioned Starlingisgating factors in its closing
argument when it requested the jury sentence &gatb death despite the those

mitigating factors; and (3) Starling presented kwcation to the jury.

Trial Counsel acted properly in refraining to obj¢o mitigation, burden of proof,
and reasonable doubt jury instructions during seoteg

Starling asserts that the Court erred in providahgar and correct jury
instructions at sentencing and Trial Counsel waffetive for failing to object to
the instructions. In response, the State contémalsthe jury instructions were

consistent with state and federal law and, theeefdrwas not ineffective when
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trial counsel did not object. If a trial judge’sry instructions are “reasonably
informative and not misleading by common standarfdgerbal communication”

they are not a basis for rever&il.

Starling argues that the Court erred in its ingtams in describing the
definition, weight, and standard of proof of thetigating factors. In its
instruction, the Court stated that, “[a] ‘mitigagincircumstance’ is any factor
relating to the crime or to the offender which tenid make the defendant’s
conduct less serious or the imposition of a penaftydeath inappropriate”
Starling claims that this definition of mitigatiomas improper because its effect
was to undermine any factor that does not makieagpropriate” to impose death.
Starling argues that mitigation should encompassewaldence relating to the
defendant’s character or background that might tengbrovide a basis for a
sentence other than death. Furthermore, Startnteads that the phrase “relating
to the crime or to the offender” implies that théigation must only be related to

the offense; however, other aspects of a defernglaatkground can be considered.
In the mitigation instruction, the Court also sththat,

In  weighing the aggravating and mitigating
circumstances, it is not a question of mere numbérs
each, but rather, the relative weight of each aspaved

% Mills v. State 732 A.2d 845, 849 (Del. 1999).
% Senten. Hrg. Transc. 1-2 (Nov. 4, 2003).
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to the others . . . [Y]ou do not have to unanimpagjree
that a particular mitigating [factor] has been bbthed

in order for you to individually consider such a
mitigating circumstancé’.

Starling argues that this instruction was impropecause the assessment should
not have been “the relative weight of each” mitiggitcircumstance as compared

to the aggravating circumstances. Instead, Stpdsserts that there should be a
balancing of the totality of all the mitigating cumstances against the totality of

all the aggravating circumstances and Trial Cousmdallure to object to these

instructions was ineffective.

The State responds that the mitigation instrustigre consistent with state
law, and therefore Starling was not prejudiced lgnt nor was Trial Counsel
ineffective for failing to object. The Court find&arling’s claims of ineffective
assistance of counsel with respect to the juryuetibn about mitigating evidence
to be without merit. Starling has failed to essblineffective assistance of
counsel where the instructions properly reflectetaldare law and were otherwise

informative and not misleading.

Next, Starling argues that the Court erred inntruction to the jury on the
standard of proof when considering its sentencegjsion. Although the jury was

instructed to determine whether the aggravatinguanstances outweighed the

0 Senten. Hrg. Transc. 110 (Nov. 4, 2003).
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mitigating by a preponderance of the evidence @oatance with Delaware la(y,
Starling arues that the Delaware Code violateslifggs Sixth, Eighth, and
Fourteenth Amendment rights. Starling contends thlecause the sentencing
process is inherently fact-finding, it should bdjsat to a beyond a reasonable
doubt standard and Trial Counsel was ineffective feoling to object to this

standard.

Starling’s claim regarding the standard of proafryj instruction is
procedurally barred and without merit. First, tbigim is barred because Starling
challenged it on direct appeal and the Delawareae3n@ Court has ruled on this
claim, finding that Delaware’s dual step capitahteacing procedure is proper
under the Sixth Amendmefft. Second, this claim is without merit. The jury

instructions were in accord with Delaware law ahéyefore, proper.

Finally, Starling argues that the Court’s definitiof “reasonable doubt” as
defined in the jury instruction was in violation $farling’s due process rights and
that Trial Counsel was ineffective when he failedobject to such instructions.
Particularly, Starling contends that the instrutsidailed to inform the jury that
reasonable doubt can arise from both evidence muexteand any absence of

evidence. The State asserts that the Court waqgoired to give instructions in a

"1 11Del. C.§ 4209(c)(3)(2).
2 SeeSuper. Ct. Crim. R. 61(i)(4kee alstarling 882 A.2d at 756-57.
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particular format and, therefore, there was norerrohe State also argues that
Starling has not argued, nor demonstrated that las wrejudiced by the

instruction.

It is well-established Delaware law that the bardéproof instructions need
not be in a particular format as long as the imtsibns convey the accurate burden.
The Delaware Supreme Court has held that the “drfg@ates Constitution does
not require that any particular form of words bedisn advising the jury of the
government’'s burden of proof so long as the constructs the jury on the
necessity that the defendant’s guilt be proved bdya reasonable doubt” As
long as the jury instructions convey the concepteasonable doubt, they are not
flawed’* Accordingly, it was not objectively unreasonabte frial Counsel to

concede to such instructions during Starling’d.tria
V. STARLING’'S CONSTITUTIONAL CLAIMS

Starling’s claims of denial of his right to attehts own sentencing hearing is
procedurally barred under Rule 61(i)(3).

Starling argues that his United States and Delaveanstitutional rights
were violated when Starling was allegedly deniedogportunity to attend his
sentencing hearing. Starling requested a contoeidoecause the hearing was

scheduled during Ramadan, and Starling did nonhaitteStarling is a practicing

3 Mills v. State 732 A.2d at 850.
"4 Holland v. United State848 U.S. 121, 140 (1954).
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Muslim and was observing Ramadan during sentenamty Starling claims that
attending the hearing would have breached hisioelgyobligations. Instead of
attending the hearing, he viewed it via video frartock-up area so that he could

pray at designated times.

The United States Supreme Court has held thatna@ral defendant’s right
to be present at all “critical stages of the trim”fundamental®> Delaware also
recognizes a defendant’s right to be present @tand sentencing; however, this
right can be waived in two instanc@sFirst, the right to presence is waived when
the defendant is voluntarily absent after the thias commenced.Second, the
right to be present is waived when, after beingnedrof his disruptive conduct

that he will be removed, the defendant’s disruptivaduct persists,

Starling argues that the two instances of waivemgeed under Delaware
Superior Court Criminal Rule 43 are not applicatdeStarling. First, Starling
contends that he was not voluntarily absent, btiterahe was compelled to be

absent because of his religious obligations. SacStarling was not removed due

> Rushen v. Spajd64 U.S. 114, 117 (1983).

% Super. Ct. Crim. R. 43.

" Super. Ct. Crim. R. 43(b)(1). It does not appibat there is case law which addresses
whether a religious conflict constitutes voluntabsence See, e.gWalls v. State850 A.2d

287 (Del. 2004) (defendant was voluntarily abseinémvhe disappeared mid-trial without
explanation)see alsolr'homas v. Stat004 WL 300444 (Del. Super. Ct. Feb. 9, 2004)
(defendant was voluntarily absent when he refusdzbtpresent unless the judge overruled his
order limiting the number of witnesses).

8 Super. Ct. Crim. R. 43 (b)(2).
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to disruptive behavior. Moreover, Starling claitieat Starling was severely
prejudiced because of his absence and notes thafdhrt explained to Starling
that “there is a risk that [his] absence from mostthis proceeding may be
harmful.”® Therefore, Starling claims that Trial Counsel wisffective because

he did not move for a continuance of the hearirtg.da

The State argues that procedurally defaulted thessclaim unless Starling
can demonstrate cause for his default and acteglgice because Starling failed
to raise this claim on direct app&al.The State notes that Trial Counsel was not
ineffective in proceeding with the scheduled secitem hearing because Starling
himself failed to raise this concern to Trial Coelngntil two days before Ramadan
began. The Court gave Starling the option of diten the penalty hearing,
absenting from the hearing completely, or stayimghe holding area next to the
courtroom with audio and video feed and contachwiis counsel before cross-
examination of all State witnesses. The Courtrimid Starling of the potential
negative impact in not attending his own hearing, iie chose to only attend the
State’s closing argument and his allocution. Meezpthe State notes that the
Court explained that Starling had a constitutiomnght not to attend and during
Starling’s allocution, Starling explained that heswvnot in attendance due to

religious obligations.

® Def. Amend. Mot. for Postconviction Relief at 84.
80 SeeSuper. Ct. Crim. R. 61(i)(3), (5).
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Starling’s claim that he was improperly deniedogportunity to attend his
sentencing hearing is procedurally barred undee RBdki)(3). Starling failed to
present this claim on his direct appeal and thus barred unless Starling can
demonstrate: (1) “cause for relief from the pragadldefault” and (2) “prejudice
from violation of the movant's right§” Starling has failed to demonstrate both
cause and prejudice. Starling was able to mitigatg alleged prejudice by
viewing the hearing from another room, consultinghirial Counsel about State
witnesses, and explaining that he was not presecause of religious reasons

during his allocution.

Starling’s claims of prosecutorial misconduct amegedurally barred under Rule
61(3i)(3).

Starling argues that the prosecution engaged inows instances of
misconduct which prejudiced the trial and violag&tdrling’s right to due process,
a fair trial, and a reliable sentencing hearingec&uise of seriousness of sentencing
in a capital case, the prosecutor has a heighteludgl In capital cases, a
prosecutor has a “duty to refrain from conduct giesd to inflame the sentencing

jury’s passions and prejudice¥.”

First, Starling asserts that the prosecution emgjaganisconduct when it

produced Flonnory’s in-court identification on thay of trial where no notice was

81 Super. Ct. Crim. R. 61(i)(3)(A)-(B).
82 Lesko v. Lehmar925 F.2d 1527, 1541 (3d Cir. 1991).
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given to Trial Counsel. Second, according to 8tgylthe State allegedly refused
to provide discovery, which Starling alleges sholié/e included the cell phone
and taxicab records. Third, Starling contends thatState improperly relied on
evidence not in evidence throughout its closingurkh, Starling argues that the
State asserts that it elicited Gaines’ testimormgabse Gaines was upset about the
death of the child; however, Starling argues that $tate knew Gaines was lying
and was actually motivated by an unrelated evemthitch Starling shot Gaines in
self-defense. Fifth, Starling contends that thdewstanding was that Gaines was
only to testify that Starling, Frink, and he werethe car together on the night of
the crimes; therefore, the State either failed isrldse additional facts to the

Defense or the State elicited Gaines’ story forfitst time at trial.

The State argues that the Starling’s claims oggcatorial misconduct are
procedurally barred because they were not raisetightor on direct appedf.
Moreover, the State contends that the claims ofgmuatorial misconduct lack
merit. The State, in response to the Defense’'snaegt that the State failed to
provide discovery, urges that there was no miscondonsidering that Trial
Counsel did not request the telephone records B rhotion to compel.

Additionally, the State asserts that the Defensd &a opportunity to cross-

8 SeeSuper. Ct. Crim. R. 61(i)(1xee alsdSuper. Ct. Crim. R. 61(i)(3).
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examine Gaines and did so thoroughly so as totedicy deficiencies in his

testimony.

Starling’s claims of prosecutorial misconduct precedurally barred under
Rule 61(i)(3) because the claims were never predeat trial or on direct appeal.
Therefore, these claims are procedurally defaultddss Starling can demonstrate:
(1) “cause for relief from the procedural defawdtid (2) “prejudice from violation
of the movant's rights® In the absence of any such evidence, the Courledes
that Starling’s prosecutorial misconduct claims aithout merit®® Starling has
not demonstrated cause or prejudice resulting ftbm alleged prosecutorial

violations.

VI. STARLING’S CHALLENGE TO THE DEATH SENTENCE UNDE R
THE EIGHTH AND FOURTEENTH AMENDMENTS

Starling claims that that his death sentencesatgadhis constitutional rights
under the Eighth and Fourteenth Amendments bec®edaware’s statutory
aggravating factors fail to narrow the class ofspas eligible for the death
penalty. Starling also argues that Delaware’shdpanhalty statute enumerates too
many aggravating factors that the statue does aobw the pool of offenders

eligible for the death penalfy. This argument is without merit. The Delaware

8 Super. Ct. Crim. R. 61(i)(3)(A)-(B).

8 See e.g. Hainey v. Sta@t5 A.2d 1167 (Del. 2008) (holding that whereehefant failed to
raise a prosecutorial misconduct claim at triabodirect appeal it was procedurally barred).
8 11Del. C.§ 4209(e)(a)-(v).
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Supreme Court has previously reviewed similar ctaiamd has held Title 11,

Section 4209 of the Delaware Code constituti§hal.

VIl. STARLING’'S CLAIMS REGARDING CUMULATIVE EFFECT OF
ERRORS

Where one error, standing alone, does not memsisbfor reversing a
conviction, cumulative error mdj. However, harmless errors, even when
cumulative, remain harmless when there is no agegudice® Finally, Starling
argues that even if one individual claim does netitmelief, the cumulative effect
of the errors merit relief under Rule 61. The &tedsponds by arguing that
Starling has failed to allege harmless error ouaabrejudice, and thus reversal is

unwarranted.

With respect to Starling’s claim of cumulative atrthe Court finds this
claim without merit. The Court is not convinceatlstarling has been denied any
of his constitutional rights so as to warrant reaérof his convictions or his

sentences.

87 State v. Coher04 A.2d 846, 850 (Del. 1992);

8 See Wright v. Stat 405 A.2d 685, 690 (Del. 1979).

8 Fahy v. Horn 516 F.3d 169, 205 (3d Cir. 200®)precht v. Horn 485 F.3d 103, 139 (3d Cir.
2007).
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NOW, THEREFORE, this 5" day of September, 2014, the Defendant’s

Motion for Postconviction Relief is hereby DENIED.

IT IS SO ORDERED.

Andrea L. Rocanelli

The Honorable Andrea L. Rocanelli
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