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BeforeSTRINE, Chief JusticeHOLLAND andRIDGELY, Justices.
ORDER

This 14th day of July 2014, upon considerationh& appellant’'s opening
brief and the appellee’s motion to affirm, it apgset the Court that:

(1) The petitioner below-appellant, Amy R. Price (thdother”), filed
this pro se appeal from the Family Court’'s February 14, 201deordenying her
petition to modify custody with respect to the pet minor children (“the
children”), Beverly Pricgé (born in June 2003) and Brian Price (born in Oetob
2007). The respondent below-appellee, L. Brad &sukthe “Father”), filed gro

se motion to affirm the judgment below on the grouhdttit is manifest on the

! The Court previously assigned pseudonyms to thiéepainder Supreme Court Rule 7(d).
2 We also hereby assign pseudonyms to the parti@srmhildren.



face of the Mother’s opening brief that her appegalithout meritt We agree and
affirm.

(2) On January 18, 2011 the Mother filed a petitionrdtocate and a
petition to modify custody. The Father filed aipeh to modify custody on
January 28, 2011. After a consolidated hearingherparties’ petitions to modify
custody and the Mother’s motion for relocation, Baanily Court entered an order,
dated June 13, 2011, ruling that the parties waaldtinue to share joint legal
custody over the children and granting the Fathiengry residential custody due
to the Mother’s relocation to Virginia. The FamiGourt found it to be in the
children’s best interest to remain together andle@ve Beverly’'s schooling
unchanged. Thus, the Father was awarded primaigemtial custody of the
children during the school year and the Mother grasmted residential custody for
all but two weeks of the children’s summer vacatiomm school and granted
visitation during the children’s spring break, vanbreak, and on weekends.

(3) On December 3, 2012, the Mother filed a petitiomiadify custody.
Because the Mother’s petition was filed within tyears of the Family Court’s
June 13, 2011 Order, which was entered after ehkdring, the Mother’s petition
was governed by 1Bel. C. § 729(c)(1), which would only allow modificatiorf o

the order if the Family Court determined that eaifog the order would endanger

3 Supr. Ct. R. 25(a).



the children’s physical health or significantly ieaptheir emotional development.
At the beginning of the February 28, 2013 hearimgher petition, the Mother
admitted that she did not have sufficient evidetocgatisfy the requirements of 13
Del. C. § 729(c)(1). But, the parties agreed to certaidifications to the June 13,
2011 order — including that the Mother would hastation with the children for
three weekends every month and that the partietdvehare residential placement
for the summer, rotating on a week by week basig/kich were memorialized in
an order dated February 28, 2013. .

(4) On June 14, 2013, the Mother filed another petitton modify
custody: The Mother sought shared residential placemerthefchildren on a
week on, week off basis. The Family Court helcearmng on November 22, 2013
and heard testimony from the Mother, the Father ntlaternal grandfather, and an
employee of the Elkton Housing Authority. At theahning, the Mother testified
that because the children were not allowed to ntowirginia with her in 2011,
she moved back to the area as soon as she cotlthe Aime of the hearing, the
Mother lived in a townhome in Elkton, Maryland ogied by the Elkton Housing
Authority. On February 14, 2014, the Family Cossgued an order denying the
Mother’s petition and providing that the Mother ahé Father would continue to

exercise joint legal custody, the Father would hpumary residential placement

* Because that petition was filed two years and dmeafter the June 13, 2011 order — the last
order entered after a full hearing — this petitwas not governed by 13el. C. § 729(c)(1).
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of the children, and the Mother’s visitation witretchildren would continue as set
forth in the Family Court’'s February 28, 2013 order

(5) In reaching this decision, the Family Court fouhdttall of the factors
under 13Del. C. § 722 were neutral, except for the fourth factfijhe child’s
adjustment to his or her home, school and commtiniffhe Court concluded this
factor weighed against the Mother’s petition beeatine children would have to
change schools or share a bedroom with anothemeoMother’s children when
they were with the Mother. This was because thdoBl Housing Authority
witness testified that the Mother was not eligibbemaintain her four-bedroom
townhome in Elkton unless she had primary residéptacement of the children,
which in turn would mean that the children wouldvéaao leave their current
school and enroll in Elkton schools. If the Motllet not have primary residential
placement of the children and instead shared nesadglacement with the Father
as she was requesting, then the Elkton Housing dkitghwould require her to
move into a two-bedroom apartment and Beverly andnByvould have to share a
bedroom with her other child during the weeks thesided with the Mother. The
Family Court found that it was in the best intesest the children for them to
remain in their current schools and that it woutd bbe in the best interests of the

children to share a bedroom with the Mother’s ottteld every other week. Thus,

®>13Del. C. § 722(a)(4).



the Family Court concluded that maintaining therent arrangement was in the
best interests of the children.

(6) On appeal, the Mother appears to argue that: @)Fdmily Court
disregarded her expressed intention of moving taW&re and erred in concluding
that her three children would have to occupy ordrdiem every other week if she
and the Father split residential custody; and (& Court should reconsider her
petition to modify custody because, as of June 2814, she occupies a three
bedroom townhome in the children’s school district.

(7) This Court’s review of a Family Court decision ngdés a review of
both the law and the factsConclusions of law are reviewett novo.” Factual
findings will not be disturbed on appeal unless/thee clearly erroneolds.

(8) Under Delaware law, the Family Court is requiredi&dermine legal
custody and residential arrangements for a childaeoordance with the best

interests of the child. The February 14, 2014 order reflects that theilya@ourt

® Mundy v. Devon, 906 A.2d 750, 752 (Del. 2006).
7

Id.
®1d.

®13Del. C. § 722. An application for modification of a cudyoor primary residence order filed
more than two years after a prior order that wasred after a hearing on the merits is governed
by 13D€l. C. 8§ 729(c)(2). Under Section 729(c)(2), the Farfiiburt considers the best interests
of the child under Section 722, as well as whetherchild is likely to suffer harm if the prior
order is modified and the compliance of the parentis prior court orders. Although the Family
Court did not explicitly address whether all of tBection 729(c)(2) factors favored granting of
Mother’s petition, it determined that granting Metis petition was not in the best interests of
the children under Section 722.



carefully reviewed all of the factors set forthlia Del. C. § 722. That order also
reflects that the Family Court was aware of the Mot intention to look for new
housing in Delaware. There is no indication in dkailable record that the Mother
had housing with a sufficient number of bedroomghim children’s school district
at the time of the November 22, 2013 hearing orRBbruary 14, 2014 ordér.
Although the Mother has represented to this Cohat tshe obtained a new
residence — which has three bedrooms and is lddatder children’s school
district — as of June 30, 2014, this evidence wasamailable to the Family Court
in the first instance, is outside of the recordappeal, and cannot properly be
considered by this Coutt.

(9) Cases of this kind are typically difficult, as rgomzed by the Family

Court which found that both the Mother and the Eatire appropriate and loving

19 The Mother had the burden of supplying a transaighe November 22, 2013 hearing, Supr.
Ct. R. 9(e)(ii); Supr. Ct. R. 14(e)riochev. Sate, 525 A.2d 151, 154 (Del. 1987), but she chose
not to obtain one after the Family Court denied etion to waive the transcript fee. A civil
litigant does not have an absolute right to obtagopy of a transcript at State expenbtahan

v. Mahan, 2007 WL 1850905, at *1 (Del. June 28, 2007). reaa appellant who is permitted to
proceedn forma pauperis on appeal is required to make his or her own firdrarrangements
to obtain the necessary transcripts. In the aleseha@ transcript of the November 22, 2013
hearing, this Court lacks an adequate basis fauatrag Mother’s claim that the Family Court
erred in concluding that her three children wouddénto occupy one bedroom every other week
if she and Father split residential custody. Femtore, Mother has not indicated that any
evidence was presented at the November 22, 2018ngethat would contradict the Family
Court’s factual finding.

1 Delaware Elec. Coop., Inc. v. Duphily, 703 A.2d 1202, 1206 (Del. 1997) (stating “[i]t as
basic tenet of appellate practice that an appetiatet reviews only matters considered in the
first instance by a trial court” and striking maads from appendix that were outside of record on
appeal) see also Zappa v. Logan, 2013 WL 4538215, at *1 (Del. Aug. 23, 2013) (iimgl
appellant’s explanation for missing hearing anddence to refute allegations of abuse were
outside record and would not be considered on dppea
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caregivers. Although we empathize with the Motberbntinued efforts to be
closer to her children and more involved in thewe$, the Mother has not
identified any error on the part of the Family Gahiat would justify reversal. Itis
apparent from the Family Court’s thoughtful opiniand order that the Family
Court carefully reviewed the evidence that was keefip made factual findings that
are supported by the record, and applied the dolegal standard in making the
difficult decision to deny the Mother’s petition toodify the custody order. As a
result, we must defer to its decisiénlt is therefore manifest from the opening
brief that this appeal is without merit and shdogddismissed.

NOW, THEREFORE, IT IS ORDERED that the motion tdiraf is
GRANTED and the judgment of the Family Court is ARMED.

BY THE COURT:
/sl Leo E. Srine, Jr.
Chief Justice

2 See, eg., Clark v. Clark, 47 A.3d 513, 517-51 (Del. 2012) (deferring to framily Court’s
factual finding that a custody arrangement waséliest interests of the children).
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