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BeforeHOLLAND, JACOBS andRIDGELY, Justices.
ORDER

This 18" day of April 2014, upon careful consideration bé tappellant’s
brief pursuant to Supreme Court Rule 26(c) (“Rus¢c?’), his attorney’s motion
to withdraw, and the State’s response, it app@atfset Court that:

(1) After a two-day trial in July 2013, a Super@ourt jury convicted the
appellant, Gerald Masarone, of Driving Under th8uknce (“DUI"). It was
Masarone’s seventh DUI offense. After a presemencestigation, the Superior
Court sentenced Masarone on September 12, 201f#ffeten years at Level V
suspended after seven years and successful coomptetithe Greentree Program
for six months at Level IV work release followed byo years of Level Il

probation. This is Masarone’s direct appeal.



(2) Masarone’s appellate counsel, (hereinafter tSel’), has filed a
Rule 26(c) brief and motion to withdraw assertit@ttthere are no arguably
appealable issués.Masarone has responded to his Counsel’s pregentaith a
written submission that raises one issue for thar@®oconsideration. The State
has responded to the position taken by Counsel élsas the issue raised by
Masarone and has moved to affirm the Superior Goudgment.

(3) The record reflects that on January 22, 20b8ice officers in the
vicinity of the Indian River Inlet Bridge receivexd general broadcast of a silver
pick up truck swerving in and out of the southbousge of Route 1. Corporal
John Jenney of the Dewey Beach Police and Troopedshy Coleman of the
Delaware State Police located the truck, a FordjE&3t, south of the Indian River
Inlet Bridge where the truck had stopped. Trogjmshua Rowley of the Delaware
State Police and Lieutenant Richard Haden of ththdsy Beach Police also
responded to the scene.

(4) Corporal Jenney found the operator of the triMd&sarone, slumped
over the steering wheel, passed out, with the tatitlkin drive and his foot resting
on the brake. Corporal Jenney, with the assistafcEooper Coleman, roused

Masarone with some difficulty and coaxed him outtleé truck. When Trooper

! See Del. Supr. Ct. R. 26(c) (governing criminal apgealthout merit).
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Rowley arrived on the scene, Masarone was seattteiback seat of Lieutenant
Haden’s patrol car, which was equipped with a dashera.

(5) At trial, Corporal Jenney and Troopers Colenaard Rowley all
testified that Masarone could not stand up withemsgistance, smelled strongly of
alcohol, and was incoherent, and each officer apthat Masarone was under the
influence of alcohol. Trooper Rowley testified thafter administering the
alphabet and counting field sobriety tests, whicas®tone failed, he opted not to
attempt any physical field tests because Masaromd cnot stand up. Trooper
Rowley also testified that, after he took Masaran& custody and was
transporting him to the Sussex Correctional IngBtity Masarone made an
unsolicited incriminating statement that he wagsr{g6 had “made a mistake,” and
was “an alcoholic.”

(6) At trial, the State attempted to admit intodmrnce the Mobile Device
Record (“MVR”) recorded from the dash camera inutémant Haden’s patrol car.
Masarone objected to the admission of the MVR andlound that Lieutenant
Haden, who was on administrative leave at the tiintrial, was not available to
testify and therefore could neither authenticaeeMtVR nor establish its chain of
custody.

(7) In response to Masarone’s objection, and ireffort to authenticate

the MVR and establish its chain of custody, thetéStalled Chief Michael D.
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Redmon and Sergeant Jason Riddle of the BethanghBRalice. On the stand,
Chief Redmon described generally the operationhef MVR cameras in the
department’s patrol cars. He also testified tlzaheofficer has access only to the
MVRs from that officer's patrol car, and that ontyie other officer, Sergeant
Riddle, has access to the MVRs.

(8) Sergeant Riddle described the department’'sdatdn practice of
uploading, storing, and retrieving the MVRs. SargeRiddle also testified that he
was not the officer who retrieved the MVR in Mas&® case, but he confirmed
that only he and the officer from whose vehicle Mi¢R had been recorded could
access the MVR on the department’s server, andatihd¥R recording cannot be
altered.

(9) At the conclusion of the testimony of Chief Rexth and Sergeant
Riddle, the Superior Court sustained Masarone’sdatign to the admission of the
MVR. After further argument, however, the courcaesidered its decision,
overruled the objection, and allowed the jury tewithe MVR.

(10) In his written submission on appeal, Masar@igues that the
Superior Court abused its discretion when admittilg MVR over his defense

counsel's objection. Generally, it is within thealk judge’s discretion whether to



admit evidence in particular circumstanéesWe review the Superior Court’s
ruling on the admission of evidence for abuse stdition

(11) A party may authenticate physical evidenclegity establishing a
chain of custody, which establishes the continwelisreabouts of the evidence, or
by having a witness with knowledge testify that 8wedence is what it is claimed
to be? When considering a chain of custody objectionttte admission of
evidence, the court considers “whether there isaganable probability that the
evidence offered has been properly identified &ad mo tampering or adulteration
has occurred” “[T]he party attempting to admit the evidence tmabminate
possibilities of misidentification and adulterationot absolutely, but as a matter
of reasonable probability.””

(12) In this case, the dash camera in LieutenateH's patrol car was
equipped to record events occurring in front of tedicle and in the vehicle’s

back seat. With respect to the recorded eventsrogg in front of the patrol car,

the State properly authenticated the MVR by havingpper Rowley and Corporal

2 See Hendricks v. Sate, 871 A.2d 1118, 1122 (Del. 2005) (citifigicoche v. Sate, 525 A.2d
151, 152 (Del. 1987)).

3 Lilly v. State, 649 A.2d 1055, 1059 (Del. 1994).

* See Hendricks v. Sate, 871 A.2d 1118, 1121-22 (Del. 2005) (citifiicoche v. Sate, 525 A.2d
151, 152 (Del. 1987)).

® See Murphy v. Sate, 632 A.2d 1150, 1153 (Del. 1993) (citifigicoche v. State, 525 A.2d 151,
153 (Del. 1987)).

® See McNally v. Sate, 980 A.2d 364, 371 (Del. 2009) (citifgicoche v. Sate, 525 A.2d 151,
153 (Del. 1987)).
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Jenney testify that the MVR, which they viewed lbeftrial, accurately depicted
what they had witnessed at the scene.

(13) The back seat recording of Lieutenant Hadgaol car consisted
chiefly of a sixteen-second audio clip of Masar@peaking and slurring his
words, events that were witnessed only by Lieuteraten who was unavailable
to testify at trial. Trooper Rowley testified, hever, that Masarone was the
person he took out of the back seat of the patanl &nd that Masarone’s speech
was confused and slurred as Trooper Rowley wasviagdim from the car.

(14) Having carefully considered Masarone’s chdirtwstody claim and
the record of the trial, we conclude that the clasnwithout merit, and that the
Superior Court did not abuse its discretion whemitithg the MVR. The
combined testimony of Chief Redmon, Sergeant Rijd@erporal Jenney and
Trooper Rowley, was sufficient to establish tha MVR was authentic and that
tampering had not occurred.

(15) The standard and scope of review applicabldé¢oconsideration of
Rule 26(c) brief and motion to withdraw is twofdldFirst, the Court must be

satisfied that defense counsel has made a conscier@gxamination of the record

’ Penson v. Ohio, 488 U.S. 75, 83 (1988McCoy v. Court of Appeals of Wisconsin, 486 U.S.
429, 442 (1988)Andersv. California, 386 U.S. 738, 744 (1967).
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and the law for claims that could arguably supploetappeal. Second, the Court
must conduct its own review of the record to deteenwhether the appeal is so
totally devoid of at least arguably appealableeassihat it can be decided without
an adversary presentation.

(16) In this case, upon careful review of the rdgcothe Court has
concluded that Masarone’s appeal is wholly withmérit and devoid of any
arguably appealable issue. We are satisfied tloan€el made a conscientious
effort to examine the record and the law and pilgpgetermined that Masarone
could not raise a meritorious claim on appeal.

NOW, THEREFORE, IT IS ORDERED that the State’s motio affirm is
GRANTED. The judgment of the Superior Court is ARMED. The motion to
withdraw is moot.

BY THE COURT:

/sl Henry duPont Ridgely
Justice

81d.
°1d.



