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l. INTRODUCTION

This action involves a seemingly increasing areltightion in this Court: claims
challenging the payment of compensation to an @effior director of a Delaware
corporation based on an alleged violation of tmm$eof a compensation plan. Asserting
such claims derivatively, stockholders invariabiguwe that demand is excused on the
theory that a violation of an unambiguous provisafna compensation plan raises a
reasonable doubt the transaction resulted fronlid g&ercise of business judgment and,
as the plaintiff here put itjgso factoestablishes demand futility under the second prong
of Aronson’*

In this case, plaintiff Julie Friedman assertsmbkaifor breach of fiduciary duty
(Count I) and unjust enrichment (Count Il) concegnthe decision of the compensation
committee of the board of directors of Expedia,. I(i{Expedia” or the “Company”) to
accelerate the vesting of a grant of restrictedkstmits representing 400,000 shares of
Expedia common stock (the “RSU Award”) even thougie of the original vesting
conditions of the RSU Award had not been satisfidithe RSU Award was made to
Expedia’s chief executive officer Dara Khosrowshahder the Company’s 2005 Stock
and Annual Incentive Plan (the “Plan”).

Defendants moved to dismiss the complaint for failtwo make a pre-suit demand

upon the Expedia board of directors or to pleadsfaxcusing such a demand and for

failure to state a claim upon which relief can benged. For the reasons set forth below,

! Pl.’s Answering Br. 23.



| conclude that this case should be dismissed urRdér 23.1 because plaintiff has failed
to plead with particularity that making a demanduldohave been futile. Regarding the
second prong ofAronson | find that defendants have articulated a reaslena
construction of the plain terms of the RSU Awardevdby the compensation committee
was entitled to waive the challenged vesting camaliin accordance with their authority
under the Plan. At most, plaintiff has identifi@gbotential ambiguity in the RSU Award
that the compensation committee was authorizedtaspret under the terms of the Plan.
Thus, plaintiff has failed to plead particularizitts raising a reasonable doubt that the
transaction resulted from a valid exercise of bessnjudgment.

. BACKGROUND?

A. The Parties

Plaintiff Julie Friedman has been a stockholdeExgedia since 2005.

Expedia, a Delaware corporation, is an online fras@mpany that provides
business and leisure travelers with tools and mé&tion enabling them to research, plan
and book travel. Expedia became an independeticputtaded company on August 9,
2005, when it was spun-off from IAC/InterActiveCorp

Defendants Dara Khosrowshahi, Barry Diller, Victar Kaufman, A. George
Battle, Jonathan L. Dolgen, Craig A. Jacobson, RdteKern, John C. Malone, Jose A.

Tazon, and William R. Fitzgerald were all membefrshe Expedia board of directors in

2 Unless otherwise noted, the facts recited in Meésnorandum Opinion are based on the
allegations in the complaint, documents integrabitancorporated in the complaint, or
facts of which the Court may take judicial notice.
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August 2012 when the decision was made to acceléhat vesting of the RSU Award.
Each of these individuals except Fitzgerald, whbtle board in December 2012, was a
member of the board when this lawsuit was filedD&tember 13, 2013. Pamela L. Coe,
who is not named as a defendant, joined the Expemhied in November 2012.

Defendants Dolgen, Kern and Fitzgerald comprisea libard’s compensation
committee (the “Compensation Committee” or “Comeet) at all times relevant to this
action.

B. Factual Background

1. The 2005 Stock and Annual Incentive Plan

On August 8, 2005, Expedia adopted its 2005 Stouk Annual Incentive Plan,
which was approved by Expedia’s then-sole stocldrokhortly before the Company
went public. The Plan was subsequently amende2D@y, 2008 and 2009, each time
with the approval of the Company’s stockholderdie Plan authorizes the Company to
grant various stock-based awards to Expedia’s wirec officers, employees and
consultants.

The Plan is administered by the Compensation Cotaeitvhich has “plenary
authority to grant Awards pursuant to the termshef Plan to Eligible Individuals” and
the authority, “subject to Section 12, to modifgnend or adjust the terms and conditions

of any Award, at any time or from time to tim&."Section 12(d) of the Plan provides,

3 Expedia, Inc., 2005 Stock and Annual IncentivenRorm S-8) 5 (Aug. 9, 2005) (the
“Plan”) (Defs.” Opening Br. Ex. A 8 2(a)(ii)).

* Plan 8§ 2(a), 2(a)(v).



with certain exceptions not relevant here, that “@ommittee may unilaterally amend
the terms of any Award theretofore granted, prospely or retroactively, but no such
amendment shall . . . cause a Qualified Perform&ased Award to cease to qualify for
the Section 162(m) Exemption.”

The term “Section 162(m) Exemption” is defined imetPlan to mean “the
exemption from the limitation on deductibility imged by Section 162(m) of the
[Internal Revenue Code of 1986] that is set forthSection 162(m)(4)(C)” there®f.
Under Section 162(m)(1), publicly held corporatianay not deduct compensation in
excess of $1 million paid to certain executive aéfs in a taxable yedr. Section
162(m)(4)(C) provides an exception to this limdat if, among other things, payment of
the compensation is made contingent upon the aetmemt of one or more “performance
goals” established by a committee of two or modejpendent directofs.

2. Qualified Performance-Based Awards

When the Compensation Committee grants an awandytdesignate the award as

a “Qualified Performance-Based Award."Under the Plan, a Qualified Performance-

Based Award is “an Award intended to qualify foetBection 162(m) Exemption®

>1d. § 12(d).

°Id. § 1(KK).

726 U.S.C. § 162(m)(1).
826 U.S.C. § 162(m)(4)(C).
® Plan § 7(b)(i).

%1d. § 1(gg).



Therefore, to issue a Qualified Performance-Basedrd, the Compensation Committee
must condition the award upon the achievement efarmore performance goals.

The term “Performance Goals” is defined in Sectigdd) of the Plan to mean
“the performance goals established by the Commitieeonnection with the grant of
Restricted Stock, Restricted Stock Units or Bonuwadls or other stock-based
awards.* Section 1(dd) further provides that, “[ijn theseaof Qualified-Performance
Based Awards that are intended to qualify underti®ed62(m)(4),” the Performance
Goals must be “based on the attainment of one grcambination” of the following
twenty-four criteria:

specified levels of earnings per share from coimigperations, net profit

after tax, EBITDA, EBITA, gross profit, cash gen@ra, unit volume,

market share, sales, asset quality, earnings e slperating income,

revenues, return on assets, return on operatingfsaseturn on equity,

profits, total shareholder return (measured in gerof stock price

appreciation and/or dividend growth), cost savirgyels, marketing-

spending efficiency, core non-interest income, geam working capital,

return on capital, and/or stock price, with resgecthe Company or any

subsidiary, division or department of the Compahgt tare intended to

qualify under Section 162(m)(4)(c) of the Code *

Although the Compensation Committee must condiioQualified Performance-
Based Award upon the achievement of one or moréofPeance Goals, nothing in the
Plan prevents the Compensation Committee from ngekiQualified Performance-Based

Award subject to the achievement of other termsomditions. Rather, Section 11(b) of

the Plan states expressly that “[e]ach QualifieddPemance-Based Award (other than an

11d. § 1(dd).
1214d.



Option or Stock Appreciation Right) shall be earneested and payable (as applicable)
only upon the achievement of one or more PerformaBGoals, together with the
satisfaction ofany other conditionssuch as continued employmeas the Committee
may determine to be appropriaté®

Significant to this action, with certain exceptonot relevant here, Section 11(b)
prohibits the Compensation Committee from amendinQualified Performance-Based
Award in a way that would cause it to lose its #eci62(m) Exemption:

[N]Jo Qualified Performance-Based Award may be aneendor may the

Committee exercise any discretionary authority @&ynmotherwise have

under this Plan with respect to a Qualified Perfamoe-Based Award

under this Plan, in any manner that would caus&aified Performance-

Based Award to cease to qualify for the Section(d§Exemption . . .**
A Qualified Performance-Based Award would losetdts-deductible status by virtue of
the Section 162(m) Exemption if the Compensatiorm@ittee waived any of the
Performance Goals it established when the awardgnaaged for the purpose of making
the award qualify as a Qualified Performance-Bassdrd ™

3. The RSU Award

On March 7, 2006, the Compensation Committee gda®®,000 restricted stock

units (“RSUs”) to Khosrowshahi. An award of RSUs denominated in shares of

31d. § 11(b) (emphasis added).
Md.
> Compl. 1 28.



Expedia common stock that will settle in cash carel upon satisfaction of whatever
vesting conditions the Compensation Committee btabéished?®
The terms and conditions of the RSU Award werdaliyt set forth in a March

2006 Restricted Stock Unit Agreement. Section that agreement sets forth certain
vesting conditions. Specifically, Section 1(b) ydes that the RSU Award will vest
upon the achievement of both (1) one of two spealify defined “Performance Goals”
relating to the Company’s EBITA or stock price g8l an additional goal defined as the
“OIBA Target.” These goals are defined collectivak the “Combined Goals:”

(b) Subject to the terms and conditions of thige&gnent and the
provisions of the Plan, the Restricted Stock Uslitall vest and no longer
be subject to any restriction . . . in the eventhb() one of the two
performance goals approved by the Committee (tleftiPmance Goals”)
and relating to EBITA or the Corporation’s stockcpris achieved and (ii)
the OIBA Target (as defined below) is achieved lémtively, the
“Combined Goals”) .. »’

The term “OIBA Target” is defined in the RSU Awaad follows:

“OIBA Target” as used herein means that certairnrpGtion
operating income before amortization (“OIBA”) tatgapproved by the
Committee with respect to the vesting of Restricd¢ack Units awarded to
the Eligible Individual under this Agreemeft.

On March 13, 2006, shortly after granting the RS@lard, Expedia filed a Form

8-K with the Securities and Exchange Commission rmanzing Khosrowshahi’s

®pPlan § 7(a).

17 Expedia, Inc., Annual Report (Form-10K) Ex. 10.(Mar. 31, 2006) (the “RSU
Award”) (Defs.” Reply Br. Ex. E 81(b)) (emphasisied).

181d.



compensation arrangements with ExpédiéParroting the language of the RSU Award,
the Form 8-K distinguishes between the “Performa@oals” and the OIBA Target in
describing the vesting conditions for the RSU Award
The Committees have approved the issuance oD80Qestricted
stock units . . . to Mr. Khosrowshahi, 75% of whiell vest . . . upon the
Company’s achievement of (i) one of the Performa@oals, and (ii) the
operating income before amortization (“OIBA”) tatgeapproved by the
Committees?
Consistent with the text of the RSU Award, the téferformance Goals” is defined in
the Form 8-K as “the Company’s achievement of geiincrease in the price of the
Company’s common stock or the attainment of EBlafyets.**
4. Amendment of the RSU Award
On December 20, 2011, Expedia completed the spinfafs TripAdvisor Media
Group into a new, separately traded public compa@ripAdvisor, Inc?> When the spin-
off occurred, the EBITA/stock price goal in the R8ward had been met but the OIBA
Target had not been nfét.
Upon consummation of the spin-off, Khosrowshahi dme a director of

TripAdvisor while maintaining his positions as dhexecutive officer and a director of

Expedia. Expedia and TripAdvisor agreed to dividle RSU Award. Specifically,

19 Expedia, Inc., Current Report (Form 8-K) (Mar. 2806) (Defs.’ Opening Br. Ex. B).
?%|d. § 1.01.

Hid.

2 Compl. 1 39.

*1d. T 40.



Khosrowshahi entered into a restricted stock umgiteament with TripAdvisor for
400,000 shares of TripAdvisor common stock. Saedy, his RSU Award with Expedia
was amended to reduce the number of restricteck stads from 800,000 shares to
400,000 shares of Expedia common stock and to ecthecOIBA Target from $1 billion
for a full year to $714.4 millioA*

The terms of the RSU Award with Expedia, as amende2zD11, are set forth in
the Second Amended and Restated Expedia, Inc. i®edtrStock Unit Agreement.
Similar to the original agreement, the vesting ¢bod in the amended agreement uses
defined terms to explicitly distinguish betweengkts based on EBITA and the
Company’s stock price (defined as the “Performafmals”’) and based on OIBA
(defined as the “Expedia OIBA Target”):

(b) Subject to the terms and conditions of thgge®ment and the
provisions of the Plan and subject to the Eligilsidividual’'s continuous
Service through the applicable vesting dates, thstriRted Stock Units
shall vest and no longer be subject to any reginct. . as set forth below
in the event both (ipne of the two performance goals approved by the
Committee (the “Performance Goals’and relating to EBITA or the

Corporation’s stock price is achieved and ¢ Expedia OIBA Targdtas
o;gfined in Exhibit A) is achieved (collectively,etHCombined Goals”) . . .

*41d. 1 43.
*° Defs.’ Opening Br. Ex. D §1(b) (emphasis added).
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5. The Vesting of RSU Award and Subsequent Amendmenof Plan

On August 2, 2012, Expedia entered into a new eympént agreement with
Khosrowshahf® As part of this new employment agreement, Expgdisganagement
recommended, and the Compensation Committee apghrdve acceleration and vesting
of the RSU Award even though the OIBA Tar§ess amended in connection with the
TripAdvisor spin-off, had not been mét.

In a 2013 proxy statement, quoted (in part) indbmplaint, the Company stated
that the OIBA Target was a “business goal” and ittt EBITA/stock price goals
included in the definition of the term “PerformanGmals” in the RSU Award were
designed to satisfy the requirements of Sectior{rhi2

[M]anagement recommended, and the Compensation @tEem

approved, accelerated vesting of 400,000 restristeck units held by Mr.

Khosrowshahi (the Khosrowshahi Performance RSU Awgrdhat had

been subject to the achievement of a business tgmhlto the operating

income before amortization (“OIBA”) of the Comparnyhich had not at

that time been achieved. In addition, the vestighe Khosrowshahi

Performance RSU Award was separately subject tgdtisfaction of either

of two goals tied to stock price performance orvgloin EBITA, which

had been achieved, and which were designed tdys#ies requirements of
Section 162(m) of the Codé.

26 Compl. { 44.

2" Although the OIBA target had been redefined in 2041 amended agreement as the
“Expedia OIBA Target,” this opinion will refer tché “OIBA Target” for the sake of
simplicity.

28 1d. § 45 (quoting Expedia, Inc., Definitive Proxy ®ment (Schedule 14A) 43 (Apr.
30, 2013) (“2013 Proxy”) (Defs.” Opening Br. Ex.aC43)).

292013 Proxy at 43.

11



On February 28, 2013, the Board adopted variousndments to the Plafi. In
particular, the Board removed the language fromi@es 11(b) and 12(d) of the Plan
stating that the Compensation Committee could mo¢rad a Qualified Performance-
Based Award in a way that would cause the awardetse to qualify for the 162(m)
Exemption®® Focusing on these amendments, Friedman accuseSxtedia board of
“attempting to hide its misconduct after the fagtgurging the violated terms from the
Plan.”®

The complaint alleges that the Company “has beeh witi be damaged” by
defendants’ action¥. It does not allege, however, that Expedia has st the ability
to take a tax deduction concerning the RSU Award.

C. Procedural History

On December 13, 2013, Friedman commenced thisatarévaction on behalf of
Expedia asserting two claims for relief. Countserts that defendants breached their
fiduciary duty of loyalty by accelerating the vestiof the RSU Award in violation of the

Plan because the OIBA Target had not been metterddngaging in efforts to conceal

their misconduct by amending the Plan. In Count RHriedman contends that

30 Compl. 1 51.

312013 Proxy at A-13 to A-14; Compl. { 53.
32 Compl. 1 54.

*1d. § 79.

12



Khosrowshahi was unjustly enriched when vestingisfRSU Award was accelerated in
violation of the Plan.

On January 31, 2014, defendants moved to dismesedimplaint in its entirety for
failure to make a pre-suit demand upon the Expbdard of directors or to plead facts
excusing such a demand and for failure to stataimmapon which relief can be granted.
lll.  LEGAL ANALYSIS

For the reasons explained below, | conclude thataghel was not excused and that
both claims in the complaint should be dismissadfddure to make a pre-suit demand
under Rule 23.1. To analyze this question, itripartant to first consider the competing
interpretations of the RSU Award that have beersgmted because this issue underlies
the fiduciary duty and unjust enrichment claimd tieve been asserted.

A. The Parties’ Interpretations of the RSU Award

Under Section 162(m), a publicly held corporati@n ¢ake a tax deduction for
performance-based compensation in excess of $iomilaid to certain executives in a
taxable year if the compensation is contingent upfem achievement of one or more
performance goals as defined by the Internal Rexve@Gode. Specifically, under
Subsection 162(m)(4)(C), “performance-based comgtens’ in excess of $1 million
paid to a “covered employee” shall be tax-deduetiiblthe compensation is “payable
solely on account of the attainment of one or mmegormance goals” and if, among
other things, “the performance goals are determbyed compensation committee of the

board of directors of the taxpayer which is congutissolely of 2 or more outside

13



directors.®® To qualify as a performance goal under Sectioc?(rh$, the goal must be
selected from a list of pre-established, objectsteckholder-approved business critéfia.

As noted above, Section 1(dd) of the Plan defigsrformance Goals” to mean
“the performance goals established by the Committemnnection with the grant of” a
stock-based awarl. This section further provides that “[ijn the cask Qualified-
Performance Based Awards that are intended to fguahider Section 162(m)(4),” a
Performance Goal must be based on the attainmearieobr any combination of twenty-
four specified criterid’ In this case, as explained above, the RSU Awandliioned the
vesting of the RSUs on the attainment of (1) onenaf “Performance Goals” (a defined
term) and (2) the “OIBA Target”’ (a separately detinterm), which together comprise
the “Combined Goals” (a third defined terff).

The term “Performance Goals” is defined in the RSAkrd to mean “one of two
performance goals approved by the Committee . elating to EBITA or the

Corporation’s stock price®® It is undisputed that both of these goals falthia the

326 U.S.C. § 162(m)(4)(C) ().

%26 C.F.R. § 1.162-27(e)(2)(i)-(ii).

% plan § 1(dd).

37 See supraote 12 (quoting Plan § 1(dd)).
¥ RSU Award § 1(b).

%91d.; Defs.” Opening Br. Ex. D § 1(b).
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twenty-four criteria listed in Section 1(dd) of tian from which the Compensation
Committee may seek to satisfy the performance gmplirement of Section 162(m)(#).

Defendants argue that “OIBA,” which means operatingcome before
amortization, is not among the list of twenty-fauiteria listed in Section 1(dd) and thus
cannot serve as one of the performance goals thgtha selected to satisfy the Section
162(m)(4) requirement. However, the list of twefdyr criteria in Section 1(dd)
includes “operating income” and, under Section },(ddgoal intended to satisfy Section
162(m)(4) need only bebased onthe attainment” of a specified level of “operating
income.” Thus, although the terms “OIBA” and “operatingdme” are not identical, |
assume for purposes of this decision that the Casgimn Committee could have used
the OIBA Target to satisfy the performance goalurezment of Section 162(m)(4) if it
wished to do so.

The critical question is whether the Compensatiom@ittee, when it granted the
RSU Award, intended to use the OIBA Target as doperance goal to satisfy the
performance goal requirement of Section 162(m)(#)whether the Compensation
Committee intended the OIBA Target to be a separasting condition of the Award.
This is critical because, as discussed above, @eciil(b) and 12(d) of the Plan prohibit

the Compensation Committee from amending a Qudlfierformance-Based Award “in

%0 Among the twenty-four criteria listed in Sectiorfdd) are goals “based on the
attainment of ... specified levels of ... EBITA ... andétock price.” Plan § 1(dd).

*11d. (emphasis added).
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any manner that would cause the Qualified Perfoomdased Award to cease to qualify
for the Section 162(m) Exemptiof”” Thus, once a performance goal is established for
the purpose of satisfying Rule 162(m) when an awsargranted, that goal may not be
waived. By contrast, Sections 2(a) and 12(d) pethe Compensation Committee to
modify or amend any other term or condition of armal®®* Thus, if the Compensation
Committee did not intend to use the OIBA Targetgserformance goal to satisfy the
requirement of Section 162(m)(4), the CompensaG@mmittee had the authority to
waive that condition of the RSU Award.

To make the RSU Award qualify for an exemption un8ection 162(m), it was
only necessary to establisime performance godft Thus, Section 162(m) could have
been satisfied just through the selection of eittter EBITA or stock price target
referenced in the Award. Moreover, the Compensaiommittee could have imposed
other vesting goals or conditions on the RSU Aw@neen ones that fall within the list of
twenty-four criteria in Section 1(dd) of the Plamjthout intending such goals or

conditions to be used to satisfy Section 162{iThus, the question remains whether the

2 See supranote 14.
3 See supranote 4.

426 U.S.C. § 162(m)(4)(C) (“The term ‘applicable gayee remuneration’ shall not
include any remuneration payable solely on accaidirthe attainment obne or more
performance goals . . . .”) (emphasis added).

> Plaintiff's counsel acknowledged as much at orguiment.

THE COURT: Okay. So now my gquestion to you isawif they’d done
that, and they say, okay, now we want to put sotheraconditions or other
terms on a grant. Is there anything in the plat firohibits them from

16



Compensation Committee intended to select the OTBAget as a performance goal for
purposes of Section 162(m) when it granted the R8Iadrd in addition to the EBITA
and stock price targets.

Defendants argue that the plain terms of the RSUardwmake clear that the
Compensation Committee did not select the OIBA €args a performance goal to
satisfy Section 162(m) based on the fact that tB& RAward uses separately defined
terms to describe the “Performance Goal<.(the EBITA and stock price targets) and
the “OIBA Target” (.e., the operating income before amortization targétgcording to
defendants, the use of these separately definedstethe first of which tracks the
language of Section 162(m), establishes that th&l £EBand stock price targets were
intended to satisfy the performance goal requirdgroéisection 162(m) while the OIBA
Target was intended to be a separate, additiorall that the Compensation Committee
thus had the authority to waive. In my opinionstis a reasonable construction of the
plain language of the RSU Award.

This construction is consistent with disclosurestamed in the Company’s 2013
proxy statement describing the Compensation Coraaigtdecision to waive the OIBA

Target in the RSU Award. In particular, those Wisares differentiate between the

using some of the same metrics, or even derivatafrthe same metrics
that are 1(dd), to independently set up other ¢mrdi or terms but not
make them Performance Goals, capital P, capital G?

MR. PURCELL: Your Honor, | don't think there’s atmyng in the plan
that prohibits thaper se | think they could do that.

Oral Argument Tr. at 31:21-32:8 (June 16, 2014).

17



“business goal” of the OIBA Target and the EBITAGK performance goals “which
were designed to satisfy the requirements of Sedt&®2(m) of the Code:”

[I]n light of Mr. Khosrowshahi’s performance anchet considerations . . .

management recommended, and the Compensation Ce@snédpproved,

accelerated vesting of 400,000 restricted stocktsurield by Mr.

Khosrowshahi (the Khosrowshahi Performance RSU Awgrdhat had

been subject to the achievement obuwsiness goatied to the operating

income before amortizatio(fOIBA”) of the Company, which had not at

that time been achieved. In addition, the vestighe Khosrowshahi

Performance RSU Award was separately subject tgatisfaction of either

of two goalstied to stock price performance or growth in EBITwhich

had been achieved, amdich were designed to satisfy the requirements of

Section 162(m) of the Codfe

For her part, Friedman argues that the OIBA Tangat intended to be a
performance goal to satisfy Section 162(m)(4) bseathis goal satisfies one of the
twenty-four criteria within Section 1(dd) of theaR| which delineates the type of
performance goals that can be used to make an ayualdy under Section 162(m)(4).
As discussed above, | assume for purposes of fiirsom that OIBA satisfies one of
these twenty-four criteria. In further supporth&r construction, Friedman notes that the
Company referred to the EBITA/stock price goals #rel OIBA Target, collectively, as

the “RSU Performance Goals” in a 2010 proxy statgrdescussing the RSU Awafd.

62013 Proxy at 43 (emphasis added). This secfitineoproxy statement was quoted, in
part, in the complaint. Compl. § 45. Thus, | vithe foregoing passage to be integral to
the complaint and appropriate to consider in itsdontext on a motion to dismissn re
New Valley Corp. Deriv. Litig.2001 WL 50212, at *4 (Del. Ch. Jan. 11, 2001)hgT
Court may, however, ‘consider, for certain purposbe content of documents that are
integral to or are incorporated by reference inedcomplaint.”) (citation omitted).

*" The 2010 proxy statement states, in relevant parollows:

18



Regarding the disclosure in the 2013 proxy stateémjeoted above, Friedman
argues that this disclosure was made after defemdaad violated the Plan with the
intention of concealing their violation. Friedmantes that the same proxy statement
sought stockholder approval of certain changesh& Rlan, including amendments to
Section 11(b) and 12(d) to eliminate the prohilnitam the Committee’s ability to amend
a Qualified Performance-Based Award in a mannearwlmald cause the award to cease
to qualify as tax-deductible performance-based aamption under Section 162(m).
According to Friedman, defendants attempted to thigse changes by the stockholders
by characterizing them as “administrative chang@s.”

In my opinion, Friedman’s interpretation cannotit@dly be squared with the use
of separately-defined terms in the RSU Award défarating between the “Performance
Goals” and the “OIBA Target.” To my mind, moreoytre disclosure in the 2010 proxy

statement characterizing the “OIBA Target” as ohe¢he “RSU Performance Goals,”

2006 RSU Award On March 7, 2006, the Compensation Committee
approved certain compensation arrangements with Kirosrowshahi,
including the grant of 800,000 RSUs pursuant to Expedia 2005 Plan
(the “2006 RSU Award”). As of December 31, 2009,880,000 of these
RSUs remained unvested. Of these RSUs, 75% wslt ve. . upon
Expedia’s (i) achievement of OIBA of $1.0 billiowrfa full fiscal year,
adjusted as described below (the “OIBA Target”)d &m) satisfaction of
certain other performance goals, which goals haveseguently been
satisfied, tied to the Company’s stock price permnce or growth in
EBITA (collectively with the OIBA Target, the “RSUPerformance
Goals”).

Expedia, Inc., Definitive Proxy Statement (Schedidé) 42 (Apr. 27, 2010).
8 Compl. 11 51-58.
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which was not referenced in the compldthgppears to be a simple mischaracterization
of the plain terms of the original RSU Award. Nuaig that disclosure predated the
amendment to the RSU Award in 2011, which reitefatee distinction between the
defined terms “Performance Goals” and “OIBA Target"those terms were used in 2006
in the original RSU Award.

Whether or not one views Friedman’s constructiontred RSU Award to be
reasonable, at most it shows there may be an ampigoncerning whether the OIBA
Target was intended to satisfy Section 162(m) wherRSU Award was granted. In that
regard, another provision of the Plan is salient.

Under Section 2(a)(vii), the Compensation Committees the authority “to
interpret the terms and provisions of the Plan amg Award issued under the Plénd
any agreement relating theretd}.”This provision dovetails with Section 13 of th8&R
Award, which states that “[ijn the event of any agoiity in this Agreement, or any
matters to which this Agreement is silent, the P$aall govern® Thus, assuming
arguendothat Section 1(b) of the RSU Award was ambiguonrscerning whether the

OIBA Target originally was intended as a vestingditon to satisfy the requirements of

9 Friedman first referred to the disclosure in tiB4@ proxy statement in her answering
brief. Although it is not referenced in the comptal take judicial notice of it because
its text cannot reasonably be disputegiee Narrowstep, Inc. v. Onstream Media Corp.
2010 WL 5422405, at *5 (Del. Ch. Dec. 22, 2010)qf‘Fexample, a court may take
judicial notice of the contents of an SEC filingjtlbonly to the extent that the facts
contained in them are not subject to reasonabpits’).

O Plan § 2(a)(vii) (emphasis added).
>’ RSU Award § 13.
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Section 162(m) or whether it was merely intendenipose a separate vesting condition,
the Compensation Committee had the authority terpmet Section 1(b) to resolve that
ambiguity. The disclosures in the 2013 proxy stedet, quoted above, which

differentiate between the “business goal”’ tied ttBA on the one hand, and the
EBITA/stock price targets that “were designed ttiséa the requirements of Section

162(m) of the Code,” on the other hand, leave nabtdchow the Compensation

Committee would resolve that ambiguity.

Friedman makes two arguments in the alternativenaisg) the OIBA Target was
not a pre-established performance goal for purpog&ection 162(m). First, Friedman
argues that the OIBA Target was at least a “mdtégran” of the RSU Award and that
Section 162(m)(4)(C)(ii)) of the Internal Revenuedeé would prohibit payment to
Khosrowshahi until all material terms of the RSU d@wa had been satisfied. Second, she
argues that if the OIBA Target was an “other caodit as that term is used in Section
11(b) of the Plan, the decision to accelerate thsting of the RSU Award violated
Section 11(b)(i) of the Plan, which requires théiséaction of any “other condition”
before an award may become payable.

Both of these arguments are unavailing for the sesason. They ignore the fact
that the Compensation Committee waived the OIBAg&ar As a result, the OIBA
Target had been eliminated and was neither a “mahterm” nor an “other condition” of

the RSU Award when it became payable.

>2P|.’s Answering Br. 20-21.
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With the foregoing discussion of the parties’ iptetations of the RSU Award in
mind, | turn now to the application of th@onsontest.

B. The Failure to Make a Demand Was Not Excused.

Court of Chancery Rule 23.1 and Delaware law requivat a stockholder
initiating a derivative action plead “with partiewity” either that demand was made on
the corporation to initiate suit on its own, or ttheuch demand “would have been
futile.”>® Having failed to make a pre-suit demand on Exaedboard, plaintiff must
establish demand futility.

Under Delaware law, there are two tests for det@ngiwhether demand is futile.
The parties agree that the two-prong test artiedla Aronson v. Lewigpplies in this
case>* Under Aronson where a decision of a corporation’s board of dies is
challenged, demand may be excused if particularizets have been alleged to create a
reasonable doubt either that “(1) the directorsdasenterested and independent [or] (2)
the challenged transaction was otherwise the ptodfi@ valid exercise of business
judgment.® Absent such facts, the court will presume “thatniiaking a business
decision the directors of a corporation acted om#@rmed basis, in good faith and in the

honest belief that the action taken was in the inéstests of the company®

>3Wood v. Baum953 A.2d 136, 140 (Del. 2008).
>* Aronson v. LewisA73 A.2d 805, 814 (Del. 1984).
>°1d.

*°1d. at 812.
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Here, Friedman asserts that demand would be futilder either prong of
Aronson | disagree for the reasons stated below.

1. Demand is Not Excused Under the First Prong @&ronson

When this action was filed, the Expedia board he members, consisting of
defendants Khosrowshahi, Diller, Kaufman, Battlegld2@n, Jacobson, Kern, Malone,
Tazon and non-party Coe. Thus, to prevail under first prong of Aronson the
particularized facts of the complaint must createasonable inference that at least five
of these individuals would be incapable of consitga demand because they are either
interested or lack independerie.

Friedman does not challenge the independence onatisstedness of directors
Battle, Jacobson or Tazon. For purposes of miysisal assume Khosrowshahi had a
material financial interest in the challenged teat®n because he received a significant
payment as a result of the Compensation Committexssion to waive the OIBA Target
and accelerate the vesting of the RSU Award. There Friedman must plead
particularized facts from which the Court can infeat at least four of the remaining six

directors are interested or lacks independencaint®f has failed to make this showing.

" In re The Limited, Inc. S’holders Litig2002 WL 537692, at *7 (Del. Ch. Mar. 27,
2002) (“[W]here the challenged actions are thosa lbbard consisting of an even number
of directors, plaintiffs meet their burden of derstating the futility of making demand
on the board by showing that half of the board wather interested or not
independent.”).
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a. Defendants Dolgen and Kern

Friedman argues that directors Dolgen and Kermembers of the Compensation
Committee that approved accelerating the vestinghef RSU Award, are interested
because they face a substantial likelihood of liigbi The standard for pleading a
substantial likelihood of liability is difficult taneet®® UnderAronson “the mere threat
of personal liability for approving a questionedrtsaction, standing alone, is insufficient
to challenge . . . the disinterestedness of direc¢t§ “Rather, the plaintiff must plead
facts sufficient to show that approval of the tei®n was ‘so egregious on its face that
... a substantial likelihood of director liabjliexists.”°

Friedman relies on this Court’s decisions @onrad v. Blank' and Ryan v.
Gifford® for the proposition that “allegations that a diecapproved compensation in
violation of a stockholder-approved plan estabbshesubstantial likelihood of liability

with respect to that directof® In bothConradandRyan however, the Court found that

the allegations were sufficient to excuse demarchlee they raised an inference that

*In re INFOUSA, Inc. S’holders Litig953 A.2d 963, 990 (Del. Ch. 2007).
> Aronson 473 A.2d at 815.

% MCG Capital Corp. v. Maginn2010 WL 1782271, at *18 (Del. Ch. May 5, 2010)
(quotingAronson 473 A.2d at 815).

®L Conrad v. Blank940 A.2d 28 (Del. Ch. 2007).
%2 Ryan v. Gifforgd 918 A.2d 341 (Del. Ch. 2007).

% PI.’s Answering Br. 34.
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members of the committee actkdowinglyin violating a stockholder-approved pl&h.
Plaintiff's allegations do not support such an refece in this case.

To the contrary, for the reasons discussed abowan lof the opinion that the
members of the Compensation Committee were pednittevaive the OIBA Target in
accordance with the terms of the Plan based oasonable construction of the terms of
the RSU Award. At most, Section 1(b) of the RSUakehwas ambiguous, which would
negate any inference of a “knowing” violation ofettPlan, particularly since the
Compensation Committee was authorized under the t®lanterpret the terms of an
award in the case of ambiguity. Therefore, | codel that the members of the
Compensation Committee do not face a substankaliiood of liability and that
Friedman has failed to allege particularized facesating a reasonable doubt concerning
disinterestedness or independence of directorsebabg Kern.

b. Defendants Malone and Coe

Friedman argues that directors Malone and Coe mall be able to consider
impartially a demand to institute an action agakistgerald, who left the Expedia board

before this action was filed, based on their “l@grding relationship” with him and

% Conrad 940 A.2d at 40 (“Suffice it to say that . . . theurt concludes that the
allegations of the complaint are sufficient to esewdemand on the members of the
compensation committee, since they raise . . . asomable inference that the

compensation committee members adiadwinglyin awarding options priced at dates
other than the actual dates of the grant.”) (emphadded);Ryan v. Gifforg 918 A.2d
341, 355 n.35 (Del. Ch. 2007) (“Defendants alsaoctjhat plaintiff's allegations are not
particularized for purposes of Rule 23.1 becausg tlo not directly allege knowledge on
behalf of the directors. Yet, it is difficult taonderstand how a plaintiff can allege that
directors backdated optiomgthout simultaneously alleging that such directkrewthat
the options were being backdated.”).
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because Fitzgerald faces a substantial likelihobdiability as a member of the
Compensation Committee that approved the waivén@DIBA Targef®

Regarding Malone, the complaint alleges that Fitaigeheld various positions at
Tele-Communications, Inc. from 1996 to 2000 whenldla was either the Chief
Executive Officer or Chairman of the Board, andttk#zgerald was a Senior Vice
President at Liberty from 2000 to 2011, which wastoolled by Malone, and at Starz
from 2011 to 2012, where Malone served as Chairofaihe Board® The complaint
also alleges that Fitzgerald and Malone servedrastdrs together on the Expedia board
from 2006 to 2012 and on the Ascent Capital Grooard from 2010 to 201%.

Regarding Coe, the complaint alleges she providgdllservices to Liberty on a
consulting basis for at least three years and lsg¢eved as Liberty’s Deputy General
Counsel while Fitzgerald was a Senior Vice Pregid#nLiberty, and that she, like
Fitzgerald, joined Expedia’s board as a nominekilmérty.®®

| conclude that Friedman has failed to allege paldirized facts creating a
reasonable doubt concerning the disinterestednesslependence of either Malone or
Coe for two inter-related reasons. First, for thasons discussed above regarding the

other members of the Compensation Committee, Fraedrhas failed to allege

%> Compl. { 70.
%®1d. 17 70-72.
"1d. 19 72-73.
%8 1d. § 74.
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particularized facts establishing that Fitzgeradels a substantial likelihood of liability
for approving the waiver of the OIBA Target as ammber of the Compensation
Committee. Second, as this Court has held, thkethassertion of a previous business
relationship is not enough to overcome the presiompif a director’s independenc®.”
The allegations of the complaint are of this ilkhe allegations concerning the business
relationship between Coe and Fitzgerald merely stiat/ their paths crossed at Liberty.
Although Malone’s alleged business relationshiphviitzgerald is more extensive, it is
difficult to fathom how Fitzgerald reasonably coldd said to have any leverage over
Malone who is alleged to be “one of the richest rmethe world” and to have been in

superior positions to Fitzgerald at TCI, Libertyda®tarz’°
* % % % %

For the foregoing reasons, | conclude that Friednhas failed to allege
particularized facts to create a reasonable doobtearning the disinterestedness or

independence of at least seven (Battle, Jacobsmonl Dolgen, Kern, Malone and Coe)

% Orman v. Cullman794 A.2d 5, 27 (Del. Ch. 20023ge alsdn re MFW S’holders
Litig., 67 A.3d 496, 509 (Del. Ch. 2013) (“Our law i®al that mere allegations that
directors are friendly with, travel in the same iabeircles, or have past business
relationships with the proponent of a transactiothe person they are investigating, are
not enough to rebut the presumption of independ&nce

© Compl. 11 70-73.
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of the ten members of Expedia’s board when thimaatas filed’”* Thus Friedman has
failed to carry her burden to establish demanditiutinder the first prong oAronson
2. Demand is Not Excused Under the Second PronfAronson

Plaintiff has a “heavy burden” to establish thag #econd prong ochronsonhas
been satisfied® To do so, she “must plead particularized factficent to raise (1) a
reason to doubt that the action was taken honeasitlyin good faith or (2) a reason to
doubt that the board was adequately informed inimggthe decision.”

Friedman does not allege that the Expedia boardineatequately informed, but
instead contends that accelerating the vestingeoRSU Award was a clear violation of
the Plan that could not have been a valid exedfigrisiness judgmerit. In support of
this argument, Friedman relies on a line of casesnating from this Court’s decision in
Sanders v. Wan@g where, according to Friedman, the “Court held thaboard’s
violation of an unambiguous provision of such anpipso factoestablishes demand

futility under the second prong 8fonson”®

! Having considered the allegations pertaining teseéhseven directors, | need not
analyze the allegations concerning directors DileKaufman and reach no conclusions
concerning their disinterestedness or independence.

"2\White v. Panic783 A.2d 543, 551 (Del. 2001).

31n re Walt Disney Co. Deriv. Litig825 A.2d 275, 286 (Del. Ch. 2003).
" Pl.’s Answering Br. 23-29.

> Sanders v. Wand.999 WL 1044880 (Del. Ch. Nov. 10, 1999).

® PI.’s Answering Br. 23.
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In Sanders plaintiffs alleged that the members of the boafddirectors of
Computer Associates International, Inc. breacheir thiduciary duties of loyalty and
care by awarding certain executives millions of reeamore than the board was
authorized to award under the company’s 1995 Keylayee Stock Ownership Plan
(KESOP)!” Applying the second prong dfronson the Court found “that the facts
alleged raise[d] a reasonable doubt that the sharesaction resulted from a valid
exercise of business judgment” and that demandexassed because “plaintiffs have
sufficiently alleged facts which, taken as truegwlthat the CA board violated an express
KESOP provision.”

Friedman cites three other cases decided &@uardersin which this Court
similarly found demand to be excused under the rekqgoong ofAronsonwhere the
board allegedly had violated a compensation plarin each of these cases, the Court
determined that demand was excused because gdlaatifsufficiently alleged a clear or

intentional violation of a compensation pf&n.

" Sanders1999 WL 1044880, at *2.
B1d. at *5.

" Cal. Pub. Emps.’ Ret. Sys. v. Coult2p02 WL 31888343 (Del. Ch. Dec. 18, 2002);
Weiss v. Swansp848 A.2d 433 (Del. Ch. 2008pfeiffer v. Leedle2013 WL 5988416
(Del. Ch. Nov. 8, 2013).

8 Coulter, 2002 WL 31888343, at *11 (“Thus, plaintiff allegevith particularity that
repricing of directors’ options in 1997 and 1999switra vires”); Weiss 948 A.2d at
447 (“[T]he allegations support an inference that Director Defendants did not disclose
the practices challenged in this case, and thexdfeer complaint must be read as giving
rise to a reasonable inference that the directdesided to circumvent the restrictions of
the plans.”);Pfeiffer, 2013 WL 5988416, at *8 (“Pfeiffer has pled factdfisient to
support a reasonable inference that the Boardlgle#@lated the unambiguous Stock
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In contrast tdSandersand its progeny, Friedman has not alleged wittiqdarity
a clear or intentional violation of a compensatman in this case. To the contrary, for
the reasons explained above, it is my opinion that Compensation Committee was
authorized under the Plan to waive the OIBA Targetause, based on a reasonable
construction of the RSU Award, the OIBA Target wast intended to satisfy the
performance goal requirement of Section 162(m).mAst, Friedman’s interpretation of
the RSU Award raises a potential ambiguity that @@mpensation Committee was
entitled to interpret and resolve under the Plahus, demand is not excused under the
second prong oAronsonbecause Friedman has failed to allege particddriacts to
support an inference of bad faith on the part of @iithe defendant directors sufficient to
raise a reasonable doubt that the decision to wiae)IBA Target was anything other
than the product of a valid business judgnient.

Friedman argues, alternatively, that demand is ®@dwnder the second prong of

Aronson because defendants adopted and asked the stoekhold approve an

Option limitations prescribed in Section 4 in eatthose years. Therefore, based on the
logic of Sandersdemand is excused under the second prong &ritresontest.”).

81 This case more closely resembles three recensidasiof the United States District
Court of the District of DelawareSee Abrams v. Wainsco#012 WL 3614638, at *3
(D. Del. Aug. 21, 2012) (demand not excused uni®msons second prong because
plaintiff's allegations did not support an inferenthat the compensation plan was
knowingly or intentionally violated)Freedman v. Redston2013 WL 3753426, at *9
(D. Del. July 16, 2013) (“Plaintiff at bar has nalleged that the Committee made a
knowing and intentional decision to violate thenmtsrof the 2007 Plan.”f-reedman v.
Mulva, 2014 WL 975308, at *4 (D. Del. Mar. 12, 2014) téEdman has not alleged that
the Directors made a knowing and intentional deaigdb violate the terms of the 2011
Plan.”).
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amendment to Sections 11(b) and 12(d) of the PI&0DIL3 to remove the prohibition on
amending a Qualified Performance-Based Award irag that would cause the award to
cease to qualify for an exemption under 162(m).cokding to Friedman, “[d]efendants
sought to hide the violation from Expedia’s shatdbrs and thereby breached their duty
of loyalty.”® The defect in this argument is that Friedmanfh#ed to allege a clear or
knowing violation of the Plan in the first place the reasons discussed above and, thus,
there is no basis to infer a breach of the dutlpgédlty in effectuating the amendment to
Sections 11(b) and 12(d) of the Plan as part ofes@iteged “cover-up.” Thus,
Friedman’s alternative theory also fails to estbldemand futility under the second
prong ofAronsan.

C. Unjust Enrichment

In Count Il, Friedman alleges that Khosrowshahi wapistly enriched when he
“received unauthorized personal financial bendysaccepting the improperly vested
RSU Award in violation of the Plan’s express tefifis. This claim is derivative of the
fiduciary duty claim discussed above. Applying 8@ne logic, Friedman has failed to
allege particularized facts creating a reasonablgbd concerning the capacity of the
Expedia board to consider impartially a demand uospe the unjust enrichment claim

under either prong gkronson

82 Pl.’s Answering Br. 29.

8 Compl. 1 82.
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IV. CONCLUSION

For the foregoing reasons, defendants’ motion twmdis both claims in the
complaint under Court of Chancery Rule 23.1 foiufa to adequately plead demand
futility is GRANTED. The complaint is dismissediis entirety with prejudice.

IT 1S SO ORDERED.
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