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BeforeBERGER, JACOBS, andRIDGELY, Justices.

ORDER
On this 21" day of March 2014, it appears to the Court that:

(1) Appellants-Below/Appellants Bruce Burton, RahdDotson, Guy
Fowler, Mark Rispoli, Roland Wiley, John Endres,olffas Secord, and Michael
Little (collectively, “Appellants”) appeal from auperior Court Opinion and Order
affirming the decision of the Merit Employee Redaws Board (“MERB”) in favor

of the State of Delaware and the Delaware DepattnoénCorrections (the



“Department”). Appellants raise two claims on agdpeFirst, Appellants claim

that the MERB erred when it found that the Deparntihe®uld repost a job posting
to include equivalent experience after it founct tine Department violated Merit
Rules. Second, Appellants contend that the MERBdewhen it allowed a job

candidate to remain in the position on a tempobasis after it found that he was
not qualified for the position as posted. We fm@merit to Appellants claims and
affirm.

(2) In 2011, the Office of Management and BuddgeMpB) posted an
opening for a Correctional Security Superintendantthe James T. Vaughn
Correctional Center. The job requirements for gbsition specifically mandated
at least three years as a Correctional Lieuteaaigast two years as a Correctional
Staff Lieutenant, or at least one year as a Coomalt Captain. The requirements
did not state that equivalent experience would esexv qualify a candidate.
Appellants, who are all employed with the Departm@s a Correctional
Lieutenant, Correctional Staff Lieutenant, or Coti@al Captain, applied for the
open positiorl. A selection committee (the “Committee”) receivedjhteen
applications. After conducting interviews of eaapplicant, the Committee

selected John Brennan. Prior to this promotiorgnBan held the position of

! Appellant Little is a Legal Services Administratand did not apply for the Correctional
Security Superintendent position but stated thatwoelld have if he knew that equivalent
experience was sufficient to be considered.



Trainer/Educator Il at the Department’s Trainingadlemy. Although Brennan is
a sworn officer and holds the titular rank of Captahe is not a Watch
Commander, Shift Commander, or Unit Commandeha#t been the policy of the
Department to consider equivalent experience whétsng applicants.

(3) Following the announcement of Brennan’s proamtAppellants filed a
grievance under Merit Rule 18.5. They alleged that Department violated the
Merit Rules by promoting a candidate who was naliffed. The MERB found
the job requirements for the Correctional SecuBityperintendent did not include
equivalent experience. As a result, Brennan wdsqnalified to apply for the
position. The MERB ordered the Department to replos position but allowed
the Department to modify the position descriptiathvdMB to include equivalent
experience. The MERB also allowed Brennan to ranaal Acting Correctional
Security Superintendent. But if Brennan reappladhe position, the Committee
could not consider his experience as acting suggeent. The Appellants
appealed the decision of the MERB to the Superimurt which affirmed. This
appeal followed.

(4) This Court’s review of an administrative aggaalecision is the same

as the court below. We review the decision of the MERB “to determimeether

% Burton v. Merit Emp. Relations BdC.A. No.N12A-11-001 (Del. Super. Ct. Oct. 18, 31
3 Kopicko v. State Dep't of Servs. for Children, Yo&ttheir Families 846 A.2d 238, 2004 WL
691901, at *2 (Del. 2004).



[it] acted within its statutory authority, whethiémproperly interpreted and applied
the applicable law, whether it conducted a fairrimga and whether its decision is
based on sufficient substantial evidence and is arbitrary.® Substantial
evidence is defined as “such evidence as a reasomaind might accept as
adequate to support a conclusiénQuestions of law are reviewe novd® We
also give judicial deference to “an administratagency’s construction of its own

rules in recognition of its expertise in a giveeldi””

Such construction will only
be reversed when it is “clearly wron{.”

(5) The MERB has the statutory authority to “exs®cbroad remedial
powers” when resolving state employee grievancescamplaints. Included in
this authority is the ability of the MERB to “malkenployees whole” following “a
misapplication of any provision of . . . the [Statk Delaware] Merit Rules'®
Further, “[tlhe State has the exclusive right tona@e its operations and direct

employees except as specifically modified by [therifl Rules.™

* Avallone v. State/Dep’t of Health & Soc. Servs. @3 14 A.3d 566, 570 (Del. 2011)
(alteration in original) (quotinglopson v. McGinnes391 A.2d 187, 189 (Del. 1978)).

® Stanford v. State Merit Emp. Relations Bt A.3d 923, 2012 WL 1549811, at *3 (Del. 2012)
(quotingAvallone 14 A.3d at 570).

® Avallone 14 A.3d at 570 (citingPerson—Gaines v. Pepco Holdings, |81 A.2d 1159, 1161
(Del. 2009)).

’ Stanford 2012 WL 1549811, at *3 (quoting/ard v. Dep’t of Elections977 A.2d 900, 2009
WL 2244413, at *1 (Del. 2009)).

81d. (quotingWard, 2009 WL 2244413, at *1).

° Avallone 14 A.3d at 572.

1929 Del. C.§ 5931(a).

! Del. Merit R. 1.4.



(6) Appellants argue that the MERB erred whenldvweed the Department
to repost the Correctional Security Superintengeagition with an experience-
equivalency provision in the posting. Although Afipants agree that the MERB
properly found that Brennan was not qualified tog position, they argue that the
Department should not be allowed to modify the fpmsibefore reposting it.

(7) Appellants’ arguments lack merit for two reaso First, Appellants fail
to provide any authority that precludes the MER&nfrresolving their grievance
in such a manner. Without a modicum of contrartharty, Appellants fail to
demonstrate that the decision of the MERB is ewasgelet alone clearly wrong.
Second, Appellants do not provide any authorityt tinaould prohibit the
Department from modifying the position descriptidRather, the Department may
modify the position requirements to include equewdl experience under OMB
procedures. Because the decision of the MERB iselyerequiring the
Department to repost the Correctional Security 8ofdent position, there is
nothing to suggest that allowing the Departmentr@vise the description is
arbitrary or capricious.

(8) Appellants dispute this conclusion and contigrad current hiring policy
no longer includes the ability to hire based oniant experience. The MERB

specifically made a factual finding that equivaleexperience may qualify a



candidate for a promotion within the Departm&ntBecause this finding is based
on substantial evidencd,it will not be disturbed on appeal. Therefore,
Appellant's claim that MERB could not allow the Dapment to repost the

position after revising the position descriptiomashout merit.

(9) Appellants next argue that the MERB erred witelowed Brennan to
remain in the Correctional Security Superintendgosition on an acting basis
while the Department reposted the position. Th@e8ar Court found that
Appellants waived this argument because they dit rase it at the MERB
hearing. But Appellants argue that they couldhate raised it because they could
not have foreseen the MERB decision. The recorthomstrates that the
Appellants’ grievances sought to require the Depant to reconsider their
applications through a reposting of the positioAt no point did Appellants
request that the MERB remove Brennan from his mosit Thus, Appellant’s
second claim is waived for failure to raise itle tMERB proceeding'

(10) Even if Appellants’ second claim were not wedl, it is nonetheless
without merit.  Merit Rule 10.1 specifically proed that “[lJimited term

appointments are permitted when a Merit vacancstexhat is not of a continuing

12 Burton v. Dep't of CorrectionsNo. 12-03-540, at 4 (Del. Merit Emp. Relations. Bitt. 3,
2012).

3 The Department introduced evidence of seven cateldqualified for a position based on
their equivalent experience from 2008 through 201HAurther, the Department selected two
candidates for positions based on their equivagperience.

14 SeeSup. Ct. R. 8 (providing that “[o]nly questionsra presented to the trial court may be
presented for review”).



nature, but is projected to exceed 90 ddys.Although the Merit Rules also
require a candidate for promotion to meet the jehuirement$® the MERB
invalidated Brennan’s promotion. Instead, he iviag in that position aécting
Correctional Security Superintendent. Because dbigsion is not a promotion
and because the MERB has broad discretion to resghevances between
employees and the Department, Appellants’ secachdhcks merit.

NOW, THEREFORE, IT IS ORDERED that the judgmenttloé Superior
Court isAFFIRMED.

BY THE COURT:

/s/ Henry duPont Ridgely
Justice

15 Del. Merit R. 10.1.
18 Del. Merit R. 10.4.



