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BeforeSTEELE, Chief JusticeJACOBS andRIDGELY, Justices
ORDER

This 28" day of September 2013, upon consideration of tiefsbof the
parties and the record below, it appears to thetGoat:

(1) The defendant-appellant, Harry W. Andersdedfan appeal from the
Superior Court’s January 30, 2013 violation of @idn (“VOP”) sentencing
order. For the reasons that follow, this mattel e remanded to the Superior
Court for the sole purpose of correcting a calooaerror in Anderson’s VOP
sentencing order. In all other respects, the Soip€ourt’s judgment is affirmed.

(2) The record before us reflects that, in Decen2®®5, Anderson was
indicted on charges of Possession of a Deadly We&pwing the Commission of

a Felony, Assault in the Second Degree, two cooffeckless Endangering in the



First Degree, Receiving Stolen Property and Regjshirrest. On March 6, 2006,
Anderson pleaded guilty to Assault in the SecondrBe. The remaining charges
were dismissed. Anderson was sentenced to 8 géarvel V incarceration, with
credit for 167 days of Level V time served, to bemended after 1 year for 2 years
of Level Il probation.

(3) On March 9, 2007, Anderson was found to haw@nitted a VOP.
He was re-sentenced to 6 and % years at Level Vbhetosuspended upon
completion of TASC evaluation for 2 years of LeVél Home Confinement, in
turn to be suspended after 6 months for Level itbation: On November 21,
2007, Anderson was found to have committed a seddO®. He was re-
sentenced to 6 years at Level V, to be suspendef@ f@ars at Level IV Work
Release, in turn to be suspended after 6 monttayears of Level Ill probatioh.

(4) On September 22, 2010, Anderson was foundate lcommitted a
third VOP. He was re-sentenced to 6 years at L&yeb be suspended after 1
year and 1 month for 6 months at Level 1V, to biéofeed by 12 months of Level
Il probation® On January 30, 2013, Anderson was found to hawenttted his

fourth VOP. He was re-sentenced to 6 years atll\veith credit for 1 year and

! The sentencing order was modified on April 3, 269@dd the Crest Program and Crest
Aftercare.

% The sentencing order was modified on January @8 20 remove the phrase “suspended
immediately.”

% The sentencing order was modified on Septembe2dB]. to credit Anderson with 62 days
previously served and was further modified on Septr 20, 2011 to credit Anderson with 1
year, 6 months and 7 days previously served.



62 days previously served, to be suspended afyegars for 6 months at Level Il
probation. This appeal followed.

(5) In his appeal, Anderson claims that a) theeBiop Court relied on
unproven criminal conduct to find him in violatiah his probation; b) he was not
provided with the minimum requirements of due pescat the VOP hearing; c) the
Superior Court imposed a sentence in excess of mbadmmended by the
SENTAC guidelines; d) his sentence to 4 years aeL¥ was improper; and e)
the Superior Court miscalculated the amount of L&/dime remaining on his
original Level V sentence.

(6) Anderson’s first claim is that the Superioru@torelied on unproven
criminal conduct to find him in violation of his gvation. A guilty plea to
criminal charges that are the basis for a VOP nend®ot any challenge to the
sufficiency of the evidence at the VOP heafinghe record in this case reflects
that Anderson entered a plea of guilty to 2 cowfhtBurglary in the Third Degree
on January 24, 2013. The transcript of the VOPihgaon January 30, 2013
reflects that Anderson’s probation officer informéek judge that Anderson had
pleaded guilty to those charges. As such, thesesuéicient evidence supporting
the Superior Court’s finding of a VOP. We, therefoconclude that Anderson’s

first claim is without merit.

* Dejesusv. State, 977 A.2d 797, 799-800 (Del. 2009).



(7) Anderson’s second claim is that he was notvidem with the
minimum requirements of due process at the VOPiigarA VOP hearing is not
a criminal trial and does not require the full ppiyoof constitutional protectiors.
At the hearing, the State need only prove by agmdprance of the evidence that
the probationer’s conduct has not been as goodaasred by the conditions of his
probation’> There is no evidence of a due process violatiothis case. The
administrative warrant apprised Anderson of thegat violations. Moreover, the
transcript of the VOP hearing reflects that Andarseas aware of the alleged
violations and was permitted to speak at lengthisnown behalf. In addition to
the probation officer's testimony concerning Anaers previous guilty plea to
criminal charges, the sentencing judge also hadefswh’'s admission to a curfew
violation before him when he issued his VOP sentenorder. We, therefore,
conclude that Anderson’s second claim is withoutitme

(8) Anderson’s third claim is that his VOP sengnexceeded the
sentence recommended by the SENTAC guideliness wWell-settled that there is
no constitutional or statutory right in Delawareappeal a criminal punishment
solely on the sole basis that it deviates fromSENTAC sentencing guidelinés.

There is no evidence that the sentencing judgeeabhis discretion by deviating

® Jones v. Sate, 560 A.2d 1056, 1058 (Del. 1989) (citiBépck v. Romano, 471 U.S. 606, 610
(1985)).

® Kurzmann v. Sate, 903 A.2d 702, 716 (Del. 2006).

"Wynn v. Sate, 23 A.3d 145, 148-150 (Del. 2011).



from the SENTAC guidelines in sentencing AndersdoiNe, therefore, conclude
that Anderson’s third claim also is without merit.

(9) Anderson’s fourth claim is that the judge’spwsition of a 4-year
sentence at Level V was improper. Delaware lawipes that, once a defendant
commits a VOP, the Superior Court is authorizednpose the full amount of
Level V time remaining on his original Level V sente® Anderson does not
claim that his 4-year Level V sentence exceedsatheunt of time remaining on
his original Level V sentence. Rather, Andersaina$ that the sentencing judge,
In his discretion, should have sentenced him ami{time served.” In the absence
of any evidence that the 4-year Level V sentenceilkegal, or that the sentencing
judge abused his discretion in imposing a 4-yeareL® sentencé,we conclude
that Anderson’s fourth claim also is without merit.

(10) Finally, Anderson claims that the Superioru@amiscalculated the
amount of time remaining on his original Level \hemnce. As laudably conceded
by the State, it appears that there was an errthreircalculation of the suspended
Level V time in Anderson’s VOP sentencing order.pe@fically, because
Anderson was continuously incarcerated from June2@40 to June 7, 2011, that

period should have been subtracted from the Levelife remaining on

8 Pavulak v. State, 880 A.2d 1044, 1045-46 (Del. 2005) (citing Debd@ Ann. tit. 11, §4334(c)).
® Weber v. Sate, 655 A.2d 1219, 1221 (Del. 1995) (this Court’s elfate review of a sentence is
limited to whether the sentence is illegal or is ginoduct of an abuse of the judge’s broad
discretion).



Anderson’s original sentencing order when he wadeseed for his third VOP.
We, therefore, conclude that this matter must Ineareled to the Superior Court
for the sole purpose of correcting this apparemrer

NOW, THEREFORE, IT IS ORDERED that this matteresnanded to the
Superior Court for further proceedings in accor@awith this Order. In all other
respects, the judgment of the Superior Court is IRRMED. Jurisdiction is not
retained.

BY THE COURT:

/sl Henry duPont Ridgely
Justice




