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BeforeSTEELE, Chief JusticeJACOBS, andRIDGELY, Justices.
ORDER

This 28" day of March 2013, upon consideration of the pattbriefs
and the record on appeal, it appears to the Cloartt t

(1) The appellant, Russell Steedley, filed this egbpfrom the
Superior Court’s dismissal of his medical malp@etcomplaint for failure
to file an affidavit of merit. We find no merit t&teedley’'s appeal.
Accordingly, we affirm the Superior Court’s judgnten

(2) Steedley is an inmate at the James T. VaughmeGenal
Center in Smyrna, Delaware. Linda Surdo-Galef isnadical doctor

employed by Correct Care Solutions, Inc., the Statdracted medical



provider for the Department of Correction. On $eqter 27, 2011,
Steedley filed a medical malpractice complaint asgfaiboth appellees,
alleging that Surdo-Galef failed to effectively dteSteedley’s cluster
headaches. On December 21, 2011, the Superioit Gsued an opinion
holding that, pursuant to 18 Del. C. § 6853, Stgdlas required to file an
affidavit of merit to accompany his malpractice @amnt. The Superior
Court granted Steedley an additional 60 days te file affidavit and
informed him that, if the affidavit was not filedithin 60 days, his
complaint would be dismissed. After Steedley apttma but failed to obtain
interlocutory review by this Court, the Superioru@ogranted Steedley an
additional 60 days from May 23, 2012 to file aniddfit of merit.
Ultimately, Steedley’s complaint was dismissed argést 23, 2012 for his
failure to file the affidavit of merit. This apddallowed.

(3) After careful consideration, the Court finds moerit to
Steedley’s appedl. Section 6853 of Title 18 of the Delaware Code
unequivocally requires that “[n]o healthcare negtige lawsuit shall be filed
in this State unless the complaint is accompanyed[B]n affidavit of merit
as to each defendant signed by an expert witnesating that there are

reasonable grounds to believe that there has beaithbare medical

! See Biggins v.Correctional Med. Servs., 2010 WL 3447541 (Del. Sept. 2, 2018yith
v. Sate, 2012 WL 3252864 (Del. Aug. 9, 2012).
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negligence committed by each defenddntThe only exceptions to this
requirement are when the alleged medical negligenadves: (i) a foreign
body unintentionally left within the patient followg surgery; (ii) a fire or
explosion originating in a substance used in treatnand occurring during
the course of treatment; or (iii) a surgical pragedon the wrong patient or
wrong body part.

(4) Itis undisputed that Steedley failed to ale affidavit of merit
as to either defendant. Moreover, his allegatminsiedical negligence did
not fall within one of the exceptions to the affitaequirement set forth in
Section 6853(e). His contention that the affidafitmerit is not necessary
when a plaintiff requests review of the complaiptirsuant to Delaware
Superior Court Civil 71.2, by a medical malpractiexiew panel has no
basis in law and is contradicted by the clear teoind8 Del. C. § 6853.
Furthermore, we find no merit to Steedley’'s contantthat the affidavit
requirement is unconstitutional as applied to ham, indigent prisoner,
because it restricts his access to the court sgsteWhile Steedley’s

incarceration may make obtaining the affidavit @rihmore challenging, he

2DEL. CODEANN. tit. 18, § 6853(a)(1) (Supp. 2012).
%1d. § 6853(b), (e).



is not prevented from doing so and is not in a uaigosition vis-a-vis other
indigent plaintiffs simply because of his incarcna.*
NOW, THEREFORE, IT IS ORDERED that the judgmeittioe
Superior Court is AFFIRMED.
BY THE COURT:

/s/ Henry duPont Ridgely
Justice

4 See, eg., Muhammad v. Correctional Med. Servs., 2011 WL 5368849 (Del. Super.
Nov. 4, 2011) (ruling on the sufficiency of an in@plaintiff's affidavit of merit).
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