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This is an appeal from a post-trial decision amalfjudgment of the
Court of Chancery awarding more than $2 billiomdamages and more than
$304 million in attorneys’ fees. The Court of Cbary held that the
defendants-appellants, Americas Mining Corporati¢tAMC”), the
subsidiary of Southern Copper Corporation’s (“SeuthPeru”) controlling
shareholder, and affiliate directors of SoutherrmruPé&collectively, the
“Defendants”), breached their fiduciary duty of &ty to Southern Peru and
its minority stockholders by causing Southern Péou acquire the
controller's 99.15% interest in a Mexican miningwqmany, Minera México,
S.A. de C.V. (“Minera”), for much more than it wasrth, i.e., at an unfair
price.

The Plaintiff challenged the transaction derivalyv on behalf of
Southern Peru. The Court of Chancery found tleé éwidence established
that the controlling shareholder, Grupo México, B.Ade C.V. (“Grupo
Mexico”), through AMC, “extracted a deal that was better than market”
from Southern Peru due to the ineffective operatiba special committee
(the “Special Committee”). To remedy the Defendabteaches of loyalty,
the Court of Chancery awarded the difference betwbe value Southern
Peru paid for Minera ($3.7 billion) and the amothee Court of Chancery

determined Minera was worth ($2.4 billion). The u@@oof Chancery



awarded damages in the amount of $1.347 billiors gtue- and post-
judgment interest, for a total judgment of $2.03iion. The Court of
Chancery also awarded the Plaintiff's counsel atgs’ fees and expenses
in the amount of 15% of the total judgment, whichoaints to more than
$304 million.
Issues on Appeal

The Defendants have raised five issues on appéiast, they argue
that the Court of Chancery impermissibly denied efendants the
opportunity to present a witness from Goldman, Sa&iCo. (“Goldman”)
at trial to explain its valuation process, on theumpds that the witness
constituted an “unfair surprise.” Second, theytead that the Court of
Chancery committed reversible error by failing tetedtmine which party
bore the burden of proof before trial. They furttdaim the Court of
Chancery erred by ultimately allocating the burdenthe Defendants,
because, they submit, the Special Committee wagpamtent, well-
functioning, and did not rely on the controlling aséholder for the
information that formed the basis for its recomnaiwh. Third, they argue
that the Court of Chancery’s determination abowat tfair’ price for the
transaction was arbitrary and capricious. Fouhhy assert that the Court

of Chancery’s award of damages is not supporteeMmence in the record,
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but rather by impermissible speculation and conject Finally, the
Defendants’ allege that the Court of Chancery’'srawd attorneys’ fees of
more than $304 million is an abuse of discretioBouthern Peru also
appeals from the award of attorneys’ fees to tlagnBff's counsel.

We have determined that all of the Defendantslsagnts are without
merit. Therefore, the judgment of the Court of @y is affirmed.

FACTUAL BACKGROUND

The controlling stockholder in this case is Grigéxico, S.A.B. de
C.V. The NYSE-listed mining company is SouthernruPeCopper
Corporatio® The Mexican mining company is Minera México, Sdhe
c.Vv.*

In February 2004, Grupo Mexico proposed that SoutReru buy its
99.15% stake in Minera. At the time, Grupo Mexmened 54.17% of
Southern Peru’s outstanding capital stock and ceu&tcise 63.08% of the
voting power of Southern Peru, making it SoutheraruB majority

stockholder.

2 The facts are taken almost verbatim from the puist-decision by the Court of
Chancery.

® On October 11, 2005, Southern Peru changed itsen#m “Southern Copper
Corporation” and is currently traded on the NYSHEemthe symbol “SCCO.”

* Grupo Mexico held — and still holds — its interést Southern Peru through its
wholly-owned subsidiary Americas Mining CorporatifMC”). Grupo Mexico also
held its 99.15% stake in Minera through AMC. AM®@t Grupo Mexico, is a defendant
to this action, but | refer to them collectively @supo Mexico in this opinion because
that more accurately reflects the story as it hapge
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Grupo Mexico initially proposed that Southern Pguurchase its
equity interest in Minera with 72.3 million sharesnewly-issued Southern
Peru stock. This “indicative” number assumed thitera’s equity was
worth $3.05 billion, because that is what 72.3 ionllshares of Southern
Peru stock were worth then in cash. By stark esttwith Southern Peru,
Minera was almost wholly owned by Grupo Mexico ahdrefore had no
market-tested value.

Because of Grupo Mexico’'s self-interest in the geerproposal,
Southern Peru formed a “Special Committee” of desiested directors to
“evaluate” the transaction with Grupo Mexico. TBpecial Committee
spent eight months in an awkward back and forti tupo Mexico over
the terms of the deal before approving Southerru’®eacquisition of
99.15% of Minera’s stock in exchange for 67.2 milinewly-issued shares
of Southern Peru stock (the “Merger”) on OctoberZ104. That same day,
Southern Peru’s board of directors (the “Board”animously approved the
Merger and Southern Peru and Grupo Mexico entengnl & definitive
agreement (the “Merger Agreement”). On October 2104, the market
value of 67.2 million shares of Southern Peru stwak $3.1 billion. When
the Merger closed on April 1, 2005, the value of26iillion shares of

Southern Peru had grown to $3.75 billion.



This derivative suit was then brought against @Geipo Mexico
subsidiary that owned Minera, the Grupo Mexicolated directors of
Southern Peru, and the members of the Special Civgemnalleging that the
Merger was entirely unfair to Southern Peru andhitsority stockholders.

The crux of the Plaintiff's argument is that Gruptexico received
something demonstrably worth more than $3 billi6@.2 million shares of
Southern Peru stock) in exchange for something whaat not worth nearly
that much (99.15% of Minerd). The Plaintiff points to the fact that
Goldman, which served as the Special Committeeanttial advisor, never
derived a value for Minera that justified payingu@o Mexico’'s asking
price, but instead relied on a “relative” valuatianalysis that involved
comparing the discounted cash flow (“DCF”) valuésSouthern Peru and
Minera, and a contribution analysis that impropayplied Southern Peru’s
own market EBITDA multiple (and even higher mulég) to Minera’s
EBITDA projections, to determine an appropriate hextge ratio to use in
the Merger. The Plaintiff claims that, because $pecial Committee and
Goldman abandoned the company’s market price agasume of the true

value of the give, Southern Peru substantially pa&ierin the Merger.

®> The remaining plaintiff in this action is Micha&heriault, as trustee of and for the
Theriault Trust.
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The Defendants remaining in the case are Grupoiddeand its
affiliate directors who were on the Southern Peaafd at the time of the
Merger® These Defendants assert that Southern Peru ametd/re similar
companies and were properly valued on a relatigesbdn other words, the
defendants argue that the appropriate way to deterthe price to be paid
by Southern Peru in the Merger was to compare bothpanies’ values
using the same set of assumptions and methodo)agtesr than comparing
Southern Peru’s market capitalization to Minera’€M value. The
Defendants do not dispute that shares of Southern &ock could have
been sold for their market price at the time of Mherger, but they contend
that Southern Peru’s market price did not refléet tundamental value of
Southern Peru and thus could not appropriately drapared to the DCF
value of Minera.

After this brief overview of the basic events aih@ parties’ core
arguments, the Court of Chancery provided the ¥alig more detailed

recitation of the facts as it found them afterltria

® These individual defendants are German Larrea Metasco, Genaro Larrea Mota-
Velasco, Oscar Gonzalez Rocha, Emilio Carrillo GambJaime Fernandez Collazo
Gonzalez, Xavier Garcia de Quevedo Topete, Arma@diega Gomez, and Juan
Rebolledo Gout.
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The Key Players

Southern Peru operates mining, smelting, and ingfifiacilities in
Peru, producing copper and molybdenum as well bgrsiand small
amounts of other metals. Before the Merger, SaoatReru had two classes
of stock: common shares that were traded on the Y& Stock Exchange;
and “Founders Shares” that were owned by Grupo &texterro Trading
Company, Inc., and Phelps Dodge Corporation (theoufiding
Stockholders”). Each Founders Share had five vp&Fsshare versus one
vote per share for ordinary common stock. Grupaxiste owned 43.3
million Founders Shares, which translated to 54.10%&outhern Peru’s
outstanding stock and 63.08% of the voting power.

Southern Peru’s certificate of incorporation andstackholders’
agreement also gave Grupo Mexico the right to nateira majority of the
Southern Peru Board. The Grupo Mexico-affiliatedectors who are
defendants in this case held seven of the thirBeard seats at the time of
the Merger. Cerro owned 11.4 million Founders 88af14.2% of the
outstanding common stock) and Phelps Dodge owngtirfiillion Founders
Shares (13.95% of the outstanding common stockhog them, therefore,

Grupo Mexico, Cerro, and Phelps Dodge owned ovés 82Southern Peru.



Grupo Mexico is a Mexican holding company listedtbe Mexican
stock exchange. Grupo Mexico is controlled byltheea family, and at the
time of the Merger defendant German Larrea wa<therman and CEO of
Grupo Mexico, as well as the Chairman and CEO aftt8zrn Peru. Before
the Merger, Grupo Mexico owned 99.15% of Minerateck and thus
essentially was Minera’s sole owner. Minera isompany engaged in the
mining and processing of copper, molybdenum, zsieer, gold, and lead
through its Mexico-based mines. At the time of Merger, Minera was
emerging from — if not still mired in — a period fofancial difficulties, and
its ability to exploit its assets had been compeadi by these financial
constraints. By contrast, Southern Peru was irddm@ancial condition and
virtually debt-free.

Grupo Mexico Proposes That Southern Peru Acquireridra

In 2003, Grupo Mexico began considering combinitsy Reruvian
mining interests with its Mexican mining interestdn September 2003,
Grupo Mexico engaged UBS Investment Bank to provadiice with
respect to a potential strategic transaction inmglvSouthern Peru and
Minera.

Grupo Mexico and UBS made a formal presentatiorStathern

Peru’s Board on February 3, 2004, proposing thattf®wn Peru acquire
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Grupo Mexico’s interest in Minera from AMC in excaige for newly-issued
shares of Southern Peru stock. In that presentat&upo Mexico
characterized the transaction as “[Southern Peractuire Minera [ ] from
AMC in a stock for stock deal financed through tegeuance of common
shares; initial proposal to issue 72.3 million sisdr A footnote to that
presentation explained that the 72.3 million shanes “an indicative
number” of Southern Peru shares to be issued, asguan equity value of
Minera of $3.05 billion and a Southern Peru shareepof $42.20 as of
January 29, 2004.

In other words, the consideration of 72.3 millidrages was indicative
in the sense that Grupo Mexico wanted $3.05 billiordollar value of
Southern Peru stock for its stake in Minera, arelrtbmber of shares that
Southern Peru would have to issue in exchange foretd would be
determined based on Southern Peru’s market prids. a result of the
proposed merger, Minera would become a virtually olyhowned
subsidiary of Southern Peru. The proposal alstecoplated the conversion
of all Founders Shares into a single class of comshares.

Southern Peru Forms A Special Committee
In response to Grupo Mexico’s presentation, the r@oaet on

February 12, 2004 and created a Special Commidtegaluate the proposal.

11



The resolution creating the Special Committee pledithat the “duty and
sole purpose” of the Special Committee was “to @& the [Merger] in
such manner as the Special Committee deems tosi@lole and in the best
interests of the stockholders of [Southern Peraipd authorized the Special
Committee to retain legal and financial advisorSatithern Peru’s expense
on such terms as the Special Committee deemed@pmis® The resolution
did not give the Special Committee express powenegotiate, nor did it
authorize the Special Committee to explore othategic alternatives.

The Special Committee’s makeup as it was finadlitled on March
12, 2004 was as follows:

. Harold S. Handelsman: Handelsman graduated from
Columbia Law School and worked at Wachtell, Lipton,
Rosen & Katz as an M&A lawyer before becoming an
attorney for the Pritzker family interests in 1978he
Pritzker family is a wealthy family based in Chicatipat
owns, through trusts, a myriad of businesses.
Handelsman was appointed to the Board in 2002 by
Cerro, which was one of those Pritzker-owned
businesses.

. Luis Miguel Palomino Bonilla: Palomino has a Phn
finance from the Wharton School at the University o
Pennsylvania and worked as an economist, analybt an
consultant for various banks and financial insiotos.
Palomino was nominated to the Board by Grupo Mexico
upon the recommendation of certain Peruvian pension
funds that held a large portion of Southern Peru’s
publicly traded stock.

12



. Gilberto Perezalonso Cifuentes: Perezalonsobb#s a
law degree and an MBA and has managed multi-billion
dollar companies such as Grupo Televisa and
AeroMexico Airlines. Perezalonso was nominatetht®
Board by Grupo Mexico.

. Carlos Ruiz Sacristan: Ruiz, who served as fhecial
Committee’s Chairman, worked as a Mexican
government official for 25 years before co-foundiag
investment bank, where he advises on M&A and
financing transactions. Ruiz was nominated toBbard
by Grupo Mexico.

The Special Committee Hires Advisors And
Seeks A Definitive Proposal From Grupo Mexico

The Special Committee began its work by hiring .Le&unsel and a
financial advisor. After considering various opisp the Special Committee
chose Latham & Watkins LLP and Goldman. The Sp&ftammittee also
hired a specialized mining consultant to help Gadmwith certain technical
aspects of mining valuation. Goldman suggestedudtants that the Special
Committee might hire to aid in the process; aftamsidering these options,
the Special Committee retained Anderson & Schwalig.§").

After hiring its advisors, the Special Committe# eut to acquire a
“proper” term sheet from Grupo Mexico. The Spe&@ammittee did not
view the most recent term sheet that Grupo Mexad $ent on March 25,
2004 as containing a price term that would alloe 8pecial Committee to

properly evaluate the proposal. For some reaserspecial Committee did
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not get the rather clear message that Grupo Metkioaght Minera was
worth $3.05 billion.

Thus, in response to that term sheet, on April(42 Ruiz sent a
letter to Grupo Mexico on behalf of the Special @attee in which he
asked for clarification about, among other thirtgs, pricing of the proposed
transaction. On May 7, 2004, Grupo Mexico serthto Special Committee
what the Special Committee considered to be tls¢ ‘faroper” term sheet,
making even more potent its ask.

The May 7 Term Sheet

Grupo Mexico’'s May 7 term sheet contained moreci$igedetails
about the proposed consideration to be paid inMbeger. It echoed the
original proposal, but increased Grupo Mexico’'s &gkn $3.05 billion
worth of Southern Peru stock to $3.147 billion.e8pcally, the term sheet
provided that:

The proposed value of Minera [ ] is US$4,3 billimomprised

of an equity value of US$3,147 million [sic] and &I$153

million [sic] of net debt as of April 2004. The mber of

[Southern Peru] shares to be issued in respebetadquisition

of Minera [ ] would be calculated by dividing 98%4of the

equity value of Minera [ ] by the 20-day averagesoilg share

price of [Southern Peru] beginning 5 days priocltsing of the
[Merger]’

’ At this point in the negotiation process, Grupoxie mistakenly believed that it only
owned 98.84% of Minera. It later corrects thisogrand the final Merger consideration
reflected Grupo Mexico’s full 99.15% equity owndpshktake in Minera.
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In other words, Grupo Mexico wanted $3.147 billion market-tested
Southern Peru stock in exchange for its stake mekéi. The structure of the
proposal, like the previous Grupo Mexico ask, shdlat Grupo Mexico
was focused on the dollar value of the stock it @aceive.

Throughout May 2004, the Special Committee’s adgismnducted
due diligence to aid their analysis of Grupo Mejscoroposal. As part of
this process, A&S visited Minera’'s mines and adjdstthe financial
projections of Minera managemenie( of Grupo Mexico) based on the
outcome of their due diligence.

Goldman Begins To Analyze Grupo Mexico’s Proposal

On June 11, 2004, Goldman made its first presemdt the Special
Committee addressing the May 7 term sheet. Altha@gldman noted that
due diligence was still ongoing, it had already@&angreat deal of work and
was able to provide preliminary valuation analyskthe standalone equity
value of Minera, including a DCF analysis, a cdnition analysis, and a
look-through analysis.

Goldman performed a DCF analysis of Minera basedoag-term
copper prices ranging from $0.80 to $1.00 per poand discount rates
ranging from 7.5% to 9.5%, utilizing both unadjustdinera management

projections and Minera management projections asstetl by A&S. The
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only way that Goldman could derive a value for Manelose to Grupo
Mexico’s asking price was by applying its most aggive assumptions (a
modest 7.5% discount rate and its high-end $1.00fiQ-term copper price)
to the unadjusted Minera management projectiongshwielded an equity
value for Minera of $3.05 billion. By applying theame aggressive
assumptions to the projections as adjusted by A&®Jdman’'s DCF
analysis yielded a lower equity value for Minera $2.41 billion.
Goldman’s mid-range assumptions (an 8.5% discatatand $0.90/Ib long-
term copper price) only generated a $1.7 billiomiggvalue for Minera
when applied to the A&S-adjusted projections. Tibathe mid-range of the
Goldman analysis generated a value for Minera“@b€) a full $1.4 billion
less than Grupo Mexico’s ask for the give.

It made sense for Goldman to use the $0.90 perddamy term
copper price as a mid-range assumption, becauspribe was being used at
the time by both Southern Peru and Minera for psepoof internal
planning. The median long-term copper price fosebased on Wall Street
research at the time of the Merger was also $0e9@pund.

Goldman’s contribution analysis applied SouthermuRe market-
based sales, EBITDA, and copper sales multipldditeera. This analysis

yielded an equity value for Minera ranging only ve¢n $1.1 and $1.7
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billion. Goldman’s look-through analysis, which sva sum-of-the-parts
analysis of Grupo Mexico’'s market capitalizatiorengrated a maximum
equity value for Minera of $1.3 billion and a minim equity value of only
$227 million.

Goldman summed up the import of these various apalyin an
“lllustrative Give/Get Analysis,” which made patetiie stark disparity
between Grupo Mexico’s asking price and Goldmamikiation of Minera:
Southern Peru would “give” stock with a market priof $3.1 billion to
Grupo Mexico and would “get” in return an asset twaro more than $1.7
billion.

The important assumption reflected in Goldman's eJufhl
presentation was that a bloc of shares of SoutRern could yield a cash
value equal to Southern Peru’s actual stock marke¢ and was thus worth
its market value was emphasized by the Court omCéry. At trial, the
Defendants disclaimed any reliance upon a claihSoathern Peru’s stock
market price was not a reliable indication of tlaslcvalue that a very large
bloc of shares — such as the 67.2 million paid m@pG Mexico — could yield
in the market. Thus, the price of the “give” wasays easy to discern. The
guestion thus becomes what was the value of the”“gdanlike Southern

Peru, Minera’s value was not the subject of a mgaolarket test. Minera
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shares were not publicly traded and thus the cognpas embedded in the
overall value of Grupo Mexico.

The June 11 presentation clearly demonstratesGb&tman, in its
evaluation of the May 7 term sheet, could not getdet anywhere near the
give. Notably, that presentation marked fingt and last timehat a give-get
analysis appeared in Goldman’s presentations t§peeial Committee.

The Court of Chancery described what happenedasegtirious. The
Special Committee began tevaluethe “give” in order to make the “get”
look closer in value. The DCF analysis of the eabfi Minera that Goldman
presented initially caused concern. As Handelsstated at trial, “when
[the Special Committee] thought that the value oftitSern Peru was its
market value and the value of Minera [ ] was iscdunted cash flow value .
. . those were very different numbers.”

But, the Special Committee’s view changed when @ald presented
it with a DCF analysis of the value of SouthernuPen June 23, 2004. In
this June 23 presentation, Goldman provided thei8p€ommittee with a
preliminary DCF analysis for Southern Peru analegmuthe one that it had
provided for Minera in the June 11 presentatiomit, Bhe discount rates that
Goldman applied to Southern Peru’s cash flows rdrfigem 8% to 10%

instead of 7.5% to 9.5%. Based on Southern Permagenent’s
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projections, the DCF value generated for Southerru RiIsing mid-range
assumptions (a 9% discount rate and $0.90/Ib leny-tcopper price) was
$2.06 billion. This was about $1.1 billion shy $buthern Peru’s market
capitalization as of June 21, 2004 ($3.19 billiolmhose values “comforted”
the Special Committe®.

The Court of Chancery found that “comfort” was altd avord for the
Special Committee to use in this context. Whatd@aln was basically
telling the Special Committee was that Southeru s being overvalued
by the stock market. That is, Goldman told thecgpeCommittee that even
though Southern Peru’s stock was worth an obtagnabtount in cash, it
really was not worth that much in fundamental term§hus, although
Southern Peru had an actual cash value of $3.1®mhilits “real,”
“intrinsic,” or “fundamental” value was only $2.@#llion, and giving $2.06
billion in fundamental value for $1.7 billion in fidamental value was
something more reasonable to consider.

The Court of Chancery concluded that the more kgieaction of
someone not in the confined mindset of directora @bntrolled company

may have been that it was a good time to capitalizé¢he market multiple

8 Tr. at 159 (Handelsman) (“I think the committeesvemmewhat comforted by the fact
that the DCF analysis of Minera [ ] and the DCFlgsia of [Southern Peru] were not as
different as the discounted cash flow analysis ofhdvh [ ] and the market value of
Southern Peru.”).
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the company was getting and monetize the assee Cidurt of Chancery
opined that a third party in the Special Commigg@isition might have sold
at the top of the market, or returned cash to thatl®rn Peru stockholders
by declaring a special dividend. For examplet rhade long-term strategic
sense for Grupo Mexico to consolidate Southern BeduMinera, there was
a logical alternative for the Special Committed @upo Mexico to make a
premium to market offer for Southern Peru. Letariviexico be the buyer,
not the seller.

In other words, the Court of Chancery found thatdaying like a
third-party negotiator with its own money at stale with the full range of
options, the Special Committee would have put Grifexico back on its
heels. Doing so would have been consistent wiHittancial advice it was
getting and seemed to accept as correct. The @ggammittee could have
also looked to use its market-proven stock to bagrapany at a good price
(a lower multiple to earnings than Southern Peraig) then have its value
rolled into Southern Peru’s higher market multifdeearnings. That could
have included buying Minera at a price equal tdutslamental value using
Southern Peru’s market-proven currency.

The Court of Chancery was chagrined that insteadowig any of

these things, the Special Committee was “comforted'the fact that they
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could devalue that currency and justify paymgre for Minera than they
originally thought they should.
Special Committee Moves Toward Relative Valuation

After the June 23, 2004 presentation, the Spec@hm@ittee and
Goldman began to embrace the idea that the congpahauld be valued on
a relative basis. In a July 8, 2004 presentatiothé Special Committee,
Goldman included both a revised standalone DCFyaizabf Minera and a
“‘Relative Discounted Cash Flow Analysis” in the rforof matrices
presenting the “indicative number” of Southern Pshares that should be
Issued to acquire Minera based on various assungtidhe relative DCF
analysis generated a vast range of Southern Paressto be issued in the
Merger of 28.9 million to 71.3 million. Based owuhern Peru’s July 8,
2004 market value of $40.30 per share, 28.9 milibares of Southern Peru
stock had a market value of $1.16 billion, and 7hilion shares were
worth $2.87 billion. In other words, even the heghequity value yielded
for Minera by this analysis was short of Grupo Mess actual cash value
asking price.

The revised standalone DCF analysis applied thee sfistount rate
and long-term copper price assumptions that Goldnahused in its June

11 presentation to updated projections. This tilme,applying a 7.5%
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discount rate and $1.00 per pound long-term coppere to Minera
management’s projections, Goldman was only abladid an equity value
of $2.8 billion for Minera. Applying the same aggsive assumptions to the
projections as adjusted by A&S generated a standaémuity value for
Minera of only $2.085 billion. Applying mid-rangesssumptions (a discount
rate of 8.5% and $0.90/Ib long-term copper priae)the A&S-adjusted
projections yielded an equity value for Minera afyo$1.358 billion.

The Special Committee Makes A Counterproposal
Suggests A Fixed-Exchange Ratio

After Goldman’s July 8 presentation, the Speciam@uttee made a
counterproposal to Grupo Mexico. The Court of GQleay noted it was
“oddly” not mentioned in Southern Peru’s proxy staént describing the
Merger (the “Proxy Statement”). In this countepwsal, the Special
Committee offered that Southern Peru would acgMimgera by issuing 52
million shares of Southern Peru stock with a thememt market value of
$2.095 billion. The Special Committee also proposeplementation of a
fixed, rather than a floating, exchange ratio tiwauld set the number of
Southern Peru shares issued in the Merger.

From the inception of the Merger, Grupo Mexico ltahtemplated
that the dollar value of the price to be paid bytBern Peru would be fixed

(at a number that was always north of $3 billiowpile the number of
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Southern Peru shares to be issued as considevatiold float up or down
based on Southern Peru’s trading price aroundirtinee ¢f closing. But, the
Special Committee was uncomfortable with havingidsue a variable
amount of shares in the Merger. Handelsman tegtthat, in its evaluation
of Grupo Mexico’'s May 7 term sheet, “it was the sensus of the [Special
Committee] that a floating exchange rate was ataotes” because “no one
could predict the number of shares that [Southemu]Rvould have to issue
in order to come up with the consideration requkste

The Special Committee wanted a fixed exchange,ratimoch would
set the number of shares that Southern Peru wssiekiin the Merger at the
time of signing. The dollar value of the Mergensuleration at the time of
closing would vary with the fluctuations of SouthdPeru’s market price.
According to the testimony of the Special Committeembers, their
reasoning was that both Southern Peru’s stock aadcopper market had
been historically volatile, and a fixed exchangsraould protect Southern
Peru’s stockholders from a situation in which SeathPeru’s stock price
went down and Southern Peru would be forced teeissgreater number of
shares for Minera in order to meet a fixed dollatue. The Court of

Chancery found that position was hard to recongiéh the Special
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Committee and Southern Peru’s purported bullishredssut the copper
market in 2004.
Grupo Mexico Sticks To Its Demand

In late July or early August, Grupo Mexico respeddo the Special
Committee’s counterproposal by suggesting thatl®atPeru should issue
in excess of 80 million shares of common stockurcpase Minera. It is not
clear on the record exactly when Grupo Mexico aske®0 million shares,
but given Southern Peru’s trading history at tiaet the market value of
that consideration would have been close to $3libri basically the same
place where Grupo Mexico had started. The Spé&omhmittee viewed
Grupo Mexico’s ask as too high, which is not swipg given that the
parties were apparently a full billion dollars ialwe apart, and negotiations
almost broke down.

But, on August 21, 2004, after what is describetiaasextraordinary
effort” in Southern Peru’s Proxy Statement, GrupexMo proposed a new
asking price of 67 million shares. On August 2002, Southern Peru was
trading at $41.20 per share, so 67 million sharesswvorth about $2.76
billion on the market, a drop in Grupo Mexico’s askrupo Mexico’s new

offer brought the Special Committee back to theotiaging table.

24



After receiving two term sheets from Grupo Mexibattreflected the
67 million share asking price, the second of whishs received on
September 8, 2004, when 67 million shares had rieebe worth $3.06
billion on the market, Goldman made another pregem to the Special
Committee on September 15, 2004. In addition tdatgd relative DCF
analyses of Southern Peru and Minera (presenteg iankerms of the
number of shares of Southern Peru stock to bedssu¢he Merger), this
presentation contained a “Multiple Approach at Enént EBITDA
Scenarios,” which was essentially a comparison o@tigern Peru and
Minera’s market-based equity values, as deriveohfnoultiples of Southern
Peru’s 2004 and 2005 estimated (or “E”) EBITDA.

Goldman also presented these analyses in termbheohamber of
Southern Peru shares to be issued to Grupo Meratioer than generating
standalone values for Minera. The range of sharég issued at the 2004E
EBITDA multiple (5.0x) was 44 to 54 million; at ti#O05E multiple (6.3x)
Goldman’s analyses yielded a range of 61 to 72anilshares of Southern
Peru stock. Based on Southern Peru’'s $45.34 ghare as of September
15, 2004, 61 to 72 million shares had a cash vaf&2.765 billion to $3.26

billion.
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The Special Committee sent a new proposed termt she&rupo
Mexico on September 23, 2004. That term sheetigedvfor a fixed
purchase price of 64 million shares of SoutherruRganslating to a $2.95
billion market value based on Southern Peru’s tth@ment closing price).
The Special Committee’s proposal contained two s$etinat would protect
the minority stockholders of Southern Peru: (1)0&62collar around the
purchase price, which gave both the Special Coramiind Grupo Mexico
the right to walk away from the Merger if Southé&taru’s stock price went
outside of the collar before the stockholder vate] (2) a voting provision
requiring that a majority of the minority stockhetd of Southern Peru vote
in favor of the Merger. Additionally, the propogallled for Minera’s net
debt, which Southern Peru was going to absorbenMerger, to be capped
at $1.105 billion at closing, and contained vari@asporate governance
provisions.

The Special Committee’s Proposed Terms Rejected
But The Parties Work Out A Deal

On September 30, 2004, Grupo Mexico sent a cqumagosal to the
Special Committee, in which Grupo Mexico rejectelde t Special
Committee’s offer of 64 million shares and heldrfito its demand for 67
million shares. Grupo Mexico’s counterproposabalsected the collar and

the majority of the minority vote provision, propog instead that the
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Merger be conditioned on the vote of two-thirdstlodé outstanding stock.
Grupo Mexico noted that conditioning the Merger an two-thirds
shareholder vote obviated the need for the walkyavegdt requested by the
Special Committee, because Grupo Mexico would bevemted from
approving the Merger unilaterally in the event sheck price was materially
higher at the time of the stockholder vote thathattime of Board approval.
Grupo Mexico did accept the Special Committee’sppezd $1.05 billion
debt cap at closing. The Court of Chancery fourat tvas not much of a
concession in light of the fact that Minera waseatly contractually
obligated to pay down its debt and was in the m®ad doing so.

After the Special Committee received Grupo Mexiceé&ptember 30
counterproposal, the parties reached agreement estairc corporate
governance provisions to be included in the Mer§greement, some of
which were originally suggested by Grupo Mexico andhe of which were
first suggested by the Special Committee. Withsayting these provisions
were of no benefit at all to Southern Peru andutiside investors, the Court
of Chancery did say that they did not factor moneartantly in its decision
because they do not provide any benefit above thkegtions of default law
that were economically meaningful enough to clbsematerial dollar value

gap that existed.
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On October 5, 2004, members of the Special Comenitbet with
Grupo Mexico to iron out a final deal. At that rmeg, the Special
Committee agreed to pay 67 million sham®pped their demand for the
collar, and acceded to most of Grupo Mexico's deisan The Special
Committee justified paying a higher price througthatv the Court of
Chancery described as a series of economic camrterti The Special
Committee was able to “bridge the gap” between6dhenillion and the 67
million figures by decreasing Minera’s debt cap dnother $105 million,
and by getting Grupo Mexico to cause Southern Rerissue a special
dividend of $100 million, which had the effect ofateasing the value of
Southern Peru’s stock.  According to Special Cornaait member
Handelsman, these “bells and whistles” made ithsd fthe value of what
was being . . . acquired in the merger went up, taedvalue of the specie
that was being used in the merger went down .”.giving the Special
Committee reason to accept a higher Merger price.

The closing share price of Southern Peru was $58nl®ctober 5,
2004, so a purchase price of 67 million shareséhatarket value of $3.56
billion, which was higher than the dollar value uegted by Grupo Mexico

in its February 2004 proposal or its original Matevm sheet.
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At that point, the main unresolved issue was thekstolder vote that
would be required to approve the Merger. Aftertifar negotiations, on
October 8, 2004, the Special Committee gave upgsoproposed majority of
the minority vote provision and agreed to Grupo Me’ suggestion that
the Merger require only the approval of two-thirds the outstanding
common stock of Southern Peru. Given the sizéhefholdings of Cerro
and Phelps Dodge, Grupo Mexico could achieve athids vote if either
Cerro or Phelps Dodge voted in favor of the Merger.

Multi-Faceted Dimensions Of Controlling Power: lrge Stockholders
Who Want To Get Out Support A Strategic, Long-TeAgquisition As
A Prelude To Their Own Exit As Stockholders

One of the members of the Special Committee, Handm,
represented a large Founding Stockholder, Cerrbe Qourt of Chancery
noted that this might be seen in some ways to hdeelly positioned
Handelsman to be a very aggressive negotiator. Hautdelsman had a
problem to deal with, which did not involve Cerraving any self-dealing
interest in the sense that Grupo Mexico had. RatBeupo Mexico had
control over Southern Peru and thus over whethath@on Peru would take
the steps necessary to make the Founding Stockkbkleares marketable
under applicable securities regulations. Cerro Rhélps Dodge wanted to

monetize their investment in Southern Peru anaget
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Thus, while the Special Committee was negotiativeyterms of the
Merger, Handelsman was engaged in negotiationgsobwn with Grupo
Mexico. Cerro and Phelps Dodge had been seekmigtration rights from
Grupo Mexico (in its capacity as Southern Peruisticiler) for their shares
of Southern Peru stock, which they needed becads¢he volume
restrictions imposed on affiliates of an issueSBC Rule 144.

The Court of Chancery found that it is not clearicehparty first
proposed liquidity and support for the FoundingcRhmlders in connection
with the Merger. But it is plain that the concappears throughout the term
sheets exchanged between Grupo Mexico and thedbgammmitteeand it
is clear that Handelsman knew that registratiohtsigvould be part of the
deal from the beginning of the Merger negotiatiansl that thus the deal
would enable Cerro to sell as it desired. The BpE&ommittee did not take
the lead in negotiating the specific terms of thgistration rights provisions
— rather, it took the position that it wanted tave the back-and-forth over
the agreement details to Cerro and Grupo Mexicanddlsman, however,
played a key role in the negotiations with GrupaxiMe on Cerro’s behalf.

At trial, Handelsman explained that there were juatifications for
pursuing registration rights — one offered benedfislusive to the Founding

Stockholders, and the other offered benefits thatildv inure to Southern
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Peru’s entire stockholder base. The first jusdtilon was that Cerro needed
the registration rights in order to sell its shagesckly, and Cerro wanted
“to get out” of its investment in Southern PeruheTsecond justification
concerned the public market for Southern Peru stock

Granting registration rights to the Founding Stamlers would allow
Cerro and Phelps Dodge to sell their shares, isorgahe amount of stock
traded on the market and thus increasing Southero’$®somewnhat thin
public float. This would in turn improve stockheldliquidity, generate
more analyst exposure, and create a more effionranket for Southern Peru
shares, all of which would benefit the minority &ktbolders. Handelsman
thus characterized the registration rights situafis a “win-win,” because
“it permitted us to sell our stock” and “it was gbdor [Southern Peru]
because they had a better float and they had a wganized sale of
shares.”

Handelsman’s tandem negotiations with Grupo Mexiglminated in
Southern Peru giving Cerro registration rightsitsrshares on October 21,
2004, the same day that the Special Committee ap@rthe Merger. In
exchange for registration rights, Cerro exprestethtent to vote its shares
in favor of the Merger if the Special Committee aeenended it. If the

Special Committee made a recommendation againdfi¢nger, or withdrew
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its recommendation in favor of it, Cerro was bolwydhe agreement to vote
against the Merger.

Grupo Mexico’s initial proposal, which Handelsmaeceived on
October 18, 2004—a mere three days before the &@p@ommittee was to
vote on the Merger—was that it would grant Cerrgigeation rights in
exchange for Cerro’s agreement to vote in favahefMerger. The Special
Committee and Handelsman suggested instead thab’'S€efote on the
Merger be tied to whether or not the Special Cot@mirecommended the
Merger. After discussing the matter with the Spe€ommittee, Grupo
Mexico agreed.

On December 22, 2004, after the Special Commitigeosred the
Merger but well before the stockholder vote, Phédosige entered into an
agreement with Grupo Mexico that was similar to r@sr but did not
contain a provision requiring Phelps Dodge to \against the Merger if the
Special Committee did. By contrast, Phelps Dodgsjgeement only
provided that, [tlaking into account that the Spec€Committee . . . did
recommend . . . the approval of the [Merger], Phdlmdge “express|es]
[its] current intent, to [ ] submit its proxies ¥ote in favor of the [Merger] . .

" Thus, in the event that the Special Committaer withdrew its

recommendation to approve the Merger, Cerro woalddntractually bound
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to vote against it, but Grupo Mexico could stilhgeve the two-thirds vote
required to approve the Merger solely with Phelpsdd@®’'s cooperation.
Under the terms of the Merger Agreement, the Sp&oamittee was free
to change its recommendation of the Merger, bwiag not able to terminate
the Merger Agreement on the basis of such a chafpher, a change in
the Special Committee’s recommendation only gavepGrMexico the
power to terminate the Merger Agreement.

This issue caused the Court of Chancery concettnoégh it was not
prepared on this record to find that Handelsmanscionsly agreed to a
suboptimal deal for Southern Peru simply to achiepedity for Cerro from
Grupo Mexico, it had little doubt that Cerro’s owsredicament as a
stockholder dependent on Grupo Mexico’'s whim as oatroller for
registration rightsinfluenced how Handelsman approached the situation
The Court of Chancery found that did not mean Hamdin consciously
gave in, but it did mean that he was less thanllideauated to press hard.
Put simply, Cerro was even more subject to the dmmiof Grupo Mexico
than smaller holders because Grupo Mexico had iaddlt power over it
because of the unregistered nature of its shares.

Most important to the Court of Chancery was thatr€s desires,

when considered alongside the Special Committeeti®res, illustrate the
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tendency of control to result in odd behavior. iDgrthe negotiations of the
Merger, Cerro had no interest in the long-term e Southern Peru of
acquiring Minera, nor did Phelps Dodge. Certaidgsro did not want any
deal so disastrous that it would tank the valuS&aifthern Peru completely,
but nor did it have a rational incentive to sayto@ suboptimal deal if that
risked being locked into its investments.

The Court of Chancery found that Cerro wantegetb andsell then
and there But as a Special Committee member, Handelsmamali act
consistently with that impulse for all stockholdende did not suggest that
Grupo Mexico make an offer for Southern Peru, hataad pursued a long-
term strategic transaction in which Southern Peras whe buyer.
Accordingly, the Court of Chancery concluded thahart-term seller of a
company'’s shares caused that company to be a ésngkuyer.

After One Last Price Adjustment,
Goldman Makes Its Final Presentation

On October 13, 2004, Grupo Mexico realized thatnhed 99.15% of
Minera rather than 98.84%, and the purchase priae adjusted to 67.2
million shares instead of 67 million shares toeetlthe change in size of the
interest being sold. On October 13, 2004, South®ru was trading at
$45.90 per share, which meant that 67.2 milliomrehaad a dollar worth of

$3.08 billion.
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On October 21, 2004, the Special Committee mebtwider whether
to recommend that the Board approve the Merger. that meeting,
Goldman made a final presentation to the Speciah@ittee. The October
21, 2004 presentation stated that Southern Panp$iad equity value was
$3.69 billion based on its then current market tedigation at a stock price
of $46.41 and adjusting for debt. Minera’s impleglity value is stated as
$3.146 billion, which was derived entirely from riplying 67.2 million
shares by Southern Peru’s $46.41 stock price ajustaty for the fact that
Southern Peru was only buying 99.15% of Minera.

No standalone equity value of Minera was includedhie Goldman
October 21 presentation. Instead, the presentation included a series of
relative DCF analyses and a “Contribution AnalyaisDifferent EBITDA
Scenarios,” both of which were presented in terfrg loypothetical number
of Southern Peru shares to be issued to Grupo Mefoc Minera.

Goldman’s relative DCF analyses provided variougrices showing the

® During discovery, two Microsoft Excel worksheetere unearthed that appear to
suggest the implied equity values of Minera andt&emun Peru that underlie Goldman’s
October 21 presentation. One worksheet, whichatestthe Minera model, indicates an
implied equity value for Minera of $1.25 billion ing a long-term copper price of

$0.90/Ib and a discount rate of 8.5%. The otherkalteet, which contains the Southern
Peru model, indicates an implied equity value foutBern Peru of $1.6 billion using a
copper price of $0.90 and a discount rate of 9.886 assuming a royalty tax of 2%.
Both the Plaintiff's expert and the Defendants’ entpelied on the projections contained
in these worksheets in their reports. The Defetsdrave also not contested the
Plaintiff's expert’s contention that these workdiseiaclude Goldman’s discounted cash
flow estimates as of October 21, 2004.
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number of shares of Southern Peru that should ©aedsin exchange for
Minera under various assumptions regarding theodisicrate, the long-term
copper price, the allocation of tax benefits, amel amount of royalties that
Southern Peru would need to pay to the Peruviaemaovent.

As it had in all of its previous presentations, @oan used a range of
long-term copper prices from $0.80 to $1.00 pemgouThe DCF analyses
generated a range of the number of shares to beddsa the Merger from
47.2 million to 87.8 million. Based on the theryemt stock price of
$45.92, this translated to $2.17 billion to $4.08idn in cash value.
Assuming the mid-range figures of a discount rdt8.6% and a long-term
copper price of $0.90 per pound, the analysesgieidrange of shares from
60.7 to 78.7 million.

Goldman’s contribution analysis generated a rarigi2 amillion to 56
million shares of Southern Peru to be issued baseaih annualized 2004E
EBITDA multiple (4.6x) and forecasted 2004E EBITDAultiple (5.0x),
and a range of 53 million to 73 million shares loase an updated range of
estimated 2005E EBITDA multiples (5.6x to 6.5x).othAbly, the 2004E
EBITDA multiples did not support the issuance ofZillion shares of

Southern Peru stock in the Merger. But, 67.2 amllshares falls at the
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higher end of the range of shares calculated uSmgthern Peru’s 2005E
EBITDA multiples.

As notable, these multiples were not the produdhefmedian of the
2005E EBITDA multiples of comparable companies tded by Goldman
(4.8x). Instead, the multiples used were evendrighan Southern Peru’s
own higher 2005E EBITDA Wall Street consensus (b-5an adjusted
version of which was used as the bottom end ofréimge. These higher
multiples were then attributed to Minera, a nonijly traded company
suffering from a variety of financial and operatbproblems.

Goldman opined that the Merger was fair from aritial perspective
to the stockholders of Southern Peru, and providedritten fairness
opinion.

Special Committee And Board Approve The Merger

After Goldman made its presentation, the Speciah@tee voted 3-
0 to recommend the Merger to the Board. At thérdaiaute suggestion of
Goldman, Handelsman decided not to vote in orderrédmove any
appearance of conflict based on his participationthe negotiation of
Cerro’s registration rights, despite the fact tthad been heavily involved

in the negotiations from the beginning and his Isahdd been deep in the
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dough of the now fully baked deal. The Board theanimously approved
the Merger and Southern Peru entered into the Mdgeeement.
Market Reacts To The Merger

The market reaction to the Merger was mixed ang#raes have not
presented any reliable evidence about it. Thategher party had an expert
perform an event study analyzing the market reacto the Merger.
Southern Peru’s stock price traded down by 4.6%nwihe Merger was
announced. When the preliminary proxy statemehichvprovided more
financial information regarding the Merger termsgchme public on
November 22, 2004, Southern Peru’s stock pricenadaclined by 1.45%.
But the stock price increased for two days after fihal Proxy Statement
was filed.

The Court of Chancery found that determining whtgot the Merger
itself had on this rise is difficult because, as ®laintiff pointed out, this
was not, as the Defendants contended, the firg tirat Southern Peru and
Minera’s financials were presented together. Rathilee same financial
statements were in the preliminary Proxy Stateraedtthe stock price fell.
However, the Court of Chancery noted that the Bfaimffered no evidence
that these stock market fluctuations provided @léd basis for assessing

the fairness of the deal because it did not conauetiable event study.
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The Court of Chancery found, in fact, against akdeap of strong
copper prices, the trading price of Southern Petocks increased
substantially by the time the Merger closed. BwyiAfp, 2005, Southern
Peru’s stock price had a market value of $55.89gbare, an increase of
approximately 21.7% over the October 21, 2004 ohpgirice. The Court of
Chancery found this increase could not be attrdbtvethe Merger because
other factors were in play. That included the gahdirection of copper
prices, which lifted the market price of not justuihern Peru, but those of
its publicly traded competitors. Furthermore, $ew Peru’s own financial
performance was very strong.

Goldman Does Not Update Its Fairness Analysis

Despite rising Southern Peru share prices and peafoce, the
Special Committee did not ask Goldman to updatiitaess analysis at the
time of the stockholder vote on the Merger andiotps-nearly five months
after the Special Committee had voted to recomménd At trial,
Handelsman testified that he called a represemetaditv Goldman to ask
whether the transaction was still fair, but the @ai Chancery found that
Handelsman’s phone call hardly constitutes a raqoesn updated fairness

analysis. The Court of Chancery also found that $pecial Committee’s
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failure to determine whether the Merger was stir fat the time of the
Merger vote and closing was curious for two reasons

First, for whatever the reason, Southern Perwsksprice had gone
up substantially since the Merger was announcéatcitober 2004. In March
2005, Southern Peru stock was trading at an avenace of $58.56 a share.
The Special Committee had agreed to a collarlessl fexchange ratio and
did not have a walk-away right. The Court of Chamgycnoted an adroit
Special Committee would have recognized the needetevaluate the
Merger in light of Southern Peru’s then-currentktprice.

Second, Southern Peru’s actual 2004 EBITDA becawailable
before the stockholder vote on the Merger tookegland Southern Peru had
smashed through the projections that the Specialniitiee had used for it.
In the October 21 presentation, Goldman used a ROBBITDA for
Southern Peru of $733 million and a 2004E EBITDA fdinera of $687
million. Southern Peru’s actual 2004 EBITDA was.GRb billion, 37%
more and almost $300 million more than the progetiused by Goldman.
Minera’s actual 2004 EBITDA, by contrast, was $68ilion, 0.8% less
than the projections used by Goldman.

The Court of Chancery noted that earlier, in Goldimaontribution

analysis it relied on the values (measured in SwatReru shares) generated
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by applying an aggressive range of Southern PeRO0B85E EBITDA
multiples to Minera’s A&S-adjusted and unadjustaojgctions, not the
2004E EBITDA multiple, and that the inaccuracy obughern Peru’s
estimated 2004 EBITDA should have given the SpeC@mhmittee serious
pause. If the 2004 EBITDA projections of SouthBeru—which were not
optimized and had been prepared by Grupo Mexicaralbed management
— were so grossly low, it provided reason to suspiet the 2005 EBITDA
projections, which were even lower than the 2004TER\ projections,
were also materially inaccurate, and that the apsons forming the basis
of Goldman’s contribution analysis should be reat&r®d.

Moreover, Southern Peru made $303.4 million in HBATIn the first
guarter of 2005, over 52% of the estimate in Goldmafairness
presentation for Southern Peru’s 2005 full yeafgyarance. Although the
first-quarter 2005 financial statements, which cedethe period from
January 1, 2005 to March 31, 2005, would not haaenbcomplete by the
time of the stockholder vote, the Court of Chancexgsonably assumed
that, as directors of Southern Peru, the Speciair@ittee had access to non-
public information about Southern Peru’s monthlyofjir and loss

statements. Southern Peru later beat its EBITDd)eptions for 2005 by a
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very large margin, 135%, a rate well ahead of MareeP005 performance,
which beat the deal estimates by a much lower 45%.

The Special Committee’s failure to get a fairnapslate was even
more of a concern to the Court of Chancery bec&ieseo had agreed to
vote against the Merger if the Special Committeeanged its
recommendation. The Special Committee failed t@ioba majority of the
minority vote requirement, but it supposedly agréeda two-thirds vote
requirement instead because a two-thirds votemtNented Grupo Mexico
from unilaterally approving the Merger. This ouasvonly meaningful,
however, if the Special Committee took the reconulaéon process
seriously. If the Special Committee maintainedr@dsommendation, Cerro
had to vote for the Merger, and its vote combin&tl W@rupo Mexico’s vote
would ensure passage. By contrast, if the Sp&mahmittee changed its
recommendation, Cerro was obligated to vote ag#nesierger.

The Court of Chancery found the tying of Cerroding agreement to
the Special Committee’s recommendation was somewtid} in another
respect. In a situation involving a third-party rger sale of a company
without a controlling stockholder, the third pamyll often want to lock up
some votes in support of a deal. A large blocholt®l the target board

might therefore negotiate a compromise, wherebybtbeholder agrees to
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vote yes if the target board or special committeaintains a
recommendation in favor of the transaction. I gituation, however, there
Is a factor not present here. In an arm’s-lengghl,dthe target usually has
the flexibility to change its recommendation omarate the original merger
upon certain conditions, including if a superiooposal is available, or an
intervening event makes the transaction imposstblerecommend in
compliance with the target’s fiduciary duties.

Here, by contrast, Grupo Mexico faced no such ok competing
superior proposal because it controlled Southenu.Pd~urthermore, the
fiduciary out that the Special Committee negotiated in the Merger
agreement provided only that the Special Committeald change its
recommendation in favor of the Merger, not thatdauld terminate the
Merger altogether or avoid a vote on the Mergehne ®nly utility therefore
of the recommendation provision was if the Spe€Cammittee seriously
considered the events between the time of sigmmbtlae stockholder vote
and made a renewed determination of whether thiewdesafair. The Court
of Chancery found there is no evidence of such reos® examination,
despite important emerging evidence that the tcdimgds terms were

skewed in favor of Grupo Mexico.
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Southern Peru’s Stockholders Approve The Merger
On March 28, 2005, the stockholders of Southerru Reted to
approve the Merger. More than 90% of the stockérsid/oted in favor of
the Merger. The Merger then closed on April 1, 200At the time of
closing, 67.2 million shares of Southern Peru hadasket value of $3.75
billion.
Cerro Sells Its Shares
On June 15, 2005, Cerro, which had a basis istatsk of only $1.32
per share, sold its entire interest in Southerm fean underwritten offering
at $40.635 per share. Cerro sold its stock aseodnt to the then-current
market price, as the low-high trading prices foe a@ay before the sale were
$43.08 to $44.10 per share. The Court of Chandeund that this
illustrated Cerro’s problematic incentives.
Plaintiff Sues Defendants and Special Committee
This derivative suit challenging the Merger, fifsed in late 2004,
moved too slowly, and it was not until June 30, @Qhat the Plaintiff
moved for summary judgment. On August 10, 2010,Defendants filed a
cross-motion for summary judgment, or in the akéikre, to shift the burden
of proof to the Plaintiff under the entire fairnegandard. On August 11,

2010, the individual Special Committee defendantssszmoved for
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summary judgment on all claims under Southern Berxculpatory
provision adopted under title 8, section 102(byf/the Delaware Code.

At a hearing held on December 21, 2010, the CotirClmancery
dismissed the Special Committee defendants fromctme because the
plaintiff had failed to present evidence supportingon-exculpated breach
of their fiduciary duty of loyalty. It denied atither motions for summary
judgment. The Court of Chancery noted that thissaurse, did not mean
that the Special Committee had acted adroitly at tthe remaining
defendants, Grupo Mexico and its affiliates, wenenune from liability.

In contrast to the Special Committee defendanesipely because the
remaining directors were employed by Grupo Mexwjch had a self-
dealing interest directly in conflict with Southeferu, the exculpatory
charter provision was of no benefit to them at stage, given the factual
guestion regarding their motivations. At trial,ese individual Grupo
Mexico-affiliated director defendants made no dftorshow that they acted
in good faith and were entitled to exculpation desgheir lack of
independence. In other words, the Grupo Mexicati#d directors did
nothing to distinguish each other and none of thegued that he should not
bear liability for breach of the duty of loyaltytiie transaction was unfairly

advantageous to Grupo Mexico, which had a direlftdealing interest in
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the Merger. Accordingly, the Court of Chancery daded that their
liability would rise or fall with the issue of faiess.

In dismissing the Special Committee members on sammary
judgment record, the Court of Chancery necesstgted the predicament
faced by Cerro and Handelsman, which involved faeidditional economic
pressures as a minority stockholder as a resuirapo Mexico’s control,
differently than a classic self-dealing interesithe Court of Chancery
continued to hold that view. Although it believétht Cerro, and therefore
Handelsman, were influenced by Cerro’s desire fmuidity as a
stockholder, it seemed counterproductive to therCafuChancery to equate
a legitimate concern of a stockholder for liquiditpm a controller into a
self-dealing interest.

Therefore, the Court of Chancery concluded thatethead to be a
triable issue regarding whether Handelsman actediljective bad faith to
force him to trial. The Court of Chancery conclddieen on that record that
no such issue of fact existed and even on therftril@ record (where the
Plaintiff actually made much more of an effort targue this angle), it still
could not find that Handelsman acted in bad faathptirposely accept an

unfair deal.
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Nevertheless, the Court of Chancery found thateand therefore
Handelsman, did have the sort of economic condexrhideally should have
been addressed upfront and forthrightly in terms wdfiether the
stockholder’s interest well positioned its repréaéme to serve on a special
committee. Thus, although the Court of Chancerytinoed to be
unpersuaded that it could label Handelsman as gaacted with the state of
mind required to expose him to liability, given tleeculpatory charter
protection to which he is entitled, it was persuwhtteat Cerro’s desire to sell
influenced how Handelsman approached his duties camdbromised his
effectiveness.

TRIAL SCHEDULE PROPERLY MAINTAINED

The Defendants’ first argument is that the Cour€bancery erred by
excluding the testimony of James Del Favero regagrtie advice given to
the Special Committee by its financial advisor, d@ahn, on the ground that
Del Favero was identified too late and allowing hiontestify would be
unfair to the Plaintiff. The Plaintiff contendsaththe Court of Chancery
exercised sound discretion by refusing to modigy $hipulated trial schedule
in order to permit a new Goldman witness (Del Fay¢o be deposed and
testify weeks after the trial was scheduled to hawecluded, when a video-

taped deposition of the Special Committee’s acaldman advisor was
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already in the record. Both parties agree, howetat whether the trial
judge’s ruling is characterized as an exclusiorewtience or a refusal to
change the trial scheduling order, either actioreisewed on appeal for an
abuse of discretioff.

The record reflects that the Plaintiff obtainedmeoaissions for
deposing three of the six members of the Goldmamtedentified in
Goldman’s pitch book to the Special Committee. &yreement of the
parties, the Plaintiff deposed Martin Sanchez (t®&z") who was the head
member of the Goldman team that advised the SpEcdiaimittee. Sanchez
was apparently the Goldman person to whom the S8p€ammittee spoke
most often.

Sanchez was deposed on October 21, 2009. He hadanked at
Goldman since 2006. Accordingly, at the time ofn&wz's 2009
deposition, the Defendants were aware that nettiear nor Goldman could
control whether Sanchez would appear at trial. cBan's deposition was
videotaped. Therefore, it was not simply a codoh&cript.

The June 20, 2011 trial date was stipulated tdhbypiarties and set by
order of the Court of Chancery on February 10, 200h May 31, 2011, the

Defendants notified the Plaintiff that Sanchez may appear to testify at

19 Barrow v. Abramowicz931 A.2d 424, 429 (Del. 20078ammons v. Doctors for
Emergency Servs., P,A13 A.2d 519, 528 (Del. 2006).
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trial. The Defendants assert that they immediabelgan a search—three
weeks before trial—for an alternative Goldman wssevho would be
available to testify. Their initial choice, howeywas not Del Favero.

On June 9, 2011, when the Defendants informed thmt#f that
Sanchez was “definitely not showing up” for trigthey identified Martin
Werner (“Werner”), another Goldman member of theecsd Committee
advisory team, as their witness for trial. Theii# did not object to the
late identification of Werner but did seek to comfithat he would be able to
depose Werner before trial. The Defendants’ attormesponded, “Of
course. | am not optimistic that we will get himttial, in which case we
will have no live Goldman witness.”

On Monday, June 13, 2011, just twenty-four hour®igethe pretrial
stipulation was due and one week before trial veeduled to commence,
the Defendants proposed for the first time thay tbedl Del Favero as their
live Goldman witness at trial. Unlike Sanchez oeMér, Del Favero was
not offered to testify about the advice Goldmanvmled to the Special
Committee, but rather about Goldman'’s internal psses relating to issuing
fairness opinions. In proposing to call Del Fave® a witness, the
Defendants stated: “We know that Your Honor hashm@nted on[,] at the

summary judgment hearing[,] the fairness opiniowiew process at
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Goldman Sachs and had some questions about thatbdlieve that he
would be in a position to answer those questions.”

Del Favero was not available to either testify iggirthe long-
established June trial dates or to be deposedééial began on June 20.
The Defendants suggested that Del Favero be depdiszdvery other trial
witness had testified, and that the trial schedidemodified to reconvene
sometime in July to allow Del Favero to testify sl weeks after the trial
was scheduled to conclude.

At the pretrial conference, the Plaintiff objectedthe Defendants’
proposal regarding Del Favero for several reaséimst, the Plaintiff argued
that allowing Del Favero to be deposed and theifytedter every other trial
witness had testified, and the trial was otherwisecluded, would be unfair.
Second, the Plaintiff objected to Del Favero’siteshy because it was not
directly relevant to the issues to be presentadadtsince Del Favero was
not a member of the Goldman team that advised peei& Committee, and
had only attended one Special Committee meetingnglwvhich Goldman
only pitched its services. Third, the Plaintiffjetted to the subject matter
to which Del Favero would testify because it was shme subject matter on
which counsel for Goldman and the Special Committae precluded the

Plaintiff from inquiring about at Sanchez’s depsit
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The Court of Chancery held that Del Favero’s ingbito testify
during the scheduled trial dates, or even to besksg before the trial began,
would unfairly prejudice the Plaintiff. In the Gaowf Chancery and on
appeal, the Defendants assert that a live Goldmamess was central to
their defense in light of the trial judge’s comnemiade at the December
2010 summary judgment argument. In denying theebddnts’ request to
depose and to call Del Favero as a witness seweelks after the trial was
scheduled to end, the trial judge noted that if ¢cosnments six months
earlier at the summary judgment argument had catisedefendants to
reconsider their witness selection,

[T]hen | expect that you would have promptly idéat this
gentleman as a relevant witness and made him biaifar
deposition. It's simply not fair to the plaintiffs

Because the other thing about people who want twitreesses
Is they get deposed, and when they get deposed,legan
things, and you might ask other people or shape yoal

strateqgy differently. It just adds an unfair el@nef surprise.
And in the 1930s, we decided with the Rules of IGtvocedure
to eliminate surprise, at least insofar as youroognt was
diligent and asked questions.

It's regrettable that the lead banker [Sanchezpfatient, even
with the passage of time, would decline comingestity. |

understand he may be at a different institutiort, pou know,
he was the lead banker,

So I'll watch the [Sanchez] video and we’ll dealthwit then.
Otherwise, we have a fairly truncated set-up of hitnesses;
correct?
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On appeal, the Defendants assert that “[i]t ifdlift to see any harm
— let alone unfair harm” if the bench trial hado® reconvened after several
weeks to permit Del Favero to be deposed and tibytbgcause the Plaintiff
“allowed this case to languish unprosecuted for yngears.” The
Defendants also argue, for the first time on app#wlt if deposing Del
Favero after all “other trial testimony would haween problematic, the only
fair solution would have been to postpone [commerese] of the trial for a
short period to avoid prejudicing the Defendants.”

Accordingly, the Defendants contend that the CadrChancery’s
refusal to either postpone the commencement affriddeor to reconvene the
trial should be reversed because “[a]llowing a psmd trial schedule to
dictate which testimony can and cannot be presdmteate parties would be

the ‘tail wagging the dog. That argument refleca fundamental
misunderstanding of both fact and law. First, asaéter of fact, the June 20
start date for the trial was not proposed. It badn fixed by court order
months earlier in February, with the agreementefgarties. Second, as a
matter of law, to use the Defendants’ analogyja $cheduling order is the
dog and not the tail.

This Court has stated that “[p]arties must be mihttiat scheduling

orders are not merely guidelines but have [the $&midorce and effect” as
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any other court ordét. Once the trial dates are set, the trial judge ¢tbg’s
handler) determines whether there is a manifestssty for amending the
trial scheduling order (changing the pace or dioacof the dog). That
determination is entrusted to the trial judge’soision’?

The record reflects that the trial judge refusedchange the trial
scheduling order to accommodate Del Favero’s awilitha The trial judge
did not exclude Del Favero’s testimony. Nor did thal judge exclude trial
testimony from any other Goldman witness. Sanei@z deposed, and the
trial judge specifically stated he would “watch thmleo” of Sanchez’s
deposition. Because the trial judge excluded rsbin®ny, this case is
significantly different from the facts in the twases relied upon by the
DefendantsPrejka v. Hitchens Tire Service, InNé.andSheehan v. Oblates
of St. Francis de Sales

The Defendants’ contention that the Court of Chaha@®mmitted
reversible error because Del Favero’'s availabiligould easily be
accommodated during a bench trial” continues itscomception of the

judicial process. Trial judges are vested with thecretion to resolve

E Sammons v. Doctors for Emergency Servs., P18 A.2d at 528.
Id.
13 Drejka v. Hitchens Tire Serv., Ind5 A.3d 1221, 1223-24 (Del. 2010).
14 Sheehan v. Oblates of St. Francis de SdlBsA.3d 1247, 1253 (Del. 2011).
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scheduling matters and to control their own docketWhen an act of
judicial discretion is at issue on appeal, this €atannot substitute its
opinion of what is right for that of the trial judgif the trial judge’s opinion
was based upon conscience and reason, as opposaibiti@riness or
capriciousnes¥.

The Court of Chancery’s decision was neither abjtnor capricious.
The Defendants sought to modify the stipulated scaedule at the eleventh
hour by requesting that the trial proceed on Juhea scheduled, but then
be continued until “sometime” in July, and that Pavero be deposed and
testify after every other trial withess had testifi The Court of Chancery
ruled this was “simply not fair to the plaintiffs." The Court of Chancery
noted that when witnesses “get deposed, you |l&éamgd, and you might ask
other people or shape your trial strategy diffdgehtThe Court of Chancery
also noted that if the Defendants had truly beemcemed about having a
live Goldman witness testify at trial, they couldaVe promptly identified
this gentleman as a relevant witness and made Vaiitahle for deposition.”

The Defendants’ assertion that they were prejudioyedot being able
to present Del Favero’s live testimony at trialrsdermined by the record.

First, several days before the trial was schedu®dcommence, the

1> Drejka v. Hitchens Tire Serv., Ind5 A.3d at 1222-24.
6 Sammons v. Doctors for Emergency Servs., BI8 A.2d at 528.

54



Defendants acknowledged that they might not halweeaGoldman witness
to present at trial. Therefore, they would havedly on the videotaped
deposition of Sanchez. Second, in making theit-pad entire fairness
arguments to the Court of Chancery, the Defendstated “the record here
Is replete with evidence showing what Goldman Saleth&ind why.”

Del Favero was not available to deposedlet alone to offer trial
testimony, until weeks after the testimony of evatyer trial witness
concluded. The Court of Chancery found the natfr¢he Defendants’
eleventh-hour request to modify the long-standingl dates would have
been unfair to the Plaintiff. That finding is swped by the record and the
product of a logical deductive reasoning proces& hold that the Court of
Chancery properly exercised its discretion by rnefysto modify the
stipulated trial scheduling order to accommodateHa®ero’s availability.

BURDEN SHIFTING ANALYSIS

The Defendants’ second argument on appeal is tl@tCQourt of
Chancery committed reversible error by failing tetedmine which party
bore the burden of proof before trial. The Defentdaubmit that the Court
of Chancery further erred by ultimately allocatitige burden to the

Defendants, because the Special Committee was endept, was well-
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functioning, and did not rely on the controlling aséholder for the
information that formed the basis for its recomnagian.

When a transaction involving self-dealing by a colfihg shareholder
is challenged, the applicable standard of judioesdiew is entire fairness,
with the defendants having the burden of persuasidn other words, the
defendants bear the burden of proving that thes&eion with the
controlling stockholder was entirely fair to thenirity stockholders. In the
Court of Chancery and on appeal, both the Plaiatifél the Defendants
agree that entire fairness is the appropriate aranof judicial review for the
Merger'®

The entire fairness standard has two parts: dagling and fair
price’® Fair dealing “embraces questions of when thestiaion was timed,
how it was initiated, structured, negotiated, dised to the directors, and
how the approvals of the directors and the stocldrsl were obtained”
Fair price “relates to the economic and financiahsiderations of the

proposed merger, including all relevant factorsseés market value,

17 Kahn v. Tremont Corp694 A.2d 422, 428 (Del. 199A)einberger v. UOP, Inc457
A.2d 701, 710 (Del. 1983%ee alsdRosenblatt v. Getty Oil Co493 A.2d 929, 937 (Del.
1985).
18 See Emerald Partners v. Berlii2é A.2d 1215, 1221 (Del. 199%ahn v. Tremont
Corp., 694 A.2d at 428-29.
;z Weinberger v. UOP, Inc457 A.2d at 711.

Id.
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earnings, future prospects, and any other elentkatsaffect the intrinsic or
inherent value of a company’s stock.”

In Kahn v. Lynch Communication Systems, iathjs Court held that
when the entire fairness standard applies, thendafdgs may shift the
burden of persuasion by one of two means: filsytmay show that the
transaction was approved by a well-functioning cotta®a of independent
directors; or second, they may show that the ti@mmsawas approved by an
informed vote of a majority of the minority sharéders® Nevertheless,
even when an interested cash-out merger transactt#ives the informed
approval of a majority of minority stockholders ar well-functioning
committee of independent directors, an entire &msnanalysis is the only
proper standard of revie¥t. Accordingly, “[rlegardless of where the burden
lies, when a controlling shareholder stands on Isatbs of the transaction
the conduct of the parties will be viewed under tih@re exacting standard
of entire fairness as opposed to the more defalebtisiness judgment

standard.®

L1d. (citations omitted).
?2Kahn v. Lynch Commc'n Sys., In638 A.2d 1110 (Del. 1994).
i See idat 1117 (citation omitted).
Id.
25 Kahn v. Tremont Corp694 A.2d at 428 (citation omitted).
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In Emerald Partners v. Berliff we noted that “[w]hen the standard of
review is entire fairnessab initio, director defendants can move for
summary judgment on either the issue of entirenéss or the issue of
burden shifting.” In this case, the Defendants filed a summary ety
motion, arguing that the Special Committee proc#sfied the burden of
persuasion under the preponderance standard tlaiff. The Court of
Chancery found the summary judgment record wadfiognt to determine
that question of burden shifting prior to trial.

Lynchand its progery set forth what is required of an independent
committee for the defendants to obtain a burdeft. s this case, the Court
of Chancery recognized that, Kahn v. Tremont Corg? this Court held
that “[tJo obtain the benefit of a burden shiftirtge controlling shareholder
must do more than establish a perfunctory spe@atndittee of outside
directors.®® Rather, the special committee must “function irmanner

which indicates that the controlling shareholder ot dictate the terms of

2° Emerald Partners v. Berlir787 A.2d 85 (Del. 2001).

*"1d. at 98-99.

8 See Emerald Partners v. Berlifi26 A.2d 1215, 1222-23 (Del. 1999) (describinat th
the special committee must exert “real bargainiogvgr” in order for defendants to
obtain a burden shiftgee also Beam v. Stewa84d5 A.2d 1040, 1055 n.45 (Del. 2004)
(noting that the test articulated rremontrequires a determination as to whether the
committee membersirf fact’ functioned independently (citingahn v.Tremont Corp.
694 A.2d 422, 429-30 (Del. 1997))).

29 Kahn v. Tremont Corp694 A.2d 422 (Del. 1997).

30|d. at 429 (citation omitted).

58



the transaction and that the committee exercisgdogrgaining power ‘at an

arms-length.

that:

81

In this case, the Court of Chancery properly aooted

A close look atTremontsuggests that the [burden shifting]
inquiry must focus on how the special committeeualty
negotiated the deal was it “well functioning® — rather than
just how the committee was set up. The test, tbereseems
to contemplate a look back at the substance, divdey, of the
special committee’s negotiations, rather than gugtok at the
composition and mandate of the special committee.

The Court of Chancery expressed its concern aboeitpractical

implications of such a factually intensive burdéiftsrg inquiry because it

is “deeply enmeshed” in the ultimate entire faisasalysis.

Subsuming within the burden shift analysis questioof
whether the special committee was substantivelcéffe in its
negotiations with the controlling stockholder—qimst fraught
with factual complexity—will, absent unique circumansces,
guarantee that the burden shift will rarely be deiteable on
the basis of the pretrial record alofielf we take seriously the
notion, as | do, that a standard of review is méaserve as the
framework through which the court evaluates theti@sir
evidence and trial testimony in reaching a decis@amd, as
important, the framework through which the litigaxetermine

31|d. (citation omitted).

%21d. at 428.

3 Accord Kahn v. Lynch Commc'n Sys., Jrié88 A.2d at 1121 (“[U]nless the controlling
or dominating shareholder can demonstrate thaast ot only formed an independent
committee but also replicated a process ‘as thaagih of the contending parties had in
fact exerted its bargaining power at arm’s length¢ burden of proving entire fairness
will not shift.” (citing Weinberger v. UOP, Inc457 A.2d 701, 709-10 n.7 (Del. 1983))).
34 Cf.In re Cysive, Inc. S’holders Litig836 A.2d 531, 549 (Del. Ch. 2003).
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how best to prepare their cases for fiiat, is problematic to

adopt an analytical approach whereby the burdecatibn can

only be determined in a post-trial opinion, aftétt@e evidence

and all the arguments have been presented to thte co
We agree with these thoughtful comments. Howdhergeneral inability to
decide burden shifting prior to trial is directlglated to the reason why
entire fairness remains the applicable standardewview even when an
independent committee is utilizede., “because the underlying factors
which raise the specter of impropriety can nevelctepletely eradicated
and still require careful judicial scrutiny?”

This case is a perfect example. The Court of Gérgncould not
decide whether to shift the burden based upon th&ia record. After
hearing all of the evidence presented at trial, @oert of Chancery found
that, although the independence of the Special dteen was not
challenged, “from inception, the Special Committesl victim to a

controlled mindset and allowed Grupo Mexico to aketthe terms and

structure of the merger.” The Court of Chancergateded that “although

% SeeWilliam T. Allen et al.,Function Over Form: A Reassessment of Standards of
Review in Delaware Corporation Law6 Bus. L1287, 1303-04 n.63 (200{noting the
practical problems litigants face when the burdéproof they are forced to bear is not
made clear until after the trialf. In re Cysive, Inc. S’holders Litig836 A.2d at 549.

3 Kahn v. Tremont Corp894 A.2d at 428 (citin§Veinberger v. UOP, Inc457 A.2d at
710). See alsdn re Cox Commc’ns, Inc. S’holders Liti@79 A.2d 604, 617 (Del. Ch.
2005) (“All'in all, it is perhaps fairest and magensible to reatdynchas being premised

on a sincere concern that mergers with controlitagkholders involve an extraordinary
potential for the exploitation by powerful insidesttheir informational advantages and
their voting clout.”).
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the Special Committee members were competent Bsmen and may have
had the best of intentions, they allowed themselgdse hemmed in by the
controlling stockholder’s demands.”

We recognize that there are practical problemditigants when the
issue of burden shifting is not decided until atfez trial>’ For example,
“in order to prove that a burden shift occurredaaese of an effective special
committee, the defendants must present evidenaefaf process. Because
they must present this evidence affirmatively, thaye to act like they have
the burden of persuasion throughout the entiré¢dart process®® That is
exactly what happened in this case.

Delaware has long adhered to the principle that ¢batrolling
shareholders have the burden of proving an intdestansaction was
entirely fair>® However, in order to encourage the use of pracgdievices
that foster fair pricing, such as special commsgtard minority stockholder
approval conditions, this Court has provided traiisaal proponents with
what has been described asvatlest procedural benefitthe shifting of the
burden of persuasion on the ultimate issue of @fdirness to the plaintiffs

— iIf the transaction proponents proved, in a fdbtuatensive way, that the

37 William T. Allen et al.,Function Over Form: A Reassessment of Standaréeofew
in Delaware Corporation Laws6 Bus. L1287, 1303-04 n.63 (2001).

% |n re Cysive, Inc. S’holders Litig836 A.2d at 549.

39 Kahn v. Tremont Corp694 A.2d at 428-29.
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procedural devices had, in fact, operated withgirtg."*° We emphasize
that in Cox the procedural benefit of burden shifting wasrabterized as
“modest.”

Once again, in this case, the Court of Chanceryesged uncertainty
about whether “there is much, if any, practical eggion of a burden shift.”
According to the Court of Chancery, “[tlhe practiedfect of theLynch
doctrine’s burden shift is slight. One reason wiig is so is that shifting
the burden of persuasion under a preponderanceasthms not a major
move, if one assumes . . . that the outcome of feawycases hinges on what
happens if . . . the evidence is in equipoiSe.”

In its post-trial opinion, the Court of Chanceryifd that the burden
of persuasion remained with the Defendants, beddes8pecial Committee
was not “well functioning* The trial judge also found, “however, that this
determination matters little because | am not stuckquipoise about the
Issue of fairness. Regardless of who bears thdebud conclude that the
Merger was unfair to Southern Peru and its stoddrsl”

Nothing in the record reflects that a different cauhe would have

resulted if either the burden of proof had beefftethito the Plaintiff, or the

*%In re Cox Commc'ns, Inc. S’holders Liti@79 A.2d at 617 (emphasis added).
“LIn re Cysive, Inc. S’holders Litig836 A.2d at 548.
2 Kahn v. Tremont Corp694 A.2d at 428.
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Defendants had been advised prior to trial thatbilnelen had not shifted.
The record reflects that, by agreement of the @areach witness other than
the Plaintiff's expert was called in direct exantioa by the Defendants,
and then was cross-examined by the Plaintiff. Dedéendants have not
identified any decision they might have made défdly, if they had been
advised prior to trial that the burden of proof mad shifted.

The Court of Chancery concluded that this is natase where the
evidence of fairness or unfairness stood in eqagoi It found that the
evidence of unfairness was so overwhelming thatgtmestion of who had
the burden of proof at trial was irrelevant to tlletcome. That
determination is supported by the record. The Colu€Chancery committed
no error by not allocating the burden of proof befdrial, in accordance
with our prior precedents. In the absence of aewad request by the
Defendants during trial that the burden be shiftethe Plaintiff, the burden
of proving entire fairness remained with the Defamd throughout the
trial.** The record reflects that is how the trial in thése was conducted.

Nevertheless, we recognize that the purpose ofigiray defendants

with the opportunity to seek a burden shift is aoly to encourage the use

*3Emerald Partners v. Berliri787 A.2d 85, 99 (Del. 2001).
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of special committee¥, but also to provide a reliable pretrial guide fioe
parties regarding who has the burden of persuésiofiherefore, which
party bears the burden of proof must be determiriquhssible, before the
trial begins. The Court of Chancery has noted, ihathe interest of having
certainty, “it is unsurprising that few defendartave sought a pretrial
hearing to determine who bears the burden of psi@uan fairness” given
“the factually intense nature of the burden-shiftinquiry” and the “modest
benefit” gained from the shiff.

The failure to shift the burden is not outcome dateative under the
entire fairness standard of review. We have cateduthat, because the
only “modest” effect of the burden shift is to makee plaintiff prove
unfairness under a preponderance of the evidemacelatd, the benefits of
clarity in terms of trial presentation outweigh thests of continuing to

decide either during or after trial whether the dmumr has shifted.

“ See, e.g.In re Cysive, Inc. S’holders Litig836 A.2d at 548 (“Because these devices
are thought, however, to be useful and to incliaedactions towards fairness, thech
doctrine encourages them by giving defendants ¢émefits of a burden shift if either one
of the devices is employed.”).

%> SeeWilliam T. Allen et al.,Function Over Form: A Reassessment of Standards of
Review in Delaware Corporation Lavb6 Bus. L.1287, 1297 (2001) (explaining that
standards of review should be functional, in tihaytshould serve as a “useful tool that
aids the court in deciding the fiduciary duty issteher than merely “signal the result or
outcome”).

¢ See In re Cysive, Inc. S’holders Liti§36 A.2d at 549 (noting that it is inefficient fo
defendants to seek a pretrial ruling on the butefi-unless the discovery process has
generated a sufficient factual record to make sudhtermination).
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Accordingly, we hold prospectively that, if the oed does not permit a
pretrial determination that the defendants aretledtto a burden shift, the
burden of persuasion will remain with the defendahtoughout the trial to
demonstrate the entire fairness of the interesgedaction.

The Defendants argue that if the Court of Chancargly determines
the issue of burden shifting on the basis of ariaetecord, corporations
will be dissuaded from forming special committeésdependent directors
and from seeking approval of an interested trarmadty an informed vote
of a majority of the minority shareholders. Thagjuanent underestimates
the importance of either or both actions to thecpss component—fair
dealing—of the entire fairness standard. This €Cbas repeatedly held that
any board process is materially enhanced whenehisidn is attributable to
independent directof$. Accordingly, judicial review for entire fairness
how the transaction was structured, negotiated;latied to the directors,
and approved by the directors will be significantifluenced by the work
product of a properly functioning special committeé independent

directors® Similarly, the issue of how stockholder approwals obtained

*’ See e.g, Unocal Corp. v. Mesa Petroleum Cat93 A.2d 946, 955 (Del. 1985);
Weinberger v. UOP, Inc457 A.2d at 709 n.7.
8 \Weinberger v. UOP, Inc457 A.2d at 709 n.7.
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will be significantly influenced by the affirmatiweote of a majority of the
minority stockholderé§’

A fair process usually results in a fair price. hefefore, the
proponents of an interested transaction will cargiio be incentivized to
put a fair dealing process in place that promatescjal confidence in the
entire fairness of the transaction price. Accagtlinwe have no doubt that
the effective use of a properly functioning specainmittee of independent
directors and the informed conditional approvalaofmajority of minority
stockholders will continue to be integral partstiod best practices that are
used to establish a fair dealing process.

UNFAIR DEALING PRODUCES UNFAIR PRICE

Although the entire fairness standard has two corapts, the entire
fairness analysis is “not a bifurcated one as betwrir dealing and fair
price. All aspects of the issue must be examingd avhole since the
question is one of entire fairnes$.”In a non-fraudulent transaction, “price
may be the preponderant consideration outweighihgrofeatures of the

merger.® Evidence of fair dealing has significant probativalue to

d. at 712, 714.
01d. at 711.
4.
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demonstrate the fairness of the price obtained. e Tgaramount
consideration, however, is whether the price wirane>

The Court of Chancery found that the process byclwihe Merger
was negotiated and approved was not fair and didesult in the payment
of a fair price. Because the issues relating todaling and fair price were
so intertwined, the Court of Chancery did not sefmits analysis, but rather
treated them together in an integrated examinatiofhat approach is
consistent with the inherent non-bifurcated natafethe entire fairness
standard of review’

The independence of the members of the Special Gib@enwas not
challenged by the Plaintiff. The Court of Chanctynd that the Special
Committee members were competent, well-qualifiedividuals with
business experience. The Court of Chancery alsadfdhat the Special
Committee was “given the resources to hire outadigsors, and it hired not
only respected, top tier of the market financiall &&gal counsel, but also a
mining consultant and Mexican counsel.” Nevertbglethe Court of
Chancery found that, although the Special Committegnbers had their

“hands . . . on the oars|,]” the boat went “if ameawe, backward[.]”

2 See, e.gValeant Pharms. Int'l v. Jerne921 A.2d 732, 746 (Del. Ch. 2007).
>3 Weinberger v. UOP, Inc.457 A.2d at 711.
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The Special Committee began its work with a narraandate, to
“evaluate a transaction suggested by the majotadgkbolder.” The Court
of Chancery found that “the Special Committee masibenderstanding of
their mandate . . . evidenced their lack of cetya@bout whether the Special
Committee could do more than just evaluate the kierg The Court of
Chancery concluded that, although the Special Coimenivent beyond its
limited mandate and engaged in negotiations, ‘fiisr@ach to negotiations
was stilted and influenced by its uncertainty abebether it was actually
empowered to negotiate.”

Accordingly, the Court of Chancery determined thiadm inception,
the Special Committee fell victim to a controllechaset and allowed Grupo
Mexico to dictate the terms and structure of thergde” The Special
Committee did not ask for an expansion of its ménde look at
alternatives. Instead, the Court of Chancery fouhdt the Special
Committee “accepted that only one type of transacivas on the table, a
purchase of Minera by Southern Peru.”

In its post-trial opinion, the Court of Chanceryatstl that this
“acceptance” influenced the ultimate determinatodnunfairness, because
“it took off the table other options that would leagenerated a real market

check and also deprived the Special Committee gbtmting leverage to

68



extract better terms.” The Court of Chancery sunmad these dynamics as

follows:

In sum, although the Special Committee members were
competent businessmen and may have had the best of
intentions, they allowed themselves to be hemmedyirthe
controlling stockholder’'s demands. Throughoutribgotiation
process, the Special Committee’s and Goldman’ssfazas on
finding a way to get the terms of the Merger sutuetproposed

by Grupo Mexico to make sense, rather than aggedgsi
testing the assumption that the Merger was a gded in the

first place.

Goldman made its first presentation to the Sp&ohmittee on June
11, 2004. Goldman’s conclusions were summarizednn“lllustrative
Give/Get Analysis.” The Court of Chancery foundstlanalysis “made
patent the stark disparity between Grupo Mexicoskiray price and
Goldman’s valuation of Minera: Southern Peru wogigde’ stock with a
market price of $3.1 billion to Grupo Mexico and wia ‘get’ in return an
asset worth no more than $1.7 billion.”

According to the Court of Chancery, the Special @Guitee’'s
controlled mindset was illustrated by what happeaier Goldman’s initial
analysis could not value the “get’—Minera—anywhenear Grupo
Mexico’s asking price, the “give”:

From a negotiating perspective, that should hayeased that a

strong response to Grupo Mexico was necessary reited

some effort to broaden, not narrow, the lens. ebdt Goldman
and the Special Committee went to strenuous lengths
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equalize the values of Southern Peru and Minerae dnus

should have been on Grupo Mexico to prove Minera warth

$3.1 billion, but instead of pushing back on Grugexico’'s

analysis, the Special Committee and Goldman dedalue

Southern Peru and topped up the value of Mineitae actions

of the Special Committee and Goldman undermine the

defendants’ argument that the process leading tipetd/lerger

was fair and lend credence to the plaintiff's catiteh that the

process leading up to the Merger was an exercise in

rationalization.

The Court of Chancery found that, following Goldrisa first
presentation, the Special Committee abandonedus fac whether Southern
Peru would get $3.1 billion in value in an exchandastead, the Special
Committee moved to a ‘“relative valuation” methodplothat involved
comparing the values of Southern Peru and Mine@m June 23, 2004,
Goldman advised the Special Committee that SoutRemu’s DCF value
was $2.06 billion and, thus, approximately $1.1lidnl below Southern
Peru’s actual NYSE market price at that time.

The Court of Chancery was troubled by the fact tima&t Special
Committee did not use this valuation gap to quastiee relative valuation
methodology. Instead, the Special Committee wasmforted” by the
analysis, which allowed them to conclude that D@ki& of Southern Peru’s

stock (the “give”) was not really worth its marketlue of $3.1 billion. The

Court of Chancery found that:
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A reasonable special committee would not have tatten
results of those analyses by Goldman and blithelyed on to
relative valuation, without any continuing and reless focus

on the actual give-get involved in real cash terntut, this

Special Committee was in the altered state of atroled

mindset. Instead of pushing Grupo Mexico into thage

suggested by Goldman’s analysis of Minera’s fundsaie
value, the Special Committee went backwards to ractodate

Grupo Mexico’s asking price—an asking pribat never really

changed
The Court of Chancery concluded “[a] reasonabledtparty buyer free
from a controlled mindset would not have ignorefdirrdamental economic
fact that is not in dispute here—in 2004, Southeemu stock could have
been sold for [the] price at which it was trading the New York Stock
Exchange.”

In this appeal, the Defendants contend that thatGd Chancery did
not understand Goldman’s analysis and rejected tietative valuation of
Minera without an evidentiary basis. Accordinghe Defendants, a relative
valuation analysis is the appropriate way to penfan accurate comparison
of the value of Southern Peru, a publicly-tradedhpany, and Minera, a
private company. In fact, the Defendants contitmergue that relative
valuation is the only way to perform an “applesafuples” comparison of
Southern Peru and Minera.

Moreover, the Defendants assert that Goldman amd Special

Committee did actually believe that Southern Pemegket price accurately
71



reflected the company’s value. According to théebdants, however, there
were certain assumptions reflected in Southern’®ararket price that were

not reflected in its DCF valuege., the market’'s view of future copper price
increases. Therefore, the Defendants submit that:

If the DCF analysis was missing some element otiesdbr

[Southern Peru], it would also miss that very satanent of

value for Minera. In short, at the time that Go&mwas

evaluating Minera, its analysis of [Southern Peeshonstrated

that mining companies were trading at a premiurthér DCF

values. The relative valuation method allowed @Gwld to

account for this information in its analysis andueaMinera

fairly.

Accordingly, the Defendants argue that the CourtCbancery failed to
recognize that the difference between Southern’#d&dCF and market
values also implied a difference between Minera®&1¥alue and its market
value.

The Defendants take umbrage at the Court of Chgiscetatement
that “the relative valuation technique is not altlyethat turns a sub-optimal
deal into a fair one.” The Court of Chancery’sical comments regarding a
relative value methodology were simply a continwatof its criticism about
how the Special Committee operated. The recortates that the Special

Committee’s controlled mindset was reflected in #@ssignments to

Goldman. According to the Court of Chancery, “Goéth appears to have
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helped its client rationalize the one strategiciayptavailable within the
controlled mindset that pervaded the Special Cotegig process.”

The Defendants continue to argue that the Coutancery would
have understood that “relative valuation” was tleopropriate way” to
compare the values of Southern Peru and MinerdaGblaman witness (Del
Favero) had testified at trial. As noted earltegt argument is inconsistent
with the Defendants’ post-trial assertion that teeord was replete with
evidence of what Goldman did (a relative valuatamalysis) and why that
was done. That argument also disregards the tesfimony of the
Defendants’ expert witness, Professor Schwartz, wdea the same relative
valuation methodology as Goldman.

Prior to trial, the Defendants represented thaifd3sor Schwartz
would be called at trial to “explain that the moadtable way to compare the
value of [Southern Peru] and Minera for purposedhef Merger was to
conduct a relative valuation.” In their pretriabffer, the Defendants also
represented that Professor Schwartz’s testimonyldvdemonstrate that
“based on relative valuations of Minera and [South®eru] using a
reasonable range of copper prices . . . the resunifermly show that the

Merger was fair to [Southern Peru] and its stocibrd.”
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At trial, Professor Schwartz attributed the diffeze between
Southern Peru’s DCF value and its market valudnéofact that the market
was valuing Southern Peru’s stock “at an impliegpay price of $1.30.”
Professor Schwartz testified, “if | use $1.30,iits me the market price of
[Southern Peru] and it gives me a market price ofdvh Mexico which still
makes the transaction fair.” In other words, itswair to “give” Grupo
Mexico $3.75 billion of Southern Peru stock becahBeera’s DCF value,
using an assumed long-term copper price of $1Bplied a “get” of more
than $3.7 billion.

The Court of Chancery found that Professor Scledartonclusion
that the market was assuming a long-term coppee i $1.30 in valuing
Southern Peru was based entirely on post-hoc sjtemul because there was
no credible evidence in the record that anyonehattime of the Merger
contemplated a $1.30 long-term copper price. th, f8outhern Peru’s own
public filings referenced $0.90 per pound as thergmiate long-term
copper price. The Court of Chancery summarizefintsngs as follows:

Thus, Schwartz’'s conclusion that the market wasirasg) a

long-term copper price of $1.30 in valuing Southdé?aru

appears to be based entirely on post-hoc speaulatiBut
simply, there is no credible evidence of the Spegcammittee,

in the heat of battle, believing that the long-tezapper price

was actually $1.30 per pound but using $0.90 inksteagive
Southern Peru an advantage in the negotiation gsoce
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The Court of Chancery also noted that Professow&rth did not produce a

standalone equity value for Minera that justifisduing shares of Southern

Peru stock worth $3.1 billion at the time the Merggreement was signed.
The record reflects that the Court of Chancery adlerstand the

1 1]

Defendants’ argument and that its rejection of Befendants’ “relative
valuation” of Minera was the result of an orderlydalogical deductive
reasoning process that is supported by the recdrte Court of Chancery
acknowledged that relative valuation is a validuasibn methodology. It
also recognized, however, that since “relative atun” is a comparison of
the DCF values of Minera and Southern Peru, thdtressonly as reliable as
the input data used for each company. The readlects that the Court of
Chancery carefully explained its factual findingsatt the data inputs
Goldman and Professor Schwartz used for SoutheuniRe¢he Defendants’
relative valuation model for Minera were unreliable

The Court of Chancery weighed the evidence predarité&ial and set
forth in detail why it was not persuaded that “Sygecial Committee relied
on truly equal inputs for its analyses of the tvaonpanies.” The Court of
Chancery found that “Goldman and the Special Cotamitwent to

strenuous lengths to equalize the value of SoutRemu and Minera.” In

particular, the Court of Chancery found that “whgsrforming the relative
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valuation analysis, the cash flows for Minera wepgimized to make

Minera an attractive acquisition target, but nohsdessing up was done for

Southern Peru.”

The Court of Chancery also noted that Goldman nadsised the
Special Committee that Minera was worth $3.1 hillior that Minera could
be acquired at, or would trade at, a premium td®@&F value if it were a
public company. Nevertheless, the Court of Chanteund “the Special
Committee did not respond to its intuition that ®®wn Peru was
overvalued in a way consistent with its fiduciamytids or the way that a

third-party buyer would have.” Accordingly, the @b of Chancery

concluded:

The Special Committee’s cramped perspective rabultea
strange deal dynamic, in which a majority stockbolkept its
eye on the ball — actual value benchmarked to easimd a
Special Committee lost sight of market reality mattempt to
rationalize doing a deal of the kind the majoritpckholder
proposed. After this game of controlled mindsaster and the
contortions it involved, the Special Committee agrdo give
away over $3 billion worth of actual cash valuexthange for
something worth demonstrably less, and to do steons that
by consummation made the value gap even worseoutith
using any of its contractual leverage to stop theal dor
renegotiate its terms. Because the deal was unthe
defendants breached their fiduciary duty of loyalty

Entire fairness is a standard by which the CourCbancery must

carefully analyze the factual circumstances, a@plglisciplined balancing
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test to its findings, and articulate the bases uptmch it decides the
ultimate question of entire fairne¥s.The record reflects that the Court of
Chancery applied a “disciplined balancing testRirtg into account all
relevant factors> The Court of Chancery considered the issues iof fa
dealing and fair price in a comprehensive and cetepinanner. The Court
of Chancery found the process by which the Mergas wegotiated and
approved constituted unfair dealing and that reduih the payment of an
unfair price.

The Court of Chancery’s post-trial determination esitire fairness
must be accorded substantial deference on appealhe Court of
Chancery’s factual findings are supported by tleomd and its conclusions
are the product of an orderly and logical deductigasoning process.
Accordingly, the Court of Chancery’s judgment, th#te Merger

consideration wasotentirely fair, is affirmed?®

% Cinerama, Inc. v. Technicolor, Inc663 A.2d 1156, 1179 (Del. 1994)ixon v.
Blackwell 626 A.2d 1366, 1373, 1378 (Del. 1998¢cordKahn v. Lynch Commc'n Sys.,
Inc., 638 A.2d at 1120.
>>SeeNixon v. Blackwell626 A.2d at 1373.
*% Cinerama, Inc. v. Technicolor, InéG63 A.2d at 1180Rosenblatt v. Getty Oil Co493
A.2d at 937.
z; Cinerama, Inc. v. Technicolor, In&63 A.2d at 1180.

Id.

77



DAMAGE AWARD PROPER

In the Court of Chancery, the Plaintiff soughtemuitable remedy that
cancelled or required the Defendants to returndottgrn Peru the shares
that Southern Peru issued in excess of Minerarsvédue. In the alternative,
the Plaintiff asked for rescissory damages in thewnt of the then present
market value of the excess number of shares thapdsMexico held as a
result of Southern Peru paying an unfair pricéhaMerger.

In the Court of Chancery and on appeal, the Defetsdargue that no
damages are due because the Merger considerat®mweae than fair. In
support of that argument, the Defendants rely enfaict that Southern Peru
stockholders should be grateful, because the maate¢ of Southern Peru’s
stock continued on a generally upward trajectorytha years after the
Merger. Alternatively, the Defendants argue that damage award should
be at most a fraction of the amount sought by taa#ff, and, in particular,
that the Plaintiff has waived the right to seelciesory damages because of
“his lethargic approach to litigating the case.”

The Court of Chancery rejected the Defendantsuraent that the
post-Merger performance of Southern Peru’s stochiehtes the need for
damages. It noted that the Defendants did nos&rea reliable event study

about the market’s reaction to the Merger, andethsrevidence that the
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market did not view the Merger as fair in spiten@dterial gaps in disclosure
about the fairness of the Merger.” The trial judggs of the opinion that a
“transaction like the Merger can be unfair, in emse that it is below what
a real arms-length deal would have been pricedlate not tanking a strong
company with sound fundamentals in a rising markath as the one in
which Southern Peru was a participant. That resnaip firm sense here . . .
" The Court of Chancery’s decision to award san®unt of damages is
supported by the record and the product of a lbglealuctive reasoning
process.

Nevertheless, the Court of Chancery did agree thiéhDefendants’
argument that the Plaintiff's delay in litigatinghet case rendered it
inequitable to use a rescission-based approactvamding damage®. The
Court of Chancery reached that determination becatgescissory
damages are the economic equivalent of rescisanlf,]athereforel[,] if
rescission itself is unwarranted because of thentfiés delay, so are
rescissory damage&” Instead of entering a rescission-based remeay, th
Court of Chancery decided to craft a damage avesréxplained below:

[The award] approximates the difference betweerptiee that
the Special Committee would have approved had tleegét

*9Ryan v. Tad's Enters., In&09 A.2d 682, 699 (Del. Ch. 1996).
% Gotham Partners, L.P. v. Hallwood Realty Partnérd., 855 A.2d 1059, 1072 (Del.
Ch. 2003).
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been entirely fair (i.e., absent a breach of fiduciduties) and

the price that the Special Committee actually agjteegpay. In

other words, | will take the difference betweenrsthair price

and the market value of 67.2 million shares of Beut Peru

stock as of the Merger date. That difference,ddidi by the

average closing price of Southern Peru stock in2hérading

days preceding the issuance of this opinion, valledmine the

number of shares that the defendants must retuotahern

Peru. Furthermore, because of the plaintiff's yelawill only

grant simple interest on that amount, calculatethatstatutory

rate since the date of the Mergeér.

After determining the nature of the damage awah& Court of
Chancery determined the appropriate valuationHergrice that the Special
Committeeshouldhave paid. To calculate a fair price for remedgppses,
the Court of Chancery balanced three separate s/alliee first value was a
standalone DCF value of Minera. Using defendaetiflly modifications to
the Plaintiff's expert’'s DCF valuation, the Couft@hancery calculated that
a standalone equity value for Minera as of Octdbker 2004 was $2.452
billion. The second value was the market valuéhef Special Committee’s
52 million share counteroffer made in July 2004hieh was sized based on
months of due diligence by Goldman about Minerdandalone value,
calculated as of the date on which the Special Citteenapproved the

Merger.” Because Grupo Mexico wanted a dollar @adti stock, the Court

of Chancery fixed the value at what 52 million $wrh Peru shares were

®1 (citations omitted).
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worth as of October 21, 2004, the date on which Special Committee
approved the Merger, at $2.388 billion, giving Miaeredit for the price
growth to that date. The third value was the gouatlue of Minera derived
from a comparable companies analysis using the aorep identified by
Goldman. Using the median premium for merger @atisns in 2004,
calculated by Mergerstat to be 23.4%, and applyirg premium to the
value derived from the Court of Chancery’s compera@lompanies analysis
yielded a value of $2.45 billion.

The Court of Chancery gave those three separatevaqual weight
in its damages equation: (($2.452 billion + $2.88Bon + $2.45 billion)/3).
The result was a value of $2.43 billion. It thead®a an adjustment to reflect
the fact that Southern Peru bought 99.15%, not 1080&inera, which
yielded a value of $2.409 billion. The value of Billion Southern Peru
shares as of the Merger Date was $3.756 biffioriTherefore, the base
damage award by the Court of Chancery amounted .@4% billion®® The
Court of Chancery then added interest from the eRpte, at the statutory
rate, without compounding and with that interestrda until time of the

judgment and until payment.

%2 $55.89 closing price x 67,200,000 = $3,755,808,000
63 $3.756 billion - $2.409 billion = $1.347 billion.
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The Court of Chancery stated that Grupo Mexico a¢adtisfy the
judgment by agreeing to return to Southern Pert suenber of its shares as
are necessary to satisfy this remedy. The Cou@haincery also ruled that
any attorneys’ fees would be paid out of the award.

The Defendants’ first objection to the Court ofa@bery’s calculation
of damages is that its methodology included theclBpeCommittee’s
counteroffer of July 2004 as a measure of the walae of Minera. The
Defendants assert that the counteroffer was “bamdg on Goldman’s
preliminary analyses of the companies before thenpbetion of due
diligence. And there was no evidence this washangtother than what it
appears to be — a negotiating position.”

The Court of Chancery explained its reason forlugiag the
counteroffer in its determination of damages, ds\is:

In fact, you know, the formula | used, one of thengs that |

did to be conservative was actually to use a baiggiposition

of the special committee. And | used it not beedukought it

was an aggressive bargaining position of the specramittee,

but to give the special committee and its advisansie credit

for thinking. It was one of the few indicationstime record of

something that they thought was actually a resjpimsialue.

And so it was actually not put in there in any waynflate. It

was actually to give some credit to the special odtee. If |

had thought that it was an absurd ask, | would heexeer used

it. | didn’t think it was any, really, aggressikargaining move.
| didn’t actually see any aggressive bargaining esoby the
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special committee. | saw some innovative valuatimves, but
| didn’t see any aggressive bargaining moves.

The record reflects that the value of Minera punsuto the
counteroffer ($2.388 billion) was very close to titeer two values used by
the Court of Chancery ($2.452 billion and $2.45idnl). The Court of
Chancery properly exercised its discretion—for teasons it stated—by
including the Special Committee’s counteroffer a® @f the component
parts in its calculation of damages. Therefdre,Defendants’ argument to
the contrary is without merit.

The Defendants also argue that the Court of Chgnessentially
became its own expert witness regarding damagé&ssing its valuation, at
least in part, on its own computer models.” Inmup of that argument, the
Defendants rely upon the following statement byttied judge during oral
argument on the fee award: “I’'m not going to disel everything that we
got on our computer system, but | can tell you thate are very credible
remedial approaches in this case that would hastdtesl in a much higher
award.” The Defendants submit that “[ijn the alesenf proof from [the]
Plaintiff, this speculation and outside-the-recdmdancial modeling is
impermissible.”

In making a decision on damages, or any otheremdtie trial court

must set forth its reasons. This provides theigmwith a record basis to
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challenge the decision. It also enables a revigwiourt to properly
discharge its appellate function.

In this case, the Court of Chancery explained r@sons for its
calculation of damages with meticulous detail. tT¢@mplete transparency
of its actual deliberative process provided the endants with a
comprehensive record to use in challenging the GauChancery’s damage
award on appeal and for this Court to review. Adowgly, any remedial
approaches that the Court of Chancery may havadsres and rejected are
irrelevant.

The Court of Chancery has the historic power ‘ftangsuch . . . relief
as the facts of a particular case may dictéteBoth parties agree that an
award of damages by the Court of Chancery aftal imi an entire fairness
proceeding is reviewed on appeal for abuse of éimtr®® It is also
undisputed that the Court of Chancery has greaseration when making
an award of damages in an action for breach of dutgyalty than it would

when assessing fair value in an appraisal aétion.

® Weinberger v. UOP, Inc457 A.2d at 714see alsdGlanding v. Industrial Trust Co.,
45 A.2d 553, 555 (Del. 1945) (“[T]he Court of Chang of the State of Delaware
inherited its equity jurisdiction from the Engli§tourts.”); 1 Victor B. WoolleyWoolley
on Delaware Practic& 56 (1906).

% nt'l Telecharge, Inc. v. Bomarko, In@66 A.2d 437, 440 (Del. 2000).

%®|d. at 441.
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In this case, the Court of Chancery awarded damégsed on the
difference in value between what was paid (the €fivand the value of
what was received (the “get”). In addition to artual award of monetary
relief, the Court of Chancery had the authoritygi@nt pre- and post-
judgment interest, and to determine the form of thterest’ The record
reflects that the Court of Chancery properly e)amdiits broad historic
discretionary powers in fashioning a remedy and intpkts award of
damages. Therefore, the Court of Chancery’s juddgraearding damages
Is affirmed.

ATTORNEYS’ FEE AWARD

The Plaintiff petitioned for attorneys’ fees ampenses representing
22.5% of the recovery plus post-judgment interégte Court of Chancery
awarded 15% of the $2.031 billion judgment, or $3@2,604.45, plus post-
judgment interest until the attorneys’ fee and egeaward is satisfied
(“Fee Award”). The Court of Chancery found that¢ thee Award “fairly
implements the most important factors our SupreraartChas highlighted
under SugarlangP® including the importance of benefits,” and “create

healthy incentive for plaintiff's lawyers to actlyaseek real achievement for

%7 Summa Corp. v. Trans World Airlines, In540 A.2d 403, 409 (Del. 1988).
% Sugarland Indus., Inc. v. Thoma&20 A.2d 142 (Del. 1980).
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the companies that they represent in derivativ@@etand the classes that
they represent in class actions.”

On appeal, the Defendants contend “the Court @&nCéary abuse[d]
its discretion by granting an unreasonable fee dvedrover $304 million
that pays the Plaintiff's counsel over $35,000 lpeur worked and 66 times
the value of their time and expenses.” Specificdliey argue the Court of
Chancery gave the firsGugarland factor, i.e. the benefit achieved,
“dispositive weight,” and that the remaining fast@lo not support the Fee
Award. The Defendants also argue that the CourCludncery erred by
failing to assess the reasonableness of the FeedAwighey submit that the
Court of Chancery did not: correctly apply a deiclg percentage analysis
given the size of the judgment; consider whether réssulting hourly rate
was reasonable under the circumstances; and ewalla¢ther the Fee
Award conformed to the Delaware Rules of Profesdid@onduct’® The
Defendants further contend that the Court of Chgncemmitted reversible

error by “[a]llowing Plaintiff's attorneys to coli¢ fees premised upon the

% This argument is without merit. Rule 1.5(c) ot tRules of Professional Conduct
expressly contemplates fees that are based oncarmpage. Comment [3] to the Rule
provides that the determination of whether a paldiccontingent fee is reasonable is to
be based on the relevant factors and applicable lavthis case, the Court of Chancery
made that reasonableness determination based oal¢vant factors and applicable law
set forth inSugarlandby this Court.
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nearly $700 million in prejudgment interest . ver in spite of the fact that
the delay impeded a full presentation of the ewigen
Common Fund Doctrine

Under the common fund doctrine, “a litigant omaayer who recovers
a common fund for the benefit of persons other thiamself or his client is
entitled to a reasonable attorney’s fee from thedfas a whole™ The
common fund doctrine is a well-established basrsafwarding attorneys’
fees in the Court of Chancefy.It is founded on the equitable principle that
those who have profited from litigation should shis costs?

“Typically, successful derivative or class actsuits which result in
the recovery of money or property wrongfully diesttfrom the corporation
... are viewed as fund creating actioffs.In this case, the record supports
the Court of Chancery’'s finding that Defendantsabhed their duty of
loyalty by exchanging over $3 billion worth of aatucash value for
something that was worth much less. The recom supports the Court of

Chancery’s determination that the $2.031 billiodgment resulted in the

" Boeing Co. v. Van Gemed44 U.S. 472, 478 (1980) (citations omittedPee also
Goodrich v. E.F. Hutton Group, Ind581 A.2d 1039, 1049 (Del. 1996) (“[T]he condition
precedent to invoking the common fund doctrine igdesnonstration that a common
benefit has been conferred.”).

" Goodrich v. E.F. Hutton Group, Ind681 A.2d at 1044 (citations omitted).

21d. (citing Boeing Co. v. Van Gemed44 U.S. at 478Maurer v. Intl Re-Insurance
Corp,, 95 A.2d 827, 830 (Del. 1953)).

" Tandycrafts, Inc. v. Initio Partner$62 A.2d 1162, 1164-65 (Del. 1989) (citiG$/ &

M Group, Inc. v. Carroll453 A.2d 788, 795 (Del. 1982).
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creation of a common fund. Accordingly, Plainsftounsel, whose efforts
resulted in the creation of that common fund, anétled to receive a
reasonable fee and reimbursement for expensestfranfund’*
Calculating Common Fund Attorneys’ Fees

In the United States, there are two methods autating fee awards
in common fund cases: the percentage of the fuetthad and the lodestar
method” Under a percentage of the fund method, courtsutzk fees
based on a reasonable percentage of the common’®furithe lodestar
method multiplies hours reasonably expended againgasonable hourly
rate to produce a “lodestar,” which can then beistdd through application
of a “multiplier,” to account for additional fac®rsuch as the contingent
nature of the case and the quality of an attorneik.”’

Beginning in 1881, fees were calculated and avehfdsm a common
fund based on a percentage of that f(fhdcees continued to be calculated

on a percentage approach for almost 100 yearsingthre 1970s, however,

" Goodrich v. E.F. Hutton Group, Ind681 A.2d at 1045 (citingVeinberger v. UOP,

Inc., 517 A.2d 653, 654-55 (Del. Ch. 1986hrysler Corp. v. Dann223 A.2d 384, 386
(Del. 1966)).

»SeeGoodrich v. E.F. Hutton Group, Inc681 A.2d at 1046-47; Federal Judicial Center,
MANUAL FOR COMPLEX LITIGATION (FOURTH)S§ 14.121 at 187 (2004).
®*SeeGoodrich v. E.F. Hutton Group, Ind681 A.2d at 1046.

71d. (citations omitted).

® Cent. R.R. & Banking Co. v. Petfu$13 U.S. 116, 124-25 (1885Jrustees v.
Greenough105 U.S. 527, 532-33 (1881¥%ee also Goodrich v. E.F. Hutton Group, Jnc.
681 A.2d at 1046-47 (discussing history of commamdffee awards).
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courts began to use the lodestar method to caécédat awards in common
fund caseg.

In the 1980s, two events led to the reconsideratibthe lodestar
method. First, in 1984, the United States Supr@wmert suggested that an
award in a common fund case should be based ugmrcentage of the
fund® By that time, “he point that ‘under the common fund doctrine a. .
reasonable fee is based on a percentage of thebestdwed on the class’
was so well settled that no more than a footnote meeded to make itV”
Second, in 1985, a Third Circuit Task Force issaedport concluding that
all attorney fee awards in common fund cases shbeldtructured as a
percentage of the furfd. The report criticized the use of the lodestarhoet
for determining the reasonableness of attorneyess fa common fund class
actions and listed nine deficiencies in the lodestathod” “Ultimately,
the Third Circuit allowed district court judges &xercise discretion in
employing the percentage of the fund method, tdedtar method, or some

combination of both, but the concerns voiced in1885 report, as well as

" Goodrich v. E.F. Hutton Group, Inc681 A.2d at 10467 (citingindy Bros. Builders,
Inc. of Phila. v. Am. Radiator & Standard Sanit&grp. 487 F.2d 161, 167-68 (3d Cir.
1973)).

% Blum v. Stensq65 U.S. 886, 900 n.16 (1984).

8 Shaw v. Toshiba Am. Info. Sys., In@l, F.Supp.2d 942, 962-63 (E.D. Tex. 2000)
(internal quotation marks omitted).

# Report of the Third Circuit Task Forc8purt Awarded Attorney Fees08 F.R.D. 237,
255 (1985).

#1d. at 246-50.

89



in other publications, were not fully answerétl. Today, after several years
of experimentation with the lodestar method, “tlastvmajority of courts of
appeals now permit or direct courts to use the greage method in
common-fund case$™
Delaware’sSugarland Standard

In Sugarland Industries, Inc. v. Thomathis Court rejected any
mechanical approach to determining common fund d@erds® In
particular, we explicitly disapproved the Third €iit's “lodestar method®”
Therefore, Delaware courts are not required to dviees based on hourly
rates that may not be commensurate with the vafudeo common fund
created by the attorneys’ efforts. Similarly,Sngarland we did not adopt
an inflexible percentage of the fund approach.

Instead, we held that the Court of Chancery shaadsider and
weigh the following factors in making an equitabl@ard of attorney fees:
1) the results achieved; 2) the time and efforicofinsel; 3) the relative

complexities of the litigation; 4) any contingerfegtor; and 5) the standing

8 Seinfeld v. Coker847 A.2d 330, 335 (Del. Ch. 2000) (citig re General Motors
Corp. Pick-Up Truck Fuel Tank Products Liabilitytigi, 55 F.3d 768, 821 (3d Cir.
1995)).

% Federal Judicial Center, MANUAL FOR COMPLEX LITIGAON (FOURTH) §
14.121 at 187 (2004); Charles W. “Rocky” Rhodatprneys' Fees in Common-Fund
Class Actions: A View from the Federal Circuig§ The Advocate (Tex.) 56, 57-58
(2006).

% Sugarland Indus., Inc. v. Thomak20 A.2d at 149-50.

871d. at 150
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and ability of counsel involved. Delaware courts have assigned the
greatest weight to the benefit achieved in litigaff’
Sugarland Factors Applied

The determination of any attorney fee award is &tenavithin the
sound judicial discretion of the Court of Chanc®njin this case,he Court
of Chancery considered and applied each of Sngarlandfactors. In
rendering its decision on the Fee Award, the Coti€hancery began with
the following overview:

When the efforts of a plaintiff on behalf of a cor@i@on result

in the creation of a common fund, the Court shoaNdard

reasonable attorneys’ fees and expenses incurrdtelplaintiff

in achieving the benefit. Typically a-percentageta-benefit

approach is used if the benefit achieved is quabté . . . .

And determining the percentage of the fund to aviaalmatter
within the Court’s discretion.

8 |d. at 149. See alsd_oral Space & Commc'ns, Inc. v. Highland Crusaddfs@ore
Partners, L.P.977 A.2d 867, 870 (Del. 2009).

8 See, e.g.Julian v. E. States Const. Serv., 2009 WL 154432, at *2 (Del. Ch. Jan.
14, 2009) (“In determining the size of an awardjrt® assign the greatest weight to the
benefit achieved in the litigation.” (citingranklin Balance Inv. Fund v. Crowlg2007
WL 2495018, at *8 (Del. Ch. Aug. 30, 20079einfeld v. CokeB47 A.2d 330, 336 (Del.
Ch. 2000) (Sugarlandks first factor is indeed its most important-theuks accomplished
for the benefit of the shareholders.”) (citatiomaitbed); Dickerson v. Castle1992 WL
205796, at *1 (Del. Ch. Aug. 21, 1992) (“Typicalthe benefit achieved by the action is
accorded the greatest weight.) (citations omittaffjd 1993 WL 66586 (Del. Mar. 2,
1993);In re Anderson Clayton S’holders Litjd.988 WL 97480, at *3 (Del. Ch. Sept. 19,
1988) (“This Court has traditionally placed greatesight upon the benefits achieved by
the litigation.”); In re Maxxam Group, In¢.1987 WL 10016, at *11 (Del. Ch. Apr. 16,
1987) (“The benefits achieved by the litigation stitute the factor generally accorded
the greatest weight.”).

% Johnston v. Arbitrium (Cayman Islands) Handels, AZ0 A.2d 542, 547 (Del. 1998).
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The aptly-namedSugarland factor[s], perhaps never more

aptly-named than today, tell us to look at the fieaehieved,

the difficulty and complexity of the litigation, ¢h effort

expended, the risk-taking, [and] the standing abdity of

counsel. But the most important factor, the casggest, is the

benefit. In this case it's enormous—a common fuhdver 1.3

billion plus interest.
The Court of Chancery then addressed each oStlgarlandfactors. The
result was its decision to award the Plaintiff'sugsel attorneys’ fees and
expenses equal to 15% of the amount of the comonach f

Benefit Achieved

With regard to the first and most important of SBiegarlandfactors,
the benefit achieved, the Court of Chancery fourad t[t]he plaintiffs here
indisputably prosecuted this action through triatl asecured an immense
economic benefit for Southern Peru.” The CourtChiancery stated that
“this isn’t small and this isn’t monitoring. Thisn't a case where it's
rounding, where the plaintiffs share credit.”The Court of Chancery
concluded that “anything that was achieved . . thy litigation [was] by

these plaintiffs.” With pre-judgment interest, thenefit achieved through

the litigation amounts to more than $2 billion. sRmdgment interest

%L Cf. In re Cox Commc'ns, Inc. S’holders Liti®79 A.2d at 609-612 (awarding a
“substantially smaller [attorney] fee” than thatjuested by plaintiffs for settlement of
claims challenging a fully negotiable merger pragoshere no appreciable risk was
taken and credit was “shared” with special comra)tte

92



accrues at more than $212,000 per day. The erlireoy benefit that was
achieved in this case merits a very substantiatwhattorneys’ fees.

The Defendants take issue with the fact that g Award was based
upon the total damage award, which included prgqueht interest. They
contend that including such interest in the danegard is reversible error
because the Plaintiff took too long to litigatestimatter. The record reflects
that the Court of Chancery considered the slow pEc#he litigation in
making the Fee Award. In response to the Defesdanguments, the trial
judge stated: “I'm not going to . . . exclude m#&t altogether. | get that
argument . . . . The interest | awarded is faidyned by the plaintiffs. It's a
lower amount. And, again, I've taken that [pacditofation] into account
by the percentage that I'm awarding.” The CourCblancery’s decision to
include pre-judgment interest in its determinatminthe benefit achieved
was not arbitrary or capricious, but rather waspgheduct of a logical and
deductive reasoning process.

Difficulty and Complexity

The Court of Chancery carefully considered the idiffy and
complexity of the case. It noted that the Plafistiittorneys had succeeded
in presenting complex valuation issues in a pergeasvay before a

skeptical court:
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They advanced a theory of the case that a judghi®fcourt,

me, was reluctant to embrace. | denied their motion

summary judgment. | think | gave [Plaintiff's coefisa good

amount of grief that day about the theory. | asketbt of
guestions at trial because | was still skepticathef theory. It

faced some of the best lawyers | know and am pgeadt to

have come before me, and they won. . . .

| think when you talk aboubugarlandand you talk about the

difficulty of the litigation, was this difficult? ¥s, it was. Were

the defense counsel formidable and among the bestwe

have in our bar? They were. Did the plaintiffs hawelo a lot

of good work to get done and have to push backnagaijudge

who was resistant to their approach? They did.

The Plaintiff's attorneys established at trial ttf&dguthern Peru had
agreed to overpay its controlling shareholder byremihan fifty percent
($3.7 billion compared to $2.4 billion). In doisg, the Court of Chancery
found that the Rintiff had to “deal with very complex financialnd
valuation issues” while being “up against majorglea, first-rate legal
talent.” This factor supports a substantial awardttorneys’ fees.

Contingent Representation

The Plaintiff's attorneys pursued this case oroatingent fee basis.
They invested a significant number of hours andiired more than one
million dollars in expenses. The Defendants litglvigorously and forced
the Plaintiff to go to trial to obtain any monetagcovery. Accordingly, in

undertaking this representation, the Plaintiff'suesel incurred all of the

classic contingent fee risks, including the ultienaisk—no recovery
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whatsoever. The Court of Chancery acknowledgetitteafee award was
“going to be a lot per hour to people who get garcthe hour,” but that in
this case, the Plaintiff's attorneys’ compensatwas never based on an
hourly rate. Therefore, the Court of Chancery fbuthat an award
representing 15% of the common fund was reasonablikght of the
absolute risk taken by Plaintiff's counsel in prasing the case through
trial on a fully contingent fee basis.
Standing and Ability of Counsel

The Court of Chancery acknowledged that it wasilfamwith
Plaintiff's counsel and had respect for their skdhd record of success. The
Defendants do not contest the skill, ability orutgpion of the Plaintiff's
counsel. They argue, however, that the Court ludrCery “should have
weighed more heavily Plaintiff's counsel’s undoubtability against the
causal manner in which this case was litigated.he Tecord does not
support that argument.

First, the Court of Chancery credited the Defenslaarguments that a
rescission-based remedy was inappropriate becdiise Blaintiff's delay in
litigating the case. Second, the Court of Changeoted that the record
could justify a much larger award of attorneys’deleut it ultimately applied

a “conservative metric because of Plaintiff's delayAccordingly, the
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record reflects that the Court of Chancery’s Feadlrtook into account the
length of time involved in getting this case tailtri
Time and Effort of Counsel

The effort by the Plaintiff's attorneys was sigo#nt. The Plaintiff's
attorneys reviewed approximately 282,046 pagesoicuchent production
and traveled outside the United States to takeipheltepositions. They
also engaged in vigorously contested pretrial nmopicactice. They invested
their firms’ resources by incurring over a millialollars of out-of-pocket
expenses. Most significantly, however, the Pl#iatiattorneys took this
case to trial and prevailed. We repeat the Coulmancery’s statement:
“anything that was achieved . . . by this litigatifwas] by [the Plaintiff's
attorneys].”

The primary focus of the Defendants’ challenge he Court of
Chancery’s Fee Award is on the hourly rate thaimplies, given that
Plaintiff's counsel spent 8,597 hours on this caBleey argue that the Court
of Chancery abused its discretion by failing to sidar the hourly rate
implied by the Fee Award as a “backstop check” lom treasonableness of
the fee. The Court of Chancery recognized the icapbns of this

argument: “l get it. It's approximately—on whaawarded, approximately
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$35,000 an hour, if you look at it that way.” Hoxee, the Court of
Chancery did not look at it that way.

Sugarlanddoes not require, as the Defendants argue, cauttse the
hourly rate implied by a percentage fee award, eratinan the benefit
conferred, as the benchmark for determining a restsle fee award. To the
contrary, in Sugarland this Court refused to adopt the Third Circuit’s
lodestar approach, which primarily focuses on thetspent? There, we
summarized that methodology, as follows:

Under Lindy |, the Court’'s analysis must begin with a

calculation of the number of hours to be creditethe attorney

seeking compensation. The total hours multiplied the
approved hourly rate is the “lodestar” in the ThiTitcuit's
formulation. It has, indeed, been said that theetapproach is
virtually the sole consideration in making a fedinm under

Lindy I.%3
In rejecting the lodestar methodology, we held@oairt of Chancery judges
“should not be obliged to make the kind of elaber@balyses called for by
the several opinions inindy | andLindy 11.”%*

Moreover, inSugarland this Court rejected an argument that was

almost identical to the one the Defendants makthis case. There, the

corporation asserted on appeal that in assesstngésonableness of the fee

zz Sugarland Indus., Inc. v. Thomak20 A.2d at 150.
Id.
*1d.
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the Court of Chancery should have given more wetghthe plaintiffs’
counsel’s hours and hourly rafe.This Court expressly rejected the use of
time expended as the principal basis for determginiees awarded to
plaintiff's counseP® Instead, we held that thigenefit achievedoy the
litigation is the “common yardstick by which a piaff's counsel is
compensated in a successful derivative action.”

In applying that “common yardstick,” we affirmedethCourt of
Chancery’s determination that the plaintiffs’ atteys were “entitled to a
fair percentage of the benefituring to Sugarland and its stockholders . . .
%% We also affirmed the Court of Chancery’s deteation that 20% of the
benefit achieved was a reasonable aWar@ur only disagreement with the
Court of Chancery irsugarlandwas the “benefit” to which the percentage
of 20% should be appliet’’

In this case, the Court of Chancery properly reaizhat “[m]ore

important than hours is ‘effort, as in what PIdisti counsel actually

%d. at 149-50.

%1d. at 150.

% 1d. at 147. Seelrving Morris and Kevin GrossAttorneys’ Fee Applications In
Common Fund Cases Under Delaware Law: Benefit évgd as “The Common
Yardstick” 324 PLI/Lit 167 (1987).

% Sugarland Indus., Inc. v. Thoma&0 A.2d at 150 (emphasis added).

*1d. at 151.

1914, at 150-51.
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did.”*°* In applyingSugarland the Court of Chancery understood that it
had to look at the hours and effort expended, babgnized the general
principle fromSugarlandthat the hours that counsel worked is of secondary
importance to the benefit achiev&d. In this case, the Court of Chancery
was aware of the hourly rate that its Fee Awardliedpandnonetheless
properly concluded that, in accordance wHBugarland the Plaintiff's
attorneys were entitled tofair percentageof the benefitj.e.,, common fund.

It then found that “an award of 15 percent of tbeised judgment, inclusive

of expenses . . . is appropriate.”

The Defendants’ alternative to their hourly argutmera challenge to
the fairness of the percentage awarded by the Gumu@hancery. The
Defendants contend that the Court of Chancery dugethiling to apply a
declining percentage analysis in its fee deternonat According to the
Defendants, this Court’s decision @oodrich v. E.F. Hutton Group, Ii€®
supports thg@er seuse of a declining percentage. We disagree.

In Goodrich we discussed the declining percentage of the fund
concept, noting that the Court of Chancery righitdlgknowledged the merit

of the emerging judicial consensus that the peaggnof recovery awarded

% n re Del Monte Foods Co. S’holders Liti@011 WL 2535256, at *13 (Del. Ch. June
27, 2011) (citation omitted).

192 5ygarland Indus., Inc. v. Thoma20 A.2d at 147.

193 Goodrich v. E.F. Hutton Group, Inc681 A.2d 1039 (Del. 1996).
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should ‘decrease as the size of the [common] fiedeases.”™ We also
emphasized, however, that the multiple factwugarland approach to
determining attorneys’ fee awards remained adeqi@tepurposes of
applying the equitable common fund doctriffe. Therefore, the use of a
declining percentage, in applying ti&igarlandfactors in common fund
cases, is a matter of discretion and is not reduuoes se

In this case, the record does not support the [Dlefeis’ argument that
the Court of Chancery failed to apply a “declinipgrcentage.” In
exercising its discretion and explaining the bdsisthe Fee Award, the
Court of Chancery reduced the award from the 22r8%uested by the
Plaintiff to 15% based, at least in part, on itsnsideration of the
Defendants’ argument that the percentage shoulshiadler in light of the
size of the judgment:

Now, | gave a percentage of only 15 percent rathan 20

percent, 22 1/2 percent, or even 33 percent bechasamount

that's requested is large. | did take that intocact. Maybe |

am embracing what is a declining thingjve tried to take into

account all the factors, the delay, what was destand what

was reasonable. And | gave defendants credit fair th

arguments by going down to 15 percent. The onlyisbfs

some further reduction is, again, envy or there& some level

of too much, there’s some natural existing limit w@rnat
lawyers as a class should get when they do a'teal.

1041d. at 1048 (citations omitted).
1%1d. at 1050.
108 Emphasis added.
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Thus, the record reflects that the Court of Chancéid reduce the
percentage it awarded due to the large amount efjudgment. The
Defendants are really arguing that the Fee Awartcgméage did not
“decline” enough.
Fee Award Percentage Discretionary

In determining the amount of a reasonable fee éwaur holding in
Sugarland assigns the greatest weight to the benefit acHiewe the
litigation.'®” When the benefit is quantifiable, as in this ¢déigethe creation
of a common fundSugarlandcalls for an award of attorneys’ fees based
upon a percentage of the benefit. Thegarlandfactor that is given the
greatest emphasis is the size of the fund crebtsriuse a “common fund is
itself the measure of success . . . [and] repregbrtbenchmark from which
a reasonable fee will be awardetf.”

Delaware case law supports a wide range of reakompeocentages
for attorneys’ fees, but 33% is “the very top of tlange of percentage$?

The Court of Chancery has a history of awardingelopercentages of the

197 seeSugarland Indus., Inc. v. Thoma20 A.2d at 149-50.

198 4 Alba Conte & Herbert B. Newbertyewberg on Class Actiorfs 14:6, at 547, 550
(4th ed. 2001). Seelrving Morris & Kevin Gross,Attorneys’ Fee Applications In
Common-Fund Cases Under Delaware Law: Benefit @&ad as “The Common
Yardstick” 324 PLI/Lit 167, 175 (1987).

1991n re Emerson Radio S’holder Deriv. Litj2011 WL 1135006, at *3 (Del. Ch. Mar.
28, 2011) (citingrhorpe v. Cerbcol997 WL 67833 at *6 (Del. Ch. Feb. 6, 1997)).
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benefit where cases have settled before fflaMWhen a case settles early,
the Court of Chancery tends to award 10-15% of rtlenetary benefit
conferred™™ When a case settles after the plaintiffs haveaged in
meaningful litigation efforts, typically includingnultiple depositions and
some level of motion practice, fee awards in their€of Chancery range
from 15-25% of the monetary benefits conferféd.“A study of recent
Delaware fee awards finds that the average amdufdes awarded when
derivative and class actions settle for both maowetand therapeutic

consideration is approximately 23% of the monetagpefit conferred; the

10 Franklin Balance Sheet Inv. Fund v. Crowl@p07 WL 2495018, at *13 (Del. Ch.
Aug. 30, 2007).

"1n re Emerson Radio S’holder Deriv. Litig2011 WL 1135006, at *3 n.2 (citing
Julian v. E. States Constr. Serv., In2009 WL 154432 (Del. Ch. Jan. 14, 2009)
(awarding total of 8% when little time and efforese invested before settlemerkKprn

v. New Castle Cty.2007 WL 2981939 (Del. Ch. Oct. 3, 2007) (awardiriyo when
“there was limited discovery, no briefing, and malargument . . . .”)Seinfeld v. Coker
847 A.2d 330 (Del. Ch. 2000) (awarding 10% wherecsettled after limited document
discovery and no motion practicdjy re The Coleman Co. S’holders Litigi50 A.2d
1202 (Del. Ch. 1999) (awarding 10% where counselmit take a single deposition or
file or defend a pretrial motion)n re Josephson Int'l, Inc1988 WL 112909 (Del. Ch.
Oct. 19, 1988) (awarding 18% when case settled tdtedays of document discovery);
Schreiber v. Hadson Petroleum Cqrd986 WL 12169 (Del. Ch. Oct. 29, 1986)
(awarding 16% when case settled “[s]hortly aftet was filed”)).

H23n re Emerson Radio S’holder Deriv. Litj011 WL 1135006, at *3 & n.3 (citinig

re Cablevision/Rainbow Media Gp. Tracking StockgLit2009 WL 1514925 (Del. Ch.
May 22, 2009) (awarding 22.5% where plaintiffs’ osal devoted nearly 5,000 hours to
the case)Gelobter v. Bresslerl991 WL 236226 (Del. Ch. Nov. 6, 1991) (awarding
16.67% where counsel pursued extensive discovagjuding seventeen depositions);
Stepak v. Ros4985 WL 21137 (Del. Ch. Sept. 5, 1985) (awardi@§o where plaintiff
took extensive discovery)).

102



median is 25%™* Higher percentages are warranted when casesessgr
to a post-trial adjudicatioti?

The reasonableness of the percentage awarded ebyCtlurt of
Chancery is reviewed for an abuse of discrettoriThe question presented
in this case is how to properly determine a redsienpercentage for a fee
award in a megafund case. A recent study by tbaauic consulting firm
National Economic Research Associates (“NERA”) destates that
overall as the settlement values increase, the anwee percentages and
expenses decreaS8. The study reports that median attorneys’ feegdedh

from settlements in securities class actions anegdy in the range of 22%

113 SeeRichard A. Rosen, David C. McBride & Danielle GihBettlement Agreements in
Commercial Disputes: Negotiating, Drafting and &mwckement § 27.10, at 27-100
(2010).

2 1n re Emerson Radio S’holder Deriv. Litjig2011 WL 1135006, at *3 & n.4 (citing
Berger v. Pubco Corp2010 WL 2573881 (Del. Ch. June 23, 2010) (awarainotal fee
of 31.5% where “lengthy and thorough litigation bgunsel . . . resulted in a final
judgment and not a quick settlementQatz v. Ponsoldt2009 WL 1743760 (Del. Ch.
June 12, 2009) (awarding 33% in case litigatedresttely, including through an appeal
in the Delaware Supreme Courfyan v. Gifford 2009 WL 18143 (Del. Ch. Jan. 2,
2009) (awarding 33% of cash amount where plaintdftainsel engaged in “meaningful
discovery,” survived “significant, hard fought mmti practice” and incurred nearly
$400,000 in expensesjuckman v. Aerosonic Corl983 WL 20291 (Del. Ch. Apr. 21,
1983) (awarding 29% where litigated through triadl &wo appeals)).

115 5eeSugarland Indus., Inc. v. Thoma&20 A.2d at 149.

116 SeeDr. Renzo Comolli et al.Recent Trends in Securities Class Action Litigation
2012 Mid-Year RevieWNERA Econ. Consulting, July 2012, at p.31. FRoeaample, the
study finds fee awards in securities class actam®unt to 27% in cases where the
settlement is between $25 million and $100 millidR,4% in cases where the settlement
is between $100 million and $500 million, and 11.i%cases where the settlement is
above $500 millionld. Figure 31. See alsorederal Judicial Center, MANUAL FOR
COMPLEX LITIGATION § 14.121 at 187 (2004) (“Attorgefees awarded under the
percentage method are often between 25% and 3@8e &dind.”).
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to 30% of the recovery until the recovery approacapproximately $500
million.™” Once in the vicinity of over $500 million, the dian attorneys’
fees falls to 11%:'®

Appellate courts that have examined a “megafund’rtgquiring a
fee percentage to be capped at a low figure whemebtovery is quite high,
have rejected it as a blanket rule. It is now ptae that “[a] mechanical, a
per seapplication of the ‘megafund rule’ is not necesgaeasonable under
the circumstances of a cas€.” For example, although the Third Circuit
recognized that its jurisprudence confirms the afea sliding scale as
“appropriate” for percentage fee awards in largmvery cases, it has held
that trial judges are not required to use a dedjmpercentage approach in
every case involving a large settlem&itThe Third Circuit reasoned that it
has “generally cautioned against overly formulgpraaches in assessing
and determining the amounts and reasonablenestooheys’ fees,” and

that “the declining percentage concept does nahgrihe fact-intensive

7 Dr. Renzo Comolli et alRecent Trends in Securities Class Action Litigati2d12
Méd-Year ReviewNERA Econ. Consulting, July 2012, at p.31.

Id.
191n re Enron Corp. Sec., Deriv. & ERISA Litig86 F.Supp.2d 732, 753-54 (S.D. Tex.
2008) (citing cases and concluding that “[a] medteln a per seapplication of the
‘megafund rule’ is not necessarily reasonable utiteecircumstances of a case.”).
2%1n re Rite Aid Corp. Sec. Litig396 F.3d 294, 302-03 (3d Cir. 2005) (“[T]herecs
rule that a district court must apply a declinireggentage reduction in every settlement
involving a sizable fund.”).
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Prudential/Gunter{factors,]"**

which are similar to this CourtSugarland
factors.

Although several courts have recognized the dedinpercentage
principle, none have imposed it aper serule!?? In Goodrich we held the
Court of Chancery did not abuse its discretiondygating a per serule that
awarded attorney’s fees as a percentage in relaidre maximum common
fund available, without regard to the benefits altjurealized by class
members.*®>  We reasoned that ‘[tlhe adoption of a mandatory
methodology or particular mathematical model fotedmining attorney’s
fees in common fund cases would be the antithefishe equitable
principles from which the concept of such awardgioated.”** Thatratio
decidendiequally applies in this case.

Therefore, we decline to impose either a cap omthadatory use of
any particular range of percentages for determinatigrneys’ fees in

megafund cases. As we stateddoodrich “[n]Jew mechanical guidelines

are neither appropriate nor needed for the CourCbéncery.*”® We

2119 at 303.
1221d, at 302-03 (3d Cir. 2005).
123 Goodrich v. E.F. Hutton Group, Inc681 A.2d at 1049.

1241d. at 1050.
125 |d.
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reaffirm that our holding inSugarland sets forth the proper factors for
determining attorneys’ fee awards in all commordfeases?®
Fee Award Reasonable Percentage

The percentage awarded as attorneys’ fees frommanom fund is
committed to the sound discretion of the Court dia@kery?”” In
determining the amount of a fee award, the Cou@luncery must consider
the unique circumstances of each case. Its redsortbe selection of a
given percentage must be stated with particularity.

The Court of Chancery quantified the Fee Award &%o 1of the
common fund?® The Court of Chancery addressed $heyarlandfactors
and how those factors caused it to arrive at thatgmtage, as follows:

The plaintiffs here indisputablgrosecuted this action through

trial and secured afmmmense economic benefdr Southern

Peru. I've already said—and I'm going to take iatcount—I

already encouraged the plaintiffs to be consereativ their

application because they weren’t as rapid in movlrg as |

would have liked. | don’t think, though, that yoancsort of

ignore them, to say because they didn’t invesysers on this

case on arentirely contingent basisdeal with very omplex

financial and valuation issuesand ignore the fact that they
wereup against major league, first-rate legal talent

126 gygarland Indus., Inc. v. Thoma&0 A.2d 142 (Del. 1980).

127 Chrysler Corp. v. Danr223 A.2d 384, 386 (Del. 1966).

128 See Shaw v. Toshiba Am. Info. Sys., Jn@1 F.Supp.2d 942 (E.D. Tex. 2000)
(awarding 15% fee on a common fund of $1 billiolm;re NASDAQ Market-Makers
Antitrust Litig, 187 F.R.D. 465 (S.D.N.Y. 1998) (awarding 14% d@ecommon fund of
$1 billion).
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“[O]ne of the things . . . the defendants got drddr in this
case is that the plaintiffs were slow. . . . | ateok that into
account in how | approach interest in the case.[l].also . . .
have to take that into account in thercentage | awardor the
plaintiffs[,] . . . [a]nd | took that into account.took some cap
factors into accountsetting the interest in what | did . . . . |
have to take some away from the plaintiff's .awyers on that

. .. frankly, there wergrounds for me to award mote the
company. And | didn’t. And—and so that is goingrgel me
to reduce the percentagbat I'm awarding . . 2°

We repeat the Court of Chancery’s conclusion:

Now, | gave a percentage of only 15 percent rathan 20
percent, 22 1/2 percent, or even 33 percent bedhasamount
that's requested is large. | did take that intocact. Maybe |
am embracing what is a declining thinfjve tried to take into
account all the factors, the delay, what was destand what
was reasonable. And | gave defendants credit fair th
arguments by going down to 15 percent. The onlyisbas
some further reduction is, again, envy or thene& some level
of too much, there’s some natural existing limit w@rnat
lawyers as a class should get when they do a deal.

We review an award of attorneys’ fees for an alnfsdiscretion'*
When an act of judicial discretion is under appgelig@view, this Court may
not substitute its notions of what is right for $leocof the trial judge, if his or
her judgment was the product of reason and consejes opposed to being
either arbitrary or capriciod As we recently stated, the challenge of

guantifying fee awards is entrusted to the triadigen and will not be

129 Emphasis added.
130 gygarland Indus., Inc. v. Thomak20 A.2d at 149.
131 Chavin v. Cope243 A.2d 694, 695 (Del. 1968).
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disturbed on appeal in the absence of capriciogsoefactual findings that
are clearly wrong*

In this case, the Court of Chancery carefully wei and considered
all of theSugarlandfactors. The record supports its factual findiagsd its
well-reasoned decision that a reasonable attorriegs’s 15% of the benefit
created. Accordingly, we hold that the Fee Awaaksva proper exercise of
the Court of Chancery’s broad discretion in apmythe Sugarlandfactors
under the circumstances of this case.

Conclusion

The judgment of the Court of Chancemyvarding more than $2

billion in damages and more than $304 million inoateys’ fees,is

affirmed.

BERGER, Justice, concurring and dissenting:

| concur in the majority’s decision on the merhisgt | would find that
the trial court did not properly apply the law whegrawarded attorneys’
fees, and respectfully dissent on that issue.

The majority finds no abuse of discretion in thaltcourt’s decision

to award more than $304 million in attorneys’ fedhe majority says that

132 Emak Worldwide, Inc. v. Kurz__ A.3d ___, 2012 WL 1319771, at *3 (Del. ChrAp
17, 2012).

108



the trial court applied the settled standards @eh fin Sugarland Industries,
Inc. v. Thomas$* and that this Court may not substitute its notiohwhat is
right for those of the trial court. But the tradurt did not applysugarland
it applied its own world views on incentives, barskecompensation, and
envy.

To be sure, the trial court recited tigugarland standards. Its
analysis, however, focused on the perceived neeadctntivize plaintiffs’
lawyers to take cases to trial. The trial couppdthesized that a stockholder
plaintiff would be happy with a lawyer who saysf $lou get really rich
because of me, | want to get rich, td8."Then, the trial court talked about
how others get big payouts without comment, but thayers are not
viewed the same way:

[T]here’s an idea that when a lawyer or law firmne going to

get a big payment, that there’s something somehaangv

about that, just because it's a lawyer. I'm sobyt investment

banks have hit it big .... They've hit it lmgany times. And

to me, envy is not an appropriate motivation toetahto

account when you set an attorney fée.

The trial court opined that a declining percentége“mega’ cases

would not create a healthy incentive system, aiad tifie trial court would

not embrace such an approach. Rather, the tuait oepeatedly pointed out

133Sugarland Indus., Inc. v. Thoma&20 A.2d 142 (Del. 1980).
134 Appellant Southern Copper Corporation’s OpeningBExhibit A at 74.
%°|d. at 82.
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that “plenty of market participants make big feesew their clients win,”
and that if this were a hedge fund manager or aastment bank, the fee
would be okay?® In sum, the trial court said that the fundamerast for
reasonableness is whether the fee is setting a moedtive, and that the
only basis for reducing the fee would be efy.That is not a decision
based orSugarland
Reargument Unanimously Denied

The appellants, Americas Mining Corporation (“AMGIhd nominal
defendant, Southern Copper Corporation, have fieed motion for
reargument. The issue raised on reargument isn#meow question of
whether the relevant “benefit achieved” for caltinig attorneys’ fees in a
derivative case, against a majority stockholder aftiter defendants, is
properly defined as the entire judgment paid to dbgooration, or, in this
case, 19% of the entire judgment paid to the cewpmr, because the
majority stockholder defendant owns 81% of the ooapon that will
receive the judgment.

This Court has carefully considered the motion reargument filed
by the Defendants, and the response filed by tlanti#f. We have

determined that the motion for reargument is pracaty barred under

1361d. at 81-83.
1371d. at 83-84.
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Delaware law, because the issue raised on reargwwvesn not fully and

fairly presented in the Defendants’ opening briéfsand alternatively,

because it is substantively without merit, as aenatf Delaware law?®
Waiver Constitutes Procedural Bar

This Court’s rules specifically require an appdilam set forth the
Issues raised on appeal and to fairly present gunant in support of those
Issues in their opening brief. If an appellantisfab comply with these
requirements on a particular issue, the appellastaibandoned that issue on
appeal”® Supreme Court Rule 14(b)(vi)(A)(3) states thdjh§ merits of
any argument that is not raised in the body of dpening brief shall be
deemed waived and will not be considered by therGouappeal.”

Neither of the Defendants’ opening briefs propediged the issue set
forth in the limited motion for reargument. AMC&pening brief did not
mention the issue at all and Southern Copper Catipors opening brief
only mentioned the issue indirectly in a footnofgguments in footnotes do

not constitute raising an issue in the “body” af tpening brief*

138 Flamer v. State953 A.2d 130, 134 (Del. 2008Roca v. E.I. du Pont de Nemours &
Co, 842 A.2d 1238, 1242 (Del. 2004).

139 Wilderman v. Wildermar828 A.2d 456, 458 (Del. Ch. 197&ee Gentile v. Rossette
906 A.2d 91, 102-03 (Del. 2006J;00ley v. Donaldson, Lufkin, & Jenrette, In845
A.2d 1031 (Del. 2004).

140Roca v. E.I. du Pont de Nemours & (842 A.2d at 1242.

141 SeeSupreme Court Rule 14(d) (“Footnotes shall notised for argument ordinarily
included in the body of a brief . . ..").
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Therefore, the issue raised in the limited motion feargument is
procedurally barred, as a matter of Delaware laacahse it has been
waived. On that basis alone the motion must béedéft

Argument Without Substantive Merit

Alternatively, and as an independent basis for oenyhe limited
motion for reargument, we conclude that the CofirCbancery properly
rejected the “look through” approach to awardingprakeys’ fees in a
derivative action. The derivative suit has beearatterized as “one of the
most interesting and ingenious of accountabilitychamisms for large
formal organizations'™® It enables a stockholder to bring suit on beb#lf
the corporation for harm done to the corporatién.

Because a derivative suit is being brought on UWelodl the
corporation, any recovery must go to the corpordfio In addition, a
stockholder who is directly injured retains thehtigo bring an individual
action for those injuries affecting his or her legghts as a stockholdét’

Such an individual injury is distinct from an inyuto the corporation alone.

142 Michigan v. Long463 U.S. 1032, 1044 (1983).

143 Kramer v. W. Pac. Indus., Inc546 A.2d 348, 351 (Del. 1988) (quoting R. Clark,
Corporate Law639-40 (1986)).

144 Kramer v. W. Pac. Indus., In&46 A.2d at 351.

1:2 Tooley v. Donaldson, Lufkin, & Jenrette, @45 A.2d at 1036.
Id.
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“In such individual suits, the recovery or otheligeflows directly to the
stockholders, not to the corporatioft’”

In Tooley v. Donaldson, Lufkin, & Jenrette, Inthis Court held that
whether a claim is derivative or direct depend&lgolipon two questions:
“(1) who suffered the alleged harm (the corporation the suing
stockholders, individually); and (2) who would reeethe benefit of any
recovery or other remedy (the corporation or thecldtolders,
individually)?™* It is undisputed that this is a derivative pratirg. In this
case, the corporation was harmed and the totaveegos awarded to the
corporation, Southern Copper Corporation — not “imathy” but actually.

In assessing the “benefit achieved,” the Court b&riicery held, and
this Court affirmed, that the benefit achieved idexivative action is the
benefit to the corporation. The “look through” apgch to awarding
attorneys’ fees in a derivative case was propeagjgcted by the Court of
Chancery long ago iwilderman v. WildermaH® Similarly, in rejecting the

L1}

Defendants’ “look-through” argument in this derivataction, the Court of
Chancery stated:

There’s also this argument that | should only awaildshould
basically look at it like it's a class action cased that the

147 Id

1481d. at 1033.
149 \wilderman v. Wildermar828 A.2d at 458.
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benefit is only to the minority stockholders. Indobelieve

that's our law. And this is a corporate right. daryou know, if

you look going back to 1974 . . . there was Wildannversus

Wilderman, 328 A.2d 456, which talks about not eligrding

the corporate form in a derivative action and logkiat the

benefit to the corporation, to the more recenttGarl- Carlson

case, which is now reported, in 925 A.2d 506 dbessame.

No stockholder, including the majority stockholdesas a claim to any
particular assets of the corporatiéh.Accordingly, Delaware law does not
analyze the “benefit achieved” for the corporatiana derivative action,
against a majority stockholder and others, as ifvéire a class action
recovery for minority stockholders only. Therefotiee limited motion for
reargument is substantively without merit. On takérnative basis alone
the motion must also be denigd.

Now, therefore, this 21st day of September 2011, litereby ordered

that the motion for reargument is unanimously denie

150 Norte & Co. v. Manor Healthcare Corpl985 WL 44684, at *3 (Del. Ch.) (‘[T]he
corporation is the legal owner of its property ahé stockholders do not have any
specific interest in the assets of the corporatjon.

51 Michigan v. Long463 U.S. at 1044.
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