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Defendant Marvin Spady (“Spady”) has filed this motion to compel the
disclosure of a confidential informant’s identity. Spady contends the disclosure of
theinformant’ sidentity isrequired under Satev. Flowers' becausetheinformant was
an actual party to the illegd transaction. For the following reasons, the motion to
compel the disclosure of a confidential informant’s identity is DENIED.

FACTS

In July 2014, the State obtained an indictment charging Spady with Drug
Dealing, Conspiracy Second Degree, Possession of Marijuana, and Possession of
Drug Parapherndia. Similar indictmentswere obtai ned aga nst Spady’ scodefendant,
Jennifer M. Sparacio (“ Sparacio”). Thechargesweretheresult of asearch conducted
at the Traveler's Inn Motel in Milford, Delaware. The Milford Police Department
obtained a search warrant after using an informant to make controlled purchases at
themotel. Although the search warrant wasbased on these controlled purchases, the
purchases themselves were not charged. Based upontheinformant’ sinvolvementin
thetransactions supporting the search warrant, Spady hasfiled thismotionto disclose
the informant’ s i dentity.

DISCUSSION
Under Rule 509 of the Delaware Uniform Rules of Evidence, the State has “a

privilegeto refuse to disclose the identity of a person who hasfurnished information

! qate v. Flowers, 316 A.2d 564, 567 (Del. Super. 1973) (noting that the disclosure of a
informant’ sidentity is required when the Informant was an actual party to theillegal transaction).
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relating to or assisting in an investigation . . . to a law-enforcement officer.”?> An
exceptionto thisrule existsif it appears “an informer may be ableto givetestimony
which would materially aid the defense.”® “Toinvoke this exception, the defendant
must ‘ show, beyond mere speculation, that the confidential informant may be ableto
givetestimony that would materially aidthedefense.’”* In Statev. Flowers, thecourt
foundfour standard situationsinwhichtheissueof aconfidential informant’ sidentity
may arise: “(1) Theinformer isused merely to establish probable cause for a search.
(2) Theinformer witnesses the criminal act. (3) The informer participates but is not
a party to the illegal transaction. (4) The informer is an actual party to the illegal
transaction.”® In Butcher v. Sate, the Delaware Supreme Court recognized “that
generally the privilege afforded under Rule 509 is protected in the first Flowers
scenario, but notinthefourth.”® The second and third scenariosrequirethetrial court
to hold an in camera examination in order to determine whether the identity of the
informant should be revealed.’

In State v. DiFilippo, an informant was supplied with money to make a

controlled drug purchase® After the purchase was completed, police officers

2 D.R.E. 509(a).
3 D.R.E. 509(0).

* Cooper v. Sate, 2011 WL 6039613, at *9 (Del. 2011) (quoting Davis v. Sate, 1998 WL
666713, at *2 (Del. July 15, 1998)).

®> Sate v. Flowers, 316 A.2d 564, 567 (Del. Super. 1973).

® Cooper, 32 A.3d at 988 (citing Butcher v. Sate, 906 A.2d 798, 802-03 (Del. 2006)).
" Butcher, 906 A.2d at 803.

8 Sate v. DiFilippo, 1986 WL 4051, at *1 (Del. Super. 1986).
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confirmedthesubstance purchased wascocaine. Theinformationfromthecontrolled
purchasewas part of theinformation providedinan affidavit filed with an application
for asearchwarrant. Theinformant did not participatein any of thedrug transactions
that were charged in the case. The defendant filed a motion to disclose the identity
of theinformer, but thetrial court held that the situation was one where the informer
was used merely to establish probable cause for a search. The defendant countered
that i nformation surrounding the controlled purchasewoul d corroborateher assertion
that the drugs and paraphernadiaseized were the property of her codefendant because
at the time of the controlled purchase, it was the codefendant who sold drugs to the
informer. The court noted that no proposition of evidentiary law “would suggest that
where an individua does not participate in one drug related crime or act that fact
would tend to make his’/her involvement in alater drug related crimeless probable.”®
The court held that the defendant’ s assertion that the codefendant sold drugs to the
informant was not relevant and that information available from the informant would
not materially ad the defense.

“Ultimately, it is the defendant’s responsibility to show, beyond mere
speculation, that the confidential informant may be ableto givetestimony that would
materially aid the defense.”*° It is not sufficient that an informant who witnessed a

transaction underlying the State’ s case may give excul patory testimony.™

°ld. at *3.
19 Davis, 1998 WL 666713, at *2 (internal quotations omitted).
d.
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Spady claimsthat the informant was an actual party totheillegd transactions
providingthebasisfor the search warrant, and disclosureisthereforerequired. Spady
further claimsthat hewasresiding with Sparacio, and that akey disputethat will arise
at trial iswhether the drug transactionswere conducted by Spady or Sparacio. Spady
contends that although the drug purchases involving the informant are not being
charged, theinformant could prove or disprovewhether hewasthe actua seller of the
drugs in the transactions giving rise to the charges.

In the case at bar, asin the DiFilippo case, the transactions forming the basis
for the search warrant are not being charged. In both cases, theinformation fromthe
controlled purchases was used to obtain a search warrant. Neither the informant in
DiFilippo nor theinformant inthiscaseparticipated inany charged drug transactions.
In addition, Spady wishes to use the informant to show it was Sparacio who
participated in the controlled purchases, thus further proving or disproving “that
Spady was the actual seller in the transactions which are the basis of the charges.” *?
Thisissimilar to the DiFilippo defendant’ s attempt to use theinformant to show that
seized drugs and paraphernalia were property of the codefendant rather than the
defendant. Just asthe DiFilippo defendant’ slack of participation or presenceduring
an earlier drug transaction had no probative value to the charged offenses, neither
does Spady’ slack of participation have any probative value to the charged offenses.
Spady’ s lack of participation in one drug related crime or act does not tend to make

hisinvolvement in alater related incident less probable. Thus, asin DiFilippo, this

12 Reply to State's Resp., item 6.
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situation is one where the informer was used merely to establish probable cause for
asearch.

Moreover, Spady has failed to show, beyond mere speculation, that the
confidential informant would be able to give testimony that would materially aid his
defense. Spady claimstheinformantsidentity could be of material aid to the defense
as to whether Spady or Sparacio was the one conducting the charged drug
transactions. That the informant could be of material aid will not suffice. Thisis
mere speculation. Moreover, there isno claimthat the informant was present when
the charged drug transactions occurred, therefore Spady’s contention that the
informant could help determine whether Spady or Sparacio was conducting the
charged drug offenses fails.

CONCLUSION

For the foregoing reasons, Spady’s motion to compel disclosure of a
confidential informant is DENIED.

IT1SSO ORDERED.

/s/ William L. Witham, Jr.
Resident Judge

WLW/dmh

oc. Prothonotary

xc:  Gregory R. Babowal, Esquire
Andre M. Beauregard, Esquire



