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BeforeBERGER, JACOBS andRIDGELY, Justices.
ORDER

This 4" day of June 2014, upon consideration of the psirbeefs
and the record on appeal, it appears to the Cloartt t

(1) This appeal is from the Superior Court denadlshe appellant’s
second motion for postconviction relief under Sigre€ourt Criminal Rule
61 (“Rule 61”) and his related request for the apiment of counsel. The
appellant also appeals the denial of his motion remusal of the judge
(hereinafter “the Judge”) who presided over hisyjurial and first
postconviction motion. We find no merit to the appand affirm the

Superior Court judgments.



(2) It appears from the record that the appellany G. Price, Sr.
(“Price”), was convicted of Murder in the First Deg and Possession of a
Firearm During the Commission of a Felony in A@U03. On September
12, 2003, the Superior Court sentenced Price ® iliprisonment plus
twenty years. On direct appeal, we affirmed Pscebnvictions and
sentence.

(3) Price’s first motion for postconviction relidiled on August 12,
2005, was summarily denied by the Superior CourQOatober 26, 2006.
On appeal from that decision, we remanded the twadiee Superior Court
with instructions to (i) expand the record to irdgutrial counsel’s affidavit
in response to Price’s allegations of ineffectigsistance of counsel and (i)
make supplemental findings and conclusions basemh upe expanded
record. In its order after remand, the Superiour€onade supplemental
findings based on trial counsel's affidavit and cBi$ response and
concluded that Price’s ineffective assistance einsel claims lacked merit.
Thereafter, by order dated March 26, 2009, wera#fat the Superior Court

denial of Price’s first postconviction motién.

! Pricev. Sate, 858 A.2d 930 (Del. 2004).

% Price v. State, 2009 WL 790357 (Del. March 26, 2009). Price thiéed a petition
seeking federal habeas corpus relief, which wasidsed in September 201Price v.
Phelps, 894 F. Supp. 2d 504 (D. Del. 2012).
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(4) In his second motion for postconviction reliied on April 25,
2013, Price argued that, under the United Statpsethe Court’s decision in
Martinez v. Ryan, the Superior Court was required to (i) appoinirsel to
assist him in the proceedings and (ii) reevaluagefdrmerly unsuccessful
claims for postconviction reli€f. In a separate motion, Price sought the
Judge’s recusal on the basis that the Judge hddntgime relationship”
with Price’s spiritual advisor and friend, Pastanda Henry. According to
Price, Pastor Henry “had promised to persuade’Jtidge to provide Price
“favorable treatment” under Rule 61.

(5) By order dated July 18, 2013, the Superior €denied Price’s
request for appointment of counsel, after detemmginthat neither the
Martinez decision nor Rule 61 required the appointment minsel on a
second motion for postconviction relief, and thac®had failed to establish
good cause for such an appointmerBy order dated August 16, 2013, the
Judge denied the motion for recusal after detengithat the allegations in

the motion were “completely unfounded.” The ordesvided:

3SeeMartinezv. Ryan, __ U.S. 132 S.Ct. 1309, 172 L. Ed. 2d 204.2) (holding
that a procedural default will not bar a federalintdrom hearing a claim of ineffective
assistance at trial if, in the initial-review cd#aal proceeding, there was no counsel, or
counsel in that proceeding was ineffective).

* See DEL. SUPER CT. CRIM. R. 61(e)(1) (providing that the court will appotunsel for
a movant’s second postconviction proceeding “onlyhie exercise of discretion and for
good cause shown”).



The undersigned does not recall ever having met
Pastor Henry. Nor has he permitted anyone to

convey or have any knowledge that anyone

conveyed the impression that Pastor Henry could

influence the Court in any way whatsoever. As far

as the undersigned can recall, there have not been
any discussions with anyone regarding the case
other than the direct participarits.

Finally, in a separate order dated August 16, 203 Superior Court denied
the postconviction motion after applying the pragad bar found in Rule
61(i)(1). The order provided:

[Price] has simply restated legal arguments that ar

not viable and asked the Court to revisit theme Th

Court denied those arguments for sound legal

reasoning affirmed by the Delaware Supreme

Court. Nothing has changed. As a consequence,

the Court finds that [Price’s] motion is barred by

the passage of tinfe.
This appeal followed.

(6) Having carefully considered the parties’ briafgl the record on

appeal, the Court has determined that the July2083 order denying

Price’s request for appointment of counsel andAbgust 16, 2013 orders

denying Price’s motion for recusal and second mmofmr postconviction

®> Qate v. Price, Cr. ID No. 0106010693, at 3 (Del. Super. Aug. 2613) (Order denying
motion for recusal).

® Sate v. Price, Cr. ID No. 0106010693, at 8 (Del. Super. Aug. 2613) (Opinion and
Order denying postconviction motion).



relief should be affirmed. The Superior Court diot err by denying the
request for appointment of counsel as without mand the second
postconviction motion as procedurally barred withexception. Also, the
Judge properly denied the motion for recusal gitaforming the required
analysis’ After ade novo review, we discern no basis in the record for a
reasonable person to question the Judge’s impgarfial

(7) When reviewing a Superior Court denial of postaction relief,
this Court will address any applicable procedusakloefore considering the
merits of any claim for relief. Having considered the Rule 61(i) procedural
bars in this case, the Court has determined, ashdicSuperior Court, that
Price’s second postconviction motion is barred asmely under Rule
61())(1)!° The Court has further determined that Price’s osdc
postconviction motion is barred as repetitive unBete 61()(2J* and, to

the extent the motion raises formerly adjudicatieihts, it is barred under

" See Los v. Los, 595 A.2d 381, 384-85 (Del. 1991) (establishing-part analysis to
determine judicial impartiality).

8 See Fritzinger v. State, 10 A.3d 603, 611 (Del. 2010) (providing that tbeurt reviews
de novo a judge’s objective analysis of a recusal motion).

® Younger v. Sate, 580 A.2d 552, 554 (Del. 1990).

19 See DEL. SUPER CT. CRIM. R. 61(i)(1) (barring motion filed more than thresays after
judgment is final) (amended 2005 to reduce filiegipd to one year).

1 See id. 61(i)(2) (barring “[a]ny ground for relief thatas not asserted in a prior
postconviction proceeding” unless considerationasranted in the interest of justice).
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Rule 61(i)(4)** Price has not established that his postconvictimtion
involves a colorable claim of a manifest injustimcause of a constitutional
violation,”® or a newly-recognized retroactively applicablentitf Nor has
he shown any indication that consideration of fésnes is warranted in the
interest of justicé> We therefore conclude that the Superior Courtrdit]
err by denying Price’s second motion for postcotwrc relief, his related
request for the appointment of counsel, and hisandor recusal.

NOW, THEREFORE, IT IS ORDERED, that the judgmentsthe
Superior Court are AFFIRMED.

BY THE COURT:

/sl Jack B. Jacobs
Justice

12 seeid. 61(i)(4) (barring formerly adjudicated claims).

13 seeiid. 61(i)(5) (providing that the procedural bars ipfl) and (i)(2) shall not apply to
a colorable claim that there was a miscarriageustige because of a constitutional
violation).

14 See id. 61(i)(1) (providing that an untimely motion may lzonsidered when the
movant asserts a newly recognized retroactivelyiegdge right).

15 Seeid. 61(i)(2), (4) (barring repetitive motions andrfarly adjudicated claims unless
consideration is warranted in the interest of pesti
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