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l. INTRODUCTION

The plaintiff-below/appellant RBC Capital Marketd,C (“RBC”) appeals
from a Superior Court judgment dismissing its ckiagainst the defendants-
below/appellees U.S. Education Loan Trust IV, LitRe(“Issuer”) and Education
Loan Trust IV (the “Trust”), (collectively, the “Dendants”). RBC sued the
Defendants in the Court of Chancery in 2011. RB&mplaint alleged that the
Defendants had been paying excessive fees fronirig. The court dismissed
the Chancery action as barred by the Trust Indelsttino-action” clause.

Thereatfter, in 2012, RBC commenced the underlyimge8or Court action,
claiming that the Defendants had unlawfully faikedpay interest owed to RBC
under the Issuer notes that RBC held. The SupeTiourt dismissed that
complaint on two grounds: (1) that the complairniethto state a claim upon which
relief can be granted, and (2) that the earlier rCofi Chancery judgment of
dismissal precluded RBC'’s claim s judicata RBC appealed to this Court.

We conclude, for the reasons next discussed, thmatSuperior Court
erroneously dismissed the action. We hold that RBE@mplaint satisfies
Delaware’s “reasonable conceivability” pleadingnstard, that the claim is not
barred by the Trust Indenture’s no-action clause, that on the current record it

cannot be determined as a matter of law that RBE&Liperior Court claim is



precluded ages judicata® Therefore, we reverse and remand the case to the
Superior Court.

Il. FACTUAL BACKGROUND AND PROCEDURAL HISTORY
A. Fact$

RBC is a Minnesota limited liability company witts principal place of
business in New York. The Issuer is a Delawarédidnliability company. RBC
beneficially owns over $450 million of the Issuedsction rate securities (the
“Notes”). The Notes were issued under an Indend@ifErust dated March 1, 2006
(the “Indenture”) and amendments thereto, and vemiéateralized by student
(FFELP) loans owned by the Trust, which is a Del@wstatutory trust. The
amendments to the Indenture include Supplementiéniures dated March 1,
2006 and September 1, 2006 (together, the “Suppiethéndentures”. The

Bank of New York (“BNY”) is the designated IndenguFrusteé.

! In addition, we hold that insofar as RBC's clailieges breaches that arose after the Court of
Chancery complaint was filed, the claim is not bdrages judicata

% The facts are drawn from the Amended Complaintienexhibits.

3 A Trust Certificate granted the Issuer a 100% Heiaé ownership interest in the loans owned
by the Trust.

* The Indenture and Supplemental Indentures arergesdeby New York law. LIBOR-indexed
notes were also issued pursuant to the Indentuterb not at issue on this appeal.

® Although it is not a named party, BNY has partitg in this litigation as Indenture Trustee.
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Under the Supplemental Indentures, the Notes ayest at a variable rate
fixed by periodic Dutch auctions, usually every@8/s° In the event of a failed
auction €.g, where there are insufficient bids to purchasettal Notes being
auctioned), the Notes must pay interest at thestesisthe Net Loan Rate and the
Maximum Rate for the relevant peribdSince February 2008, the Dutch auctions
for the Notes have failed.

The Indenture also limits how and under what cirstances a noteholder
may bring an action to enforce claims arising untlerindenture. Section 6.08 of
the Indenture—the “no-action” clause—provides that:

[N]Jo Holder of any Note or Other Beneficiary shiallve any right to

institute any suit, action or proceeding in equity at law for the

enforcement of this Indenture or for the executbrmany trust hereof

or for the appointment of a receiver or any otlenedy hereunder
unless [certain conditions are satisfied)].

Section 6.09 carves out an exception to SectiO8-6namely, that “the

Holder of any Note shall have the right, which s@lute and unconditional, to

® In a Dutch auction, existing noteholders and pidémvestors bid for the notes, specifying at
what interest rate they would be willing to purahabe notes for par value. The auction
procedures are set forth in Section 2.02 of Scleeduwdf each Supplemental Indenture.

" The Maximum Rate, which is an annual rate, defiagdhe least of: (a) LIBOR plus 1.5% or
2.5%, depending on the rating assigned to the Nmtasiting agencies; (b) a formula based on
commercial paper rates; (c) 18%; and (d) the higres the issuer may legally pay. The Net
Loan Rate is an annual rate, defined as equahjdhé sum of all interest payments and Special
Allowance Payments made with respect to Financdfl PH.oans during the preceding calendar
guarterless(b) all consolidation loan rebate fees, Note F&esyicing Fees and Administration
Fees during the preceding calendar quadierded by(c) the average daily principal balance of
Financed FFELP Loans for the preceding calendaregua
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receive payment of the principal of, premium, i{yaand interest on such Note . ..
and, upon the occurrence of an Event of Defaulh witspect thereto, to institute
suit for the enforcement of any such payment”®. .

In May 2010, the Issuer ceased paying intereshemotes.
B. The Court of Chancery Action

On March 18, 2011, RBC brought an action in ther€of Chancery against
the Issuer and the Trust. The crux of RBC’'s complgthe “Chancery
Complaint”) was that the Trust had paid excesswesfto the Issuer and its
affiliates in violation of the Indenture, and theyamproperly reduced the amount
of interest lawfully owed to RBC and other notelewki Count One of the
Chancery Complaint prayed for an accounting “tcedatne whether the Trust is
being properly administered and to determine whigrest is owed to RBC . . . as
a result of the [excessive fees].” Count Two ckdnthat the Defendants had been
unjustly enriched by the payment of excessive te@b the resulting reduction in
the calculated interest rate. Count Three allegatithe Defendants breached the
Indenture and Supplemental Indentures by payingessice fees and

miscalculating the Net Loan Rate. Those breadRB<€; claimed, constituted an

Event of Default under Section 6.01 of the Indeatufor relief, RBC soughiyter

8 Because Section 6.09 applies only to a Holderchvithe Indenture defines as the person in
whose name the Note is registered, the Holder cT’BRBlotes—the Depository Trust Company
(“DTC”) and Cede & Co.—are nominal plaintiffs inishaction.
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alia, the payment of interest due after Defendants diggaall adjudicated
excessive fees.

On December 6, 2011, the Court of Chancery disdid8BC’s complaint
for failure to state a claim upon which relief mag granted. The court
determined that, although RBC had attempted to qugekts claim as one for
unpaid interest, the claim “depend[ed] in the firgtance on and [was] derivative
of a claim belonging to the Trust itself” The reason (the court held) was that
“[t]he violations alleged by RBC [the payment ofcessive fees] did not affect the
occurrence of interest payments, but rather dyecjured the Trust itself and
therefore indirectly affected an input to the cétion of the interest rate?”
Applying New York law, the court reasoned that [f“f@ predicate to recovery is
proving a breach of legal obligations under a thnnslenture other than those
directly addressing the payment of principal antkriest, the proper course of
action is to apply the requirements of the no-actitause to those claim&”

Accordingly, Section 6.09 of the Indenture (theepton to the no-action clause)

°® RBC Capital Markets, LLC v. Educ. Loan Trust 2011 WL 6152282, at *3, *7 (Del. Ch. Dec.
6, 2011).

101d. at *5.
4.

21d. at *6.



did not apply to RBC’s claint Because RBC should have—but did not—plead
compliance with the no-action clause, the courtmiised RBC’'s Chancery
Complaint™*

RBC did not appeal from the Court of Chancery judgt of dismissal,
which is now final.
C.  The Superior Court Action

On February 1, 2012, RBC filed the underlying SigzeCourt action
against the Defendants. The Superior Court comiptzontained two counts, the
first alleging breach of contract, and the secolegmg breach of the implied
covenant of good faith and fair dealing. On AudgeBt 2012, after oral argument
on Defendants’ motions to dismiss, RBC filed an adesl complaint (the
“Amended Complaint”), that added DTC and Cede & &onominal plaintiffs and
withdrew the initial claim for breach of the imgli€ovenant of good faith and fair
dealing.

The Amended Complaint alleges that the Defendamgached the Indenture
and Supplemental Indentures by failing to pay egeftawfully owed to RBC since
May 2010. Applying the relevant formula to infortie& contained in quarterly

investor reports and trustee statements, RBC cldivat for the period May 1,

131d. at *5, *7.

¥1d. at *7.



2011 through April 30, 2012, the Defendants owe RE20,689 in interest. For
the period May 2010 through April 30, 2011, RBCraates that the Defendants
owe RBC additional interest in an unspecified andtn

On May 31, 2013, the Superior Court dismisseddimended Complaint for
failure to state a claim upon which relief may lranjed, and also because the
claim was barred a®s judicata® Regarding the Rule 12(b)(6) dismissal, the trial
court concluded that the Amended Complaint did ‘festtablish [that] interest
exists to which RBC is entitled” Moreover (the court held), because “the Net
Loan Rate equation undeniably involves managemeacisidns . . . a challenge to
those decisions is a derivative claim subject te thdenture’s ‘no-action
clause.”®

The court also determined that the requirementghfe application ofes

judicatawere satisfied® Specifically, the Court of Chancery dismissal stitnted

!> The Amended Complaint states, “[a]pplying the Nean Rate and Maximum Rate formula to
these cash flows shows that interest should hage paid. Given that substantial net cash flow
is coming into the Trust each month, interest ¢yem due and owing.” Am. Complaint] 56
(A93).

1 RBC Capital Markets, LLC v. Educ. Loan Trust 2013 WL 3355726, at *8 (Del. Super. Ct.
May 31, 2013).

71d. at *7.
1814d.

19 “The res judicatabar operates when: ‘(1) the original court hadsliction over the subject
matter and the parties; (2) the parties to theirmalgaction were the same as those parties, or in
privity, in the case at bar; (3) the original caw$eaction or the issues decided was the same as
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a final judgment? and the Superior Court claim for unpaid intereas\dentical to
the dismissed Court of Chancery claim. As thd taart stated:
RBC is basing its “interest” claim on the same nasagement
allegations upon which it sought an accounting he Court of
Chancery. RBC is not saying that under the fornfafacalculating
interest there is money owing. RBC is, yet agaatcusing

Defendants of having acted in a way, whatever \ay Was, that left
no interest money available under the fornftila.

Even if RBC’s present claim for interest were grdexh on a different theory than
the claim it asserted in the Court of Chancery (bert continued), both claims
arose out of the same transaction—the Indenturetlmdefendants’ course of
conduct®> Because RBC knew or should have known of itsemirclaim for

unpaid interest when it filed its Chancery ComplaRBC’s Superior Court claim
was the “same” as its Court of Chancery claimrés judicatapurpose$® Lastly,

the trial court held that Defendants’ failure toypaterest did not constitute a

“continuing breach” that would enable RBC to avihidres judicatabar?’

the case at bar; (4) the issues in the prior acimust have been decided adversely to the
appellants in the case at bar; and, (5) the denrde prior action was a final decreeld. at *5
(quotingLaPoint v. AmeriSource Bergen Cqarp70 A.2d 185, 192 (Del. 2009)).

201d. at *7.
?L1d. at *5.
2214,

31d. at *5-6.

241d. at *7.



RBC timely appealed to this Court from the dismiss its Superior Court
complaint.

[ll.  THE PARTIES’ CONTENTIONS AND
THE STANDARD OF REVIEW

A.  The Contentions

On appeal, RBC claims that the Superior Court ebgddismissing the
action, because the Amended Complaint (1) stategally cognizable claim that
(2) is not barred ases judicata In support of its first claim of error, RBC
advances two arguments. First, RBC contends lieaAtnended Complaint pleads
facts sufficient to support a claim that Defendahtsached their contractual
obligation to pay interest owed to RBC. In conahgdotherwise, RBC urges, the
Superior Court improperly applied a heightened dileg standard. Second,
because the claim for unpaid interest falls sqyasgthin the exception carved out
by Section 6.09 of the Indenture, the Superior €euoneously dismissed RBC’s
claim as barred by the Indenture’s no-action clause

In support of its second claim of error, RBC adwenfour arguments. First,
RBC urges that because the Court of Chancery dsgahithe Chancery Complaint
for lack of standing rather than on the merits, dm@missal did not constitute a
“final judgment” forres judicatapurposes. Second, RBC argues that its Superior
Court claim for unpaid interest is not identical ite earlier Chancery claim

challenging Defendants’ payment of excessive fbesause the two claims arise
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out of distinct sets of operative facts. Thirdd adternatively, RBC contends that
even if the two claims arise from the same opeedicts, RBC did not know (nor
could it have known) of its claim for unpaid intstevhen it commenced its
Chancery action. Fourth, RBC argues that evel thares judicatarequirements
are satisfied, that doctrine does not bar that segmf RBC's claim alleging
breaches that occurred after its Chancery Complaastfiled.

The Defendants vigorously contest all four of thelseams of error.
B. The Issues and the Standard of Review

RBC'’s first claim of error raises two issues: (19ed the Amended
Complaint satisfy Delaware’s liberal notice pleagstandard, and (2) if it does, is
RBC'’s claim for interest nonetheless barred by Itldenture’s no-action clause?
RBC’s second claim of error raises three issuesst,Fdid the dismissal of the
Chancery Complaint constitute a final judgment purposes ofres judicat®
Second, is RBC’s present claim for unpaid intetest same as the claim RBC
alleged in its Chancery Complaint? Third, if tiestftwo questions are answered
affirmatively, did the Defendants’ failure to pagterest owed to RBC for the
period after the Chancery Complaint was filed gateea new, separate claim not

barred byres judicat®
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This Court reviews a trial court’s grant of a matito dismissde novc?
“When reviewing a ruling on a motion to dismiss, (#¢ accept all well pleaded
factual allegations as true, (2) accept even vadlegations as “well pleaded” if
they give the opposing party notice of the clai),draw all reasonable inferences
in favor of the non-moving party, and (4) do nofiraf a dismissal unless the
plaintiff would not be entitled to recover underyaeasonably conceivable set of
circumstances®® A trial court determination that a claim is bar@sres judicata
raises a legal question that we revigsvnovd’’

IV. ANALYSIS
A. Dismissal for Failure to State a Claim

Having carefully reviewed the record, we concluldat the Superior Court
erred in holding that the Amended Complaint faledtate a cognizable claim for
relief. We determine that it is reasonably conakig that RBC has stated a claim
for interest due under Section 6.09 of the Indentwhich is not barred by the no-

action clause contained in Section 6.08.

%> Cent. Mortg. Co. v. Morgan Stanley Mortg. Capitabléings LLG 27 A.3d 531, 535 (Del.
2011) (citingSavor, Inc. v. FMR Corp812 A.2d 894, 896 (Del. 2002)).

2% 1d. (citing Savor 812 A.2d at 896-97).

2" See Betts v. Townsends, Jit65 A.2d 531, 533 (Del. 2000).
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1. The Amended Complaint States
a Claim for Breach of Contract

RBC’s Amended Complaint alleges that, applying trelevant rate
formulas, interest was due to RBC, which Defend&amted to pay for the period
May 2010 through April 2012. Accordingly (RBC ug)ethe pled facts make it
reasonably conceivable that RBC is entitled taefeliWe agree. The Indenture is
governed by New York law, under which the “essérgi@ments to pleading a
breach of contract . . . are the making of an agess, performance by the
plaintiff, breach by the defendant, and damagefemad by the plaintiff?® Here,
the parties contest only whether the Amended Cantpéalequately alleges that
interest was actually due and owing to RBC undeirilenture, which Defendants
failed to pay.

The Amended Complaint avers that if an auctionsfaihe Notes bear
interest at a rate equal to either the Net Loare Ratthe Maximum Rat&. The
Amended Complaint also alleges that “[flor eachiqekr[ffrom May 1, 2011
through April 30, 2012] RB@ppliedthe lower of the Maximum Rate and the Net
Loan Rate . . . . [and] has determined that fronayM, 2011] through [April 30,

2012], [the Issuer] should have paid RBC $920,68thierest under the terms of

28 Startech, Inc. v. VSA Artd26 F. Supp. 2d 234, 236 (S.D.N.Y. 2000).

29 See n.8, supra for the definition of those terms. Defendants dot contest this
characterization of the interest obligations urtilerindenture and Supplemental Indentures.
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the Indenture and Supplemental IndentursFor the period May 2010 through
April 30, 2011, the Amended Complaint alleges thiatle “RBC lacks information
to replicate this detailed analysis for the pewouiiterest payments due [for that
period] . . . . its analysis of the information wkiis available demonstrates that
RBC is owed similar amounts of interest for [thatipd].”*

It is difficult to imagine how RBC could plead neoclearly that interest is
actually owed under the terms of the Indenture. théigh the Amended
Complaint’s allegations relating to the period M2A0 through April 30, 2011 are
less precise than those that concern the period1yia911 through April 30, 2012,
those allegations permit the reasonable inferelnak trrespective of any claimed
mismanagement, interest is owed. The Amended Gonipétates that the Net
Loan Rate is based on “a formula that is dirediyl tto the cash flows of the
underlying student loan collateraf’and that the “actual cash flows into and out of
the Trust demonstrate that net cash has come lm&oTtust [which holds the

underlying collateral] which in turn should havesulted in interest payments

being made to” noteholdefd. By labeling this claim as a challenge to the

30 Am. Complaint 11 30-31 (emphasis added) (A84).
311d. 1 33 (A85).
321|d. 1 15 (A79).

31d. 1 34 (A86).
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Defendants’ mismanagement of the trust, and by ihgldhat the Amended
Complaint failed adequately to allege that inteneas owed to RBC under the
Indenture and Supplemental Indentures, the Sup€oart erred.

2. The No-Action Clause
Does Not Bar the Claim

We next address whether RBC’s claim, even thoeglally cognizable, is
nonetheless barred by the Indenture’s no-actiomsela The Superior Court
concluded that it was, because “the Net Loan Ratmten undeniably involves
management decisions.” We disagree. No-actiomsels are a “standard feature
of indenture agreements [and] require compliancebbydholders to prevent
dismissal of their suit® But even so, where, as here, the noteholder adgaa
claim directly challenging a default in a requirgalyment of principal or interest,
the no-action clause does not apPly.Section 6.09 of the Indenture explicitly
allows a noteholder to bring an action to recovgvaid principal or interest (after

a missed payment is deemed to constitute an Evemetault) without first

¥ In re Cendant Corp.2005 WL 3500037, at *9 (D.N.J. Dec. 21, 2005)iigi Rossdeutscher v.
Viacom 768 A.2d 8, 22 (Del. 2001)).

% See, e.g.Cruden v. Bank of New YqrR57 F.2d 961, 968 (2d Cir. 1992) (“Notwithstarglin
the ‘no action’ clause, the debenture holders haweabsolute right to institute sugfter
nonpayment of principal or interest . . . .”). Thabsolute and unconditional” right of a
noteholder to pursue unpaid principal or interest requirement of 8 316 of the Trust Indenture
Act, 15 U.S.C. 8 77ppp(breeMcMahan & Co. v. Wherehouse Entm't, [rg&5 F.3d 1044, 1050
n.4 (2d Cir. 1995)Upic & Co. v. Kinder-Care Learning Ctrs., Inc793 F. Supp. 448, 452
(S.D.N.Y. 1992).
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complying with the no-action clause. Only wherepgi@®dicate to recovery [of

unpaid interest or principal] is proving a breadHegal obligations under a trust
indenture other than those directly addressing ghgment of principal and

interest” will a noteholder’s claim for principak anterest be subject to the no-
action clausé® That is not this case.

RBC’s Amended Complaint claims that interest isedvbut remains unpaid.
Specifically, RBC alleges that “interest is owedRBC based on the actual cash
flows into and out of the Trust regardless of wietthe outflows, including fees,
were authorized® As RBC'’s counsel explained to the Superior Cduring oral
argument: “if the formula is properly applied, wodwe be entitled to interest. If
[so], we want our interest.” During oral argumdmfore this Court, RBC
represented that it would not challenge the propioé any fees paid by the Trust
to prove its (RBC’s) Superior Court claim for irest>® Contrary to what the
Superior Court determined, RBC’s claim does notedepupon successfully
challenging any management decisians, (proving a breach of a legal obligation

under the Indenture other than the obligation tg pancipal or interest). RBC

% RBG 2011 WL 6152282, at *6see alsoEmmet & Co., Inc. v. Catholic Health ,E951
N.Y.S.2d 846, 851-52 (N.Y. Sup. Ct. 2012) (applyig “test” enunciated by the Court of
Chancery).

37 Am. Complaint 1 73 (A97).

3 We hold RBC to that representation. Whateveinitial intentions may have been, RBC may
not later challenge the fees paid out of the Tassa predicate to proving its interest claim.
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seeks only to recover the interest due under theyast payment terms of the
Indenture, whatever may have been the fees thaflthst paid. Because we
conclude that that claim falls within the purvieWSection 6.09 of the Indenture, it
Is not barred by the no-action clause.

3.  The Defendants’ Contrary Arguments

The Defendants advance two arguments to suppart flosition that the
Amended Complaint fails to state a claim and igdshiby the no-action clause.
Neither has merit.

The Defendants first contend that the source dontsneBC used for its
interest calculations contradict and negate RBOStn that its claim is only for
interest due under the Indenture. Defendantstirtbet (1) those documents
contain no information about the income the Tresteived—information that is
needed to calculate the applicable interest rate, (&) the documents show that
the expenses the Trust actually paid affirmativediablish that no interest is due.
Those documents compel the conclusion (Defendaay$ that the Amended

Complaint fails to state a claim upon which religdy be grantetf,

39 See Malpiede v. Townsor80 A.2d 1075, 1083 (Del. 2001) (“[A] claim mag Hismissed if
allegations in the complaint or in the exhibitsarmorated into the complaint effectively negate
the claim as a matter of law.”fransdigm Inc. v. Alcoa Global Fasteners, |n2013 WL
2326881, at *4 (Del. Ch. May 29, 2013) (“[A] compiamay, despite allegations to the contrary,
be dismissed where the unambiguous language ohumtis upon which the claims are based
contradict the complaint's allegations.”).
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We are unpersuaded by this argument. As RBC panats the “source
documents” to which the Defendants refer are ramtretd to be all the documents
RBC used to calculate the amount of interest dier do the documents upon
which Defendants rely “effectively negate” the pgadoallegations in the Amended
Complaint. Those referenced documents are exndivey include
approximately 200 pages of financial statements—wyeiwhere have the
Defendants identified a specific line item or otpesvision that contradicts RBC's
claim that interest is due. In essence, what Dfets ask this Court to do is
analyze 200 pages of statements, together withmamswy that Defendants have
prepared. To perform that exercise would requsréouwade through the evidence
and engage in fact-finding, merely to decide whettenot RBC'’s allegations are
contradicted. That is not an exercise which thau€ or any court should be
required to undertake in reviewing a grant of aiomoto dismiss.

Defendants next argue that RBC was required to ¢oditnot) specify
precisely how it calculated the interest allegediy, in order to establish that its
claim falls within Section 6.09 of the Indenturklore specifically, the Defendants
insist that RBC must establish in its complaint thaid not manipulate or cap the
fee inputs in calculating the Net Loan Rate. He&f Defendants contend that the
Indenture’s no-action clause creates a particiddriactual pleading standard that

RBC must satisfy to properly allege a claim foenaist due.
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That argument is misguided. On review of a motmmismiss, this Court
“accept[s] all well pleaded factual allegationstag, [and] accept[s] even vague
allegations as “well pleaded” if they give the opig party notice of the
claim....*® Here, the Amended Complaint specifically allegest “interest is
owed to RBC based on the actual cash flows intocanaf the Trust regardless of
whether the outflows, including fees, were autherdiz RBC’s counsel bound his
client by representing to this Court that, in prayithat claim, RBC would not
challenge the propriety of any fees paid out of Thest. Finally, Defendants cite
no authority to support its contention that, tovetg a motion to dismiss, a
noteholder seeking to avoid a no-action clause maissfy a heightened pleading
standard requiring the noteholder to plead evidesstablishing that its claim is
not barred by the no-action clause.

RBC'’s claim is not based on a challenge of managéuhecisions. Rather,
it is a straightforward claim to recover unpaidemast owed, for which RBC was
not required affirmatively to plead compliance witie no-action clause.

B. Res Judicata

Having determined that the Amended Complaint statkegally cognizable

claim that interest was due but unpaid and thatctaen is not barred by the no-

action clause, we reach the final issue: is RB{d#sn is barred by the doctrine of

0 Cent. Mortg. Cq.27 A.3d at 535 (citingavor 812 A.2d at 896-97).
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res judicat® In Delawareres judicataoperates to preclude a later-filed claim
where:
(1) the original court had jurisdiction over thebgct matter and the
parties; (2) the parties to the original action evére same as those
parties, or in privity, in the case at bar; (3) trginal cause of action
or the issues decided was the same as the caae & Jothe issues in
the prior action must have been decided adversdlyet appellants in

the case at bar; and (5) the decree in the priboraavas a final
decree’!

RBC concedes that elements 1, 2, and 4 are sdtisfiAccordingly, the
iIssues reduce to elements 3 andi.&, whether: (i) the Court of Chancery
Judgment was a final decree, and (ii) the causactwbn asserted in the Court of
Chancery was the “same” as that later assertdteistperior Court. We conclude
that the answer to the first question is yes. R#gg the second issue, we find
that the current record does not permit a detertoimaas a matter of law, that
RBC'’s Superior Court claim is the “same” as itsvoasly dismissed Chancery
claim. Although RBC’s Chancery claim and its cuatrelaim arose out of the
same transaction, it is not possible to deternonehis record, whether RBC knew
or could have known of that claim, such that RB@lddave asserted the claim in

its Chancery Complaint. What we can (and do) aarelis that, to the extent that

“1 LaPoint v. AmerisourceBergen Corp@70 A.2d 185, 192 (Del. 2009) (quotirfBover
Historical Soc’y, Inc. v. City of Dover Planning @on'n 902 A.2d 1084, 1092 (Del. 2006)).
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RBC'’s claim arises from Defendants’ failure to payerestafter the Chancery
Complaint was filed, that portion of its claim istrbarred ases judicata

1. The Court of Chancery
Dismissal Was a Final Judgment

The Superior Court correctly determined that their€of Chancery order
dismissing the Chancery Complaint was a final judgtn In general, a dismissal
with prejudice constitutes a final decree fes judicatapurposed? Here, the
Court of Chancery dismissed the Chancery Complamater Court of Chancery
Rule 12(b)(6)® The effect of such a dismissal is informed by € Chancery
Rule 15(aaa), which provides that where a partysdud amend its complaint in
response to a Rule 12(b)(6) motion to dismiss,ter ldismissal of the complaint

under Rule 12(b)(6) “shall be with prejudicé.”It is also informed by Court of

42 SeeBraddock v. Zimmerman906 A.2d 776, 784 (Del. 2006) (“[Tlhe phrase ‘hatit
prejudice” will mean only that the otherwise finalgment does not operate aa judicatabar

to preclude a subsequent lawsuit on the same aHusetion.”); Kaufman v. Nisky2011 WL
7062500, at *1 (Del. Super. Ct. Dec. 20, 2011) (Delaware, a dismissal with prejudice is
considered an adjudication on the merits. Wheadaion has been dismissed on its merits, the
res judicatadoctrine forecloses a losing party from reassegrton a second time the same cause
of action against the same party.Savage v. Himef010 WL 2006573, at *3 (Del. Super. Ct.
May 18, 2010)ff'd, 9 A.3d 476 (Del. 2010) (“A dismissal ‘with prejied’ is [an] adjudication
‘on the merits' andes judicataforecloses a losing party from asserting an adatdd claim
against the same party.’Devinhar v. MDG Med., Inc2009 WL 4263211, at *7 (Del. Ch. Nov.
24, 2009) (“And the fifth element is satisfied besa this court's order dismissing the Section
225 Action with prejudice is a final judgment f@s judicatapurposes.”).

B RBC 2011 WL 6152282, at *3, *7.

* CT.CH.R. 15(aaa). The rule states in relevant partttitnevent a party fails to timely file an
amended complaint or motion to amend under thisextion (aaa) and the Court thereafter
concludes that the complaint should be dismisse@uRule 12(b)(6) . . . such dismissal shall be
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Chancery Rule 41(b), which governs involuntary dssals. Rule 41(b) provides
that except for dismissals for lack of jurisdiction for improper venue or for
failure to join a party under Rule 19, a Rule 41dil®missal (or any dismissal not
provided for in Rule 41) “operates as an adjudwcatipon the merits,” unless the
court specifies otherwis8. The Court of Chancery dismissal, therefore,
constituted a final judgment.

RBC contends, nonetheless, that because the Cb@tancery judgment
addressed only RBC’s standing to bring suit, thatlgment was not a “final”
decree on the merits foes judicatapurposes. Ordinarily, a dismissal for lack of

subject matter jurisdiction or for lack of standwdl not operate as a final decree

with prejudice . . . unless the Court, for good seashown, shall find that dismissal with
prejudice would not be just under all the circumes&s.” Notably, the Issuer’'s motion to dismiss
in the Court of Chancery specified that the clagisuld be dismissed with prejudice.

%S CT.CH.R. 41(b). That rule states in its entirety:

Involuntary dismissal; effect thereofor failure of the plaintiff to prosecute or to
comply with these Rules or any order of court, dedéant may move for
dismissal of an action or of any claim against deéendant. After the plaintiff
has completed the presentation of plaintiff's ewade the defendant, without
waiving the right to offer evidence in the eveng tlmotion is not granted, may
move for a dismissal on the ground that upon tleesfand the law the plaintiff
has shown no right to relief. The Court as triethe facts may then determine
them and render judgment against the plaintiff ayndecline to render any
judgment until the close of all the evidence. sleéhe Court in its order for
dismissal otherwise specifies, a dismissal undsrgaragraph and any dismissal
not provided for in this Rule, other than a dismidsr lack of jurisdiction or for
improper venue, or for failure to join a party undRule 19, operates as an
adjudication upon the merits.
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that bars later claim®. But here, the Chancery Complaint was dismissetkun
Court of Chancery Rule 12(b)(6) for failure to stat claim—not for lack of

standing’” Court of Chancery Rule 41(b) authorizes an inntaty dismissal

where a plaintiff has failed to “comply with theReles or any order of court . . . .”
Rule 41(b) further provides that “a dismissal undleis paragraph and any
dismissal not provided for in this Rule, other thandismissal for lack of
jurisdiction or for improper venue, or for failute join a party under Rule 19,

operates as an adjudication upon the metits

% SeeSmith v. Guestl6 A.3d 920, 934-35 (Del. 2011) (holding thateamlier lawsuit dismissed
for lack of standing could not operate to preclpeditioner’s later-filed suit)Elder v. El Di,
Inc., 1997 WL 364049, at *7 (Del. Super. Ct. Apr. 2897T) (“[T]he defendants ignore the fact
that the order of dismissal was based on a lagubfect matter jurisdiction and under Delaware
law, lack of subject matter jurisdiction is a quastof justiciability not involving an adjudication
on the merits.”);see alsoStuart Kingston, Inc. v. Robinsob96 A.2d 1378, 1382 (Del. 1991)
(“The concept of ‘standing,’ in its procedural sensefers to the right of a party to invoke the
jurisdiction of a court to enforce a claim or rexh@ grievance.”).

7 SeeAppriva S'holder Litig. Co., LLC v. EV3, In@37 A.2d 1275, 1280 (Del. 2007) (“]W]e
hold that where the issue of standing is relatethéomerits, a motion to dismiss is properly
considered under Rule 12(b)(6) rather than 12(B)(13ee also Feldbaum v. McCrory Corp
1992 WL 119095 (Del. Ch. June 2, 1992) (dismisgilagms barred by a no-action clause for
failure to state a claim upon which relief can banged); McMahan & Co. v. Wherehouse
Entm't, Inc, 859 F. Supp. 743, 749 (S.D.N.Y. 1924fd in part, rev'd in part on other grounds,
65 F.3d 1044 (2d Cir. 199%8krt. denied517 U.S. 1190 (1996) (holding that a no-acticausk
defense constitutes a defense for failure to stafaim upon which relief can be granted).

8 CT. CH. R. 41(b) (emphasis added). RBC also cites nonvik authority for the proposition
that a dismissal for failure to satisfy a precoiodgitto suit will not preclude a subsequent action.
See Faiveley Transp. USA, Inc. v. Wabtec Cdsfpl F. App'x 54, 55 (2d Cir. 2013) (“The
Tribunal's decisiomot to consider Faiveley['s] damages on the meritsoisres judicata to their
claims here because ‘[ijn ordinary circumstanceseeond action on the same claim is not
precluded by dismissal of a first action for premmiy or failure to satisfy a precondition to
suit.””) (quoting 18A Charles Alan Wright & ArthuR. Miller, Fed. Prac. & Proc.8 4437 (2d
ed. 2012)). RBC, however, fails to cite any Deleevauthority holding that a dismissal “on the
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2. The Record Does Not Disclose Whether
RBC Knew or Could Have Known of Its
Claim for Unpaid Interest

RBC claims that the Superior Court erred by codicg that RBC’s
Superior Court claim was identical (foes judicatapurposes) to RBC’s Court of
Chancery claim We agree, because on the current record no setelnnanation
can be made as a matter of law. We do not foredlus possibility that on remand
the Superior Court could find, on an expanded kcthrat RBC'’s Superior Court
claim (to the extent it arose before the Chancemnflaint was filed) is identical
to RBC'’s earlier Court of Chancery claim.

In determining whether two claims constitute tsarhe” cause of action for
res judicatapurposes, Delaware follows a transactional appr&ac¢The modern
transactional view of the doctrine of res judicata. permits the doctrine to be
invoked to bar litigation between the same partiethe claims in the later
litigation arose from the same transaction thamfxt the basis of the prior
adjudication.? “The procedural ‘bar ofes judicataextends to all issues which

might have been raised and decided in the firdt asiiwell as to all issues that

merits” under Delaware court rules—and based aailaré to comply with a no-action clause—
should not have preclusive effect on later actions.

49 aPoint 970 A.2d at 193.

0 Maldonado v. Flynn417 A.2d 378, 381 (Del. Ch. 1980) (citifgzes v. Ackerma@34 A.2d
444 (Del. 1967)Levinhar, 2009 WL 4263211, at *10.
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actually were decided>® But, although a contract that is the subjectenfuential
claims is regarded as a single transactionrésrjudicatapurposes? that is not
invariably true. A subsequent breach of contrdatnt will not be treated as
identical to an earlier contract claim (and therefes judicatawill not operate as
a bar) where the facts underlying the later claieneaeither unknown or incapable
of being known at the time of the earlier actidn.

Here, both RBC’s current claim and its earlier @oaf Chancery claim
arose out of the same contractual instruments—tlenture and Supplemental
Indentures. The Court of Chancery claim (that sgive fees were paid out of the
Trust) arose out of an alleged violation of Sectidonof the Supplemental
Indentures. RBC'’s current claim (for unpaid instrewed to RBC) arose out of an
alleged breach of the interest payment terms ofltldenture and Supplemental

Indentures, constituting an Event of Default urBection 6.01(a)’

*1 LaPoint 970 A.2d at 191-92 (quotin@assidy v. Cassigys89 A.2d 1182, 1185 (Del. 1997))
(explaining that the purpose of the doctrine iSgievent a multiplicity of needless litigation of
issues by limiting parties to one fair trial of @sue or cause of action which has been raised or
should have been raised in a court of competeisdation”).

®2 LaPoint 970 A.2d at 194.
>3|d. at 193;Aveta Inc. v. Bengo®86 A.2d 1166, 1185 (Del. Ch. 2009).

>4 RBC points out that the two claims relate to dife time periods. The Chancery Complaint
alleged breaches that took place in 2008 and 2008le the Amended Complaint alleges

breaches in 2010 through 2012. This fact is ngpasitive, however, if RBC knew of its claim

for unpaid interest (beginning in May 2010) at timee it filed suit in the Court of Chancery (in

March 2011). Accordingly, the critical inquiry véhether RBC knew, or could have known, of
its claim for unpaid interest at the time of theghtion in the Court of Chancery.
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What the existing record does not disclose is wéreRBC knew, or could
have known, of its current claim for interest, owmd unpaid, at the time of the
Court of Chancery litigation. RBC argues that oalfiter the Defendants had failed
to pay interest for a “sustained period” was RB€grunotice that the nonpayment
was due not to market conditions, but to a breddheinterest payment terms of
the Indenture and Supplemental Indentures. Speliff RBC claims that “it was
not until well after briefing had been completed Appellees’ motion to dismiss
the Chancery Action that RBC was able to possessddta and analysis that
allowed it to confirm that Appellees were wrongfulwithholding interest
payments in violation of the Indenture provisionsverning the payment of
interest.®

Defendants point to various items of extrinsic ewice, including a letter
from RBC to the Issuer dated October 30, 2009, (bafendants say) show that in
fact RBC knew of its claim for unpaid interest whemommenced its Chancery

action®® RBC responds that that record does not show tRather, the evidence

%> Appellant's Op. Br. at 27-28.

*0 See LaPoint970 A.2d at 193-94 (“[T]he defendant must showt the plaintiff ‘neglected or
failed to assert claims which in fairness shouldehbeen asserted in the first action.”). The
Defendants also point to a letter sent to a Cou@hancery during the Chancery litigation that
“RBC would still be entitled to bring suit for nggayment of interest even if the payment of
excessive fees did not directly impact the amoa@interest it was owed.”
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shows only that RBC didot have access to the information needed to disatser
claim.

It is clear, if only from the parties’ need to restm extrinsic evidence, that
any determination of what RBC knew or could havewn at the time of the
Chancery litigation requires a factual inquiry tieinappropriate at this procedural
stage. At some later stage the Superior Court tdgtermine that RBC knew or
could have known of its claim for unpaid interegit{ng back to May 2010) when
RBC litigated in the Court of Chancery. But nolsuaetermination is possible on
this appeal.

a. Breaches That Occurred After the
Chancery Complaint Was Filed

The final issue is whether that portion of RBC'sinl that relates to
Defendants’ nonpayment of interest due after thenCary Complaint was filed, is
barred byres judicata even if RBC knew or could have known of its cldion
unpaid interest when it filed its Chancery litigati We conclude that such a claim
would not be barred.

The res judicatadoctrine operates to bar only later claims thatlddave
been brought at the time of an earlier assertdéthcla Accordingly, “[clontractual

rights that are triggered and pursuafter the initial action is filed ... are not

>" Seenotes 60, 625upra.

27



barred byres judicatabecause a prior judgment ‘cannot be given thecefbé
extinguishing claims which did not even then eXist.

Under the Supplemental Indentures, interest orNibties must be paid the
“first Business Day following the end of each AwoctiPeriod for interest accrued
through the end of such Auction Perigd.An Auction Period (a contractually
defined term) is 28 days, unless modified purstardther terms specified in the
Supplemental Indentures. Essentially, the Suppkshelndentures created a
separate recurring obligation (each 28 day petiog)ay interest on the Notes. A
failure to pay interest due for one period will @@tomatically give rise to a cause
of action for failures in future periods, even dteholder suspects that the Issuer
may commit similar contract breaches in the futukéere, RBC could not have
known in March 2011 (when it filed its Chanceryiag) that it would have an
enforceable claim for Defendants’ breach of theintcactual duty to pay interest
that would fall due in later periods. The factslertying any such later claims had

not yet materialize®® Therefore, the Court of Chancery judgment does no

*% LaPoint 970 A.2d at 194.
*9 Supplemental Indentures, Schedule A, § 1.01 (téstePayment Date” Definition) (A252).
® The Superior Court acknowledged as much in its®pi “Of course, if the investments start

earning interest and Defendants start refusingaig pr withhold payments . . . then RBC may
file a new lawsuit.”RBC 2013 WL 3355726, at *7.
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preclude that portion of RBC’s claim arising fromeaches that occurred after the
Chancery Complaint was fil€d.

The Defendants argue that even the portion of RBEsSN arising from
breaches that occurred after the Chancery Compleast filed is barred byes
judicata, because the alleged misconduct relates backaimi®that occurred at the
time the Chancery litigation was commenced. Tlmoty fails to take into
account that the Indenture and Supplemental Indesittreated separate, recurring
obligations. At the end of each Auction Periode thefendants must decide
whether or not to pay accrued interest to notelsldeOnly on each occasion
where Defendants do not pay interest that is owichwliscrete breach occur.

V. CONCLUSION

For the foregoing reasons, the Superior Court jugElgndismissing the

complaint is reversed and the case is remandeldet&tiperior Court for further

proceedings in accordance with this Opinion. dlict®n is not retained.

®l See47 Am. Jur. 2d Judgments § 477 (“[Alpplying théerthat a subsequent action can be
brought on a cause of action that accrues at ardiit time, a final determination of an action . .
under an installment contract does not precludgtex bction based on defaults in payments of
installments due after the judgment in the pridiaac”); see also Dover Historical Soc'y, Inc.
902 A.2d at 1092 (“In our view, the bar m@s judicatawas improperly applied. The second fee
application rested entirely upon facts that did aage until after the first application had been
denied.”).
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