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Dear Counsel and Litigant:

A father of five gave his children two rental propes, one in Costa Rica
and the other in St. Lucia. These siblings theroiporated a Delaware limited
liability company, Defendant Grapetree, LLC (“Grape” or “the LLC"), to
manage these properties. This task, however, diaseen easy, largely as a result
of the deep animus running between certain memberhe Durham family.
Andrew Durham, the only non-managing member of éae, has brought this
litigation seeking reimbursements by the LLC fopemses incurred in connection

with these vacation propertiés.| previously determined that Andréwas a

1 A detailed recitation of the facts can be foundrniy Post-Trial Letter OpinionSee Durham v.
Grapetree, LLC2014 WL 1980335 (Del. Ch. May 16, 2014).

2| refer to members of the Durham family by théistfnames to avoid confusion; no disrespect
is intended.



member of the LLC, is entitled to be reimbursedconnection with certain
expenses incurred on behalf of the LLC, but thah&e not met his burden as to
specific expenses for which he sought reimbursement invited further
submissions on the amounts, if any, to which Andveas due, and address this
pending issue, the last issue remaining in thgliton, below.

A. Background

On March 14, 2012, Andrew, actipgo se filed a Complaint, subsequently
amended, alleging both direct and derivative claiagainst the LLC. The
derivative claims were withdrawn, and the remainiaguest for reimbursement
was addressed first in Cross-Motions for Summanggthent and then, after my
finding that the pertinent language in the govegn®@perating Agreement was
ambiguous, during a one-day trial held on Februbry 2014. On May 16,
following the submission of post-trial closing angents, | issued my Post-Trial
Letter Opinion.

In my Post-Trial Letter Opinion, | found, basedtbe managing members’
course of conduct, that Andrew was “entitled tonteursement for all expenditures
under $2,000 made on behalf of the LLCNevertheless, Andrew had not, at trial,
testified as to the authenticity of the documentatiprovided to the Court

supporting his reimbursement requests. He alsaadichver under oath as to the

% Durham 2014 WL 1980335, at *5.



accuracy of that documentation. However, instdasiroply finding that Andrew
had not satisfied his burden, and in the interefstsjust resolution of this matter, |
afforded him the opportunity to authenticate hipmarting documentation, post-
trial. Specifically, | provided Andrew the oppanity to “file a memorandum
explaining the expenses he incurred and how thegfiied Grapetree, as well as
the documentation to support these requests accoetpaby appropriate
affidavits.”

Although | was unable, in my Post-Trial Letter Opm to further resolve
the issue of which requested reimbursements wepgoppate, | provided
guidance to the parties that narrowed the scopeligible reimbursements. In
particular, | found that Andrew was only permittex seek reimbursements for
expenses incurred within three years of the dateClomplaint was filed; that he
was not entitled to recoup litigation costs; thatmbursement for travel expenses
was limited to trips that were taken on behalfre tLC; that his personal loan to
his brother Davis was not reimbursable; and thaicthst of artwork he unilaterally
purchased for the rental properties was not reisdhle, although this artwork
remained the personal property of Andrew.

On June 5, 2014, Andrew filed his Opening MemorandiGrapetree filed

its Answering Memorandum on June 26, 2014, and éwdfiled his Reply

41d. at *7.
°|d. at *6.



Memorandum on July 9, 2014. At trial, Andrew sou§B8,983.14 plus interest,
while Grapetree argued that the LLC owed Andrewnmare than $1,504.90.
However, in his Reply Memorandum, Andrew adjustedrbquest to $20,381.70
plus interest, noting that there may also have lzepayment made to him by the
LLC “in the summer of 2014 [that] has not yet beeoorporated into his final
accounting.” Despite my ruling, Andrew still seeks reimbursetséor all of his
travel expenses, as well as artwork he purchasethéovacation properti€s.For
the reasons that follow, | find that Andrew is #atl to $1,504.90 plus pre- and
post-judgment interest at the legal rate.

B. Andrew Has Not Met His Burden

In connection with his Opening Memorandum, Andreubrsitted an
Affidavit in which he “swears under oath and thengées of perjury that every
document he has submitted is true and corfect®ndrew contends that this
Affidavit “is Plaintiff's averment(s) as best as bhan verifying that every single

document he has submitted to the Court and evetgraent he has made is

® Although Grapetree adjusts this amount to $34#28 Answering Memorandum, based on
Andrew’s “random sampling” and certain reimburseteaiready made, | only “reopen[ed] the
record for the limited purpose of allowing the Rtdf to attempt to authenticate the exhibits he
contends support his request for reimbursement}’ taos find it appropriate to consider only
evidence submitted as of the date of trial in deieing the appropriate reimbursement amount.
See idat *5.

"Pl.’s Reply Mem. at 12.

8 See, e.gPl’s Op. Mem. at 12.

°1d. Ex. A.



accurate and the absolute truth.” In his Opening Memorandum, Andrew
reiterates that he “has averred repeatedly [inliiggtion] as to the accuracy of all
of the receipts and invoice$:” Andrew has made no further attempt to
authenticate the supporting documents, beyond tlyeseeral and conclusory
allegations.

Further, instead of addressing each of the expefsesvhich he seeks
reimbursement, Andrew attached to his Opening Meamdum “a random
sampling” of five invoices with various expensegganted for reimbursement,
accompanied by copies of “available supportingipfsd.”*? | have reviewed this
sampling, which seeks reimbursement for severalemsgs, including the
following: airfare, a car rental, and an overnigtdy in connection with a trip to
meet with the LLC’s Costa Rican attorney; cash pips/ided to the staff for which
there is no receipt; expenses incurred in conneatidh this litigation, namely
copies and notary services; and the purchase @raleliooks for the “St. Lucia
library.”*® None of these supposed expenditures are suppoytédal testimony
or by post-trial affidavit, as | had allowed in Rpst-Trial Letter Opinion of May

16, 2014.

19p|’'s Op. Mem. at 2.
11d. at 17.

12 See id. see also idEX. L.
131d. Ex. L.



This “sampling,” moreover, does not include anyadgsion of how these
particular expenses benefited Grapetree, if at &ll.fact, instead of complying
with my request that he “file a memorandum explagnihe expenses he incurred
and how they benefited Grapetree .%* Andrew argues that such a demonstration
would contradict the language of the governing @fieg Agreement.
Specifically, Andrew argues that:

the Court will err if it imposes rules on to an Livthich the LLC has

never enacted and never even discussed. Justseeteams of

lawyers . . . later ‘argue’ that ‘benefit’ shoulgpy here, there is no

justification for the court to do so. The LLC maiie bed as it is
allowed to do and has to sleep in it. Plaintiffisderstanding is that

no court can modify a properly formed contract Yiee a poorly

formed oné?

Andrew, however, bears the burden of proof in thater and—as | found in my
Post-Trial Letter Opinion—he must demonstrate teath expense for which
reimbursement is sought was incurred to benefip&rae.

Despite his objection, Andrew—in conclusory fashiestates that his
“‘investments in the LLC’s properties produced cleanefit even when and where
that concept was unknown to the famify.”| find this assertion insufficient to

demonstrate that each of the expenses for whianbreisement is requested,

totaling more than $20,000, benefited Grapetrea. ifstance, Andrew’s “random

4 Durham 2014 WL 1980335, at *7.
5p|’s Reply Mem. at 11.
161d. at 5.



sampling” includes the purchase of several bookhk te description “St. Lucia
library.” The benefit to the LLC from these purska is not facially apparent, and
Andrew has not attempted to demonstrate the beufdtfiis purchase to Grapetree,
if any. Further, Andrew notes that he continuesdek reimbursement for a “few
unusual items” including “a book Plaintiff publishen the history of the St. Lucia
house, other marketing materials, dental X-rayslerCosta Rica staff (a bonus),
[and] emergency wireless phone calls after a mijoricane struck St. Lucid?
No effort has been made to demonstrate how thesgcyar miscellaneous
expenses benefited Grapetree, nor to substantiatestich expenses were actually
incurred.

Andrew notes that he “has followed a similar precigs his analysis of the
“random sampling” of five invoices] with each ingei to determine the revised
total amount due,” and that he “is prepared togpttnCourt all of the invoices and
all of the receipts, again, so that each and ewag/can be examined by all the

parties.*® Citing to Rule 1006 of the Federal Rules of Ewicks™ Andrew avers

7Pl’s Op. Mem. at 18.

¥1d. at 17.

19 SeeF.R.E. 1006 (“The proponent may use a summary,tcbarcalculation to prove the
content of voluminous writings, recordings, or migaphs that cannot be conveniently
examined in court. The proponent must make thgirais or duplicates available for
examination or copying, or both, by other partiea aeasonable time and place. And the court
may order the proponent to produce them in courtRule 1006 of the Delaware Rules of
Evidence similarly provides that “[tjhe contents w@bluminous writings, recordings or
photographs which cannot conveniently be examinezburt may be presented in the form of a
chart, summary or calculation. The originals, amplitates, shall be made available for

Z



that “[tjhe court should find this random sampliagd Plaintiff's willingness to
show and share for inspection the entire file ades’

Although | have shown deference to Andrew apra se litigant, “self-
representation is not a blank check for deféttPollowing trial, | “reopen[ed] the
record for the limited purpose of allowing the Rtdf to attempt to authenticate
the exhibits he contends support his request fartmersement® exhibits which
he brought to trial but made no attempt to admiaathenticate. | requested that
Andrew “file a memorandum explaining the expensesrnturred and how they
benefited Grapetree, as well as the documentatorsupport these requests
accompanied by appropriate affidavifd.” To satisfy his burden, Andrew has
submitted an Affidavit, in which he “swears undatioand the penalties of perjury

that every document he has submitted is true aneatg®

analyzed a “random
sampling,” in which he does not even attempt tolarpthe benefit conferred to
Grapetree by these expenses; and offered to preseintvoices and receipts at yet
another Court proceeding. This demonstrationgsfiicient to meet his burden of

showing that the requested reimbursements weralfcincurred, supported by

examination or copying, or both, by other partieseasonable time and place. The court may
order that they be produced in court.” D.R.E. 1006

20p|’'s Op. Mem. at 17.

2L Kelly v. Fugi Intl, Inc, 2013 WL 135666, at *6 (Del. Ch. Jan. 2, 2013}gjinal quotation
marks omitted).

?2 Durham 2014 WL 1980335, at *5.

221d. at *7.

24 Pl.’s Op. Mem. Ex. A.



appropriate documentation, or incurred to benkétltLC. As Grapetree conceded
at trial that Andrew is owed $1,504.90, | find fpeopriate to award that amount,
plus pre- and post-judgment interest.

| note that Andrew has requested a second hearitigs matter. Although,
in my Post-Trial Letter Opinion, | contemplated dialy a hearing, if appropriate,
the purpose of such a hearing was not to allow éwda third opportunity to
satisfy his burden. To the contrary, this heanmguld only be appropriate if
Grapetree wished to contest evidence of specifimlnersements sought by
Andrew?® Because Andrew has not submitted any additiamastantive evidence
other than his conclusory Affidavit, there is naeddo hold an additional hearing
in this matter.

C. Requests to File Motions f@anctions are Denied

In his Opening Memorandum, Andrew “requests periomsto file a Motion
for Sanctions against Defendant and Defendant'ss&luor bold, new perjuries to
the Court in its ‘post-trial closing statemerf®” With his Reply Memorandum,
Andrew filed a Motion for Sanctions against histesis Dee Durham, who

submitted a Declaration in Opposition to PlainsffPost-Trial Memorandum,

> See Durham2014 WL 1980335, at *6 (“If any party believesthhe affidavits referred to
above constitute new evidence subject to cross-exdion, that party should seek leave to
reopen the trial record for that limited purposéy/din

?° Pl’s Op. Mem. at 2. Because motion practice lher® been excessive, | have required the
parties to seek permission before filing motions.

9



attached as an exhibit to Grapetree’s Answering Mamdun?’ He also requests
sanctions against the LLC’s counsel based on Bisnagtion that they assisted Dee
with this Declaration. | have reviewed Andrew'sbmussions, and find it
inappropriate to allow him to file any additionalotions for sanctions. My
decision above is based on Andrew’'s failure to destrate entitlement to
reimbursement, not on any submission of his siklinty is quite apparent that this
pyrrhic and picayune litigation is not about legal equitable issues but rather
inter-family relationships far beyond the power afcourt of equity to redress.
Further motion practice is pointless and would kstaictive of the limited
resources of the LLC in which all siblings hold aterest. The request to file
additional motions for sanctions is denied.

D. Andrew’s Attempts to Reargue are Inappropriate

In his Memoranda, Andrew also attempts to rearbegobrtions of my May
16, 2014 Post-Trial Letter Opinion with which heafjrees. For instance, Andrew
Insists, in contravention of that decision, thatvark and all travel expenses are
reimbursable. While | invited Andrew, in light bfs status as pro selitigant, to
submit additional memoranda to substantiate thgpereses for which he requests

reimbursement, he attempted to use his additiafaingssions as opportunities to

2" As Andrew has neither requested nor received mission to engage in additional motion
practice, | consider this filing a request to fdlemotion for sanctions rather than a motion for
sanctions.
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assert his disagreements with my findings. Thas wat the purpose of these
additional submissions, and accordingly, | find Aewl's attempt to reargue issues
already decided untimely and improper.

E. Conclusion

For the reasons explained above, | find that Andeeentitled to $1,504.90
in reimbursements from the LLC, plus pre- and podtiment interest at the legal

rate. An appropriate Order accompanies this L&f&nion.

Sincerely,
/sl Sam Glasscock IlI

Sam Glasscock Il

11



