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A lie can be an insidious thing. It can destrogerfdships and business
relationships. It can also be the basis for aesgfal lawsuit, where it is in aid of
fraud or conceals actionable wrongdoing. But somex a lie, no matter how
morally problematic, is just a lie. This casepbesd, involves such a lie.

In 2009, several individuals formed an LLC, Toudhltaly Salumeria &
Pasticcerid, LLC (“Touch of Italy”) which operates a specialtglian grocery in
Rehoboth Beach. One member, Robert Ciprietti,igexcash in exchange for his
membership; at least one other member, Louis BAsxidefendant here, provided
business goodwill and sweat equity. The business wuccessful, and an
additional member entered, while others left. Ewally, Louis decided to leave
the business. He gave notice, as specified ih i@ agreement, and withdrew as
a member on December 15, 2012.

The lie alleged is this: Louis told the other memnsbthat he was moving to
Pennsylvania, perhaps to open a business thertdough he told them he would
not compete with Touch of Italy after his withdrdywan weeks later Louis and his

brother, Frank Bascio, also a defendant here, fdrtheir own LLC, Bascio Bros.

! According to the website “wiktionary,” a salumeftaan Italian delicatessen:; literally, a shop
specializing in salami.Salumeria WIKTIONARY, http://en.wiktionary.org/wiki/salumeria. A
pasticceria is an Italian cake shopPasticceria WIKTIONARY, http://en.wiktionary.org/
wiki/pasticceria.

2 | refer to Louis Bascio in this Memorandum Opinis“Louis,” and Frank Bascio as “Frank,”
to differentiate them from other individuals and emtity also named Bascio; no disrespect is
intended.

2



ltaly, LLC (“Bascio Bros.”)? which then opened a competing ltalian grocery,
doing business as Frank and Louie’s Italian Sttfea(k and Louie’s”). Frank
and Louie’s is located on the same block in Reholig#ach as Touch of Italy.
Louis’ former partners, understandably, feel betthy Those partners, however,
chose to associate themselves with Louis underldd dgreement. Delaware’s
law with respect to LLCs, as this Court has replHgtenoted, is explicitly
contractarian; it allows those associating undes Husiness format to structure
their relationship in the way they believe bestssthem and their business. This
particular LLC agreement was written to allow memsb& readily withdraw,
without triggering any obligation to forgo compgtit thereafter. Thus, Louis
faced no legal impediment to withdrawing and opgniitank and Louie’s as a
competing grocery. Given this fact, had his fellowembers known his true
intentions—that is, had the lie as alleged neveuoed—they would have been
contractually powerless to change the course afiteveThe Plaintiffs can point to
no acts or omissions of their own, taken in releaoa the lie. They allege that
Louis breached fiduciary duties, but fail to allegsingle act undertaken before his
withdrawal, other than the lie, in furtherance a$ lcompeting business or in
derogation of any duty to Touch of Italy. In réglithis complaint is an attempt to

achieve a result—restraint on post-withdrawal catipe—that the members

% Bascio Bros. was initially a defendant in thisi@tt but the action against this LLC has been
dismissed.
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could have but chose not to forestall by contralthe Defendants have moved to
dismiss the Plaintiffs’ Verified Complaint for Peament Mandatory Injunction
(the “Complaint”)! For the reasons below, the Complaint fails tdestaclaim,
and must be dismissed.

|. BACKGROUND

The following facts are taken from the Complaiit.February 2009, Robert
Ciprietti, Diane Bascio, Frank Bascio, and Louiss@a entered into an LLC
agreement “to establish and operate a retail fagginless specializing in Italian
foods and food products at 33A Baltimore Avenuehdb®th Beach,” thereby
establishing Touch of Italy. In support of this venture, Ciprietti provided
$100,000 in initial capital, while Louis provideablor and goodwilf.

In March 2011, Ciprietti, Louis, and Joseph Curlti éntered into an
Amended and Restated Limited Liability Company Aggmnent of Touch of Italy
Salumeria & Pasticceria, LLC (the “Amended LLC Agmeent”)! In exchange for
an initial contribution of $17,000 “and other catesiation,” Curzi received a one-
third interest in Touch of Ital§. After entering into the Amended LLC Agreement,

both Ciprietti and Louis held a one-third interesthe LLC? To facilitate this

* The Complaint seeks damages, as well as injunoeiie.
®>Compl. 7 9.

®1d. at 19 10-11.

“1d. at 7 12.

81d.

?1d.



arrangement, Frank and Diane Bascio “sold and gat/a@ll of their interest in
Touch of Italy to the remaining three membefs.”

As of October 2012, the business had been “suadeasfl profitable.™
Nevertheless, that month, Louis provided his fellmembers with notice of his
withdrawal from the LLC, to occur “on or about Janu1, 2013.** Pursuant to
Section 19(b) of the Amended LLC Agreement:

Any member may give written notice to the other rbers of that

members election [sic] to cease as a member aridhguicompany

and the remaining members shall have sixty (60% diaym the receipt

of said notice during which to elect to purchasedhitting member’s

interest in the company. The purchase price usgen circumstances

shall be fair market value of that member’s inter@s determined

hereafter?

The Plaintiffs allege that, after receiving notwelLouis’ impending resignation,
“there were various discussions between the thrembers of the limited liability
company and their accountant concerning what shibeldone in order to honor
the original agreement between the parties whelReiiyert Ciprietti was to receive
payment of $100,000.00 for his initial capital aimition as set forth in the

original agreement® Section 9(b) of the Amended LLC Agreement, which

governs the relationship among the parties bef@gpmovides that:

%d.

id. at 1 13.

21d.

13 LLC Agmt. § 19(b). Section 19 of the Amended LIX@reement governs the “Election of
Member to Leave the Company.”

14 Compl. 1 13.



Upon the expiration of five years after October2809, after thirty

days advance written notice, Robert Ciprietti magquest

reimbursement of the $100,000.00 at which time dbpany shall

make such distribution to Ciprietti, provided howevthat said

distribution shall be made in [sic] over a periodten months in

monthly payments of $10,000.00. Said paymentd bleainade with

no interest charged or accruihg.
The Plaintiffs further contend that “[a]lthough LisuBascio was requested to
obtain a valuation for the business he failed tsdobut he did assure his [fellow
members] and others that he would not take angmattiat would be adverse to the
Touch of Italy business. Specifically, he statédtthe would not open any
competing business in Rehoboth Beach, Delawdre.”

On December 15, 2012, Louis communicated his rasigm to Plaintiffs

" Prior to his

Ciprietti and Curzi in a note that stated: “I'm V@&ag today.
resignation, Louis had purportedly mentioned sduarees his intentions to move
to Pennsylvania, and even to establish a new tssitleeré® As such, the

Plaintiffs emphasize their surprise at learning tie@ “planned all along to open a
business of the same type as Touch of Italy in BetioBeach, Delaware, and he

in fact did so.*® Specifically, in February 2013, Louis and Franknfed Bascio

Bros., which opened Frank and Louie’s, an ltaliaacgry that the Defendants

15LLC Agmt. § 9(b).
% Compl. 1 13

171d. at § 14.

181d. at 7 15.

91d. at 1 15(a).



continue to operat®. Frank and Louie’s is located on the same blodRaifimore
Avenue in Rehoboth Beach as Touch of IflyNotably absent from the Amended
LLC Agreement, at least as it concerns this mattegny sort of non-compete
covenant or provision restricting the behavior dbramer member.

The Plaintiffs allege that Louis and Frank engageda conspiracy to
establish this competing business, contending tatDefendants conspired to
recruit Touch of Italy employees and dissuade inldials from working at Touch
of Italy, while also establishing a relationshipttwiTouch of Italy vendors—in
other words, the Defendants have competed with Faidtaly* Additionally,
the Plaintiffs allege generally that Louis “tooless at his former work place at
Touch of Italy, prior to his departure, which demigd the operation of that
business and his partners and fellow members, R@hprietti and Louis Curzi,
[ll, and he evidenced a disinterest in the opemnatibthat business and disavowed
any intention to open a similar business in theesgeneral area or in Rehoboth
Beach, Delaware?®

On May 30, 2013, the Plaintiffs—Touch of Italy, @gtti, and Curzi—filed
their Complaint, seeking injunctive and monetajefe The Plaintiffs allege the

following nine counts: conversion (Count |); fralelut misrepresentation (Count

21d. at 11 15(b), (c).
2L1d. at 11 2, 15(b).
221d. at 71 15(b)-(d).
21d. at 1 15(e).



II); breach of contract (Count Ill); negligent mepresentation (Count IV);
fraudulent concealment (Count V); breach of theliasbcovenant of good faith
and fair dealing (Count VI); breach of fiduciary tdguCount VII); prayer for
punitive damages (Count VIII); and injunctive réli€ount 1X)** On June 27,
2013, the Defendants moved to dismiss all nine oohthe Plaintiffs’ Complaint,
emphasizing the lack of a covenant not to competehe Amended LLC
Agreement, as well as other purported defects en Gomplaint. The parties
briefed the matter, and on November 18, 2013, rchemal argument. At oral
argument, the Plaintiffs’ counsel conceded thatabee the competing LLC was
not formed until after the breaches alleged in@oenplaint took place, the action
as to Bascio Bros. should be dismissed. | entaredrder to that effect on
December 9, 2013. For the reasons that follovishiss Count | of the Plaintiffs’
Complaint without prejudice, and Counts Il throu¥hwith prejudice.
1. STANDARD OF REVIEW
A motion to dismiss is decided under a reasonameeivability standaréf

When reviewing a motion to dismiss under Court bacery Rule 12(b)(6), this

Court must

24 The Plaintiffs’ Complaint includes two Count lli§jus, the numbering in this Memorandum
Opinion differs from the Complaint.

2 pfeiffer v. Leedlge2013 WL 5988416, at *9 (Del. Ch. Nov. 8, 2013Yl{fs ‘reasonable
conceivability’ standard asks whether there isas§ibility’ of recovery. If the well-pled factual
allegations of the complaint would entitle the ptdf to relief under a reasonably conceivable
set of circumstances, the court must deny the mataismiss.”) (footnote omitted).
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accept all well-pleaded factual allegations in @@mplaint as true,
accept even vague allegations in the Complaintwesl-pleaded’ if
they provide the defendant notice of the claimwdedl reasonable
inferences in favor of the plaintiff, and deny thmtion unless the
plaintiff could not recover under any reasonablyaavable set of
circumstances susceptible of prébdf.

Nonetheless, this Court “need not accept conclusiisgations unsupported by

specific facts or . . . draw unreasonable infersnoefavor of the non-moving

27

party.

In considering the motion before me, | consider thets pled in the
Plaintiffs’ Complaint, as well as the provisionstbé Amended LLC Agreement,
which is incorporated by reference therein. Howgldecline to consider the two
additional exhibits appended to the Defendants’itdMoto Dismiss; specifically,
two letters, both unsigned, from Bascio to Cipriethd Curzi regarding his
expected resignation from Touch of Italy, as theedabits are beyond the scope of
this Motion to Dismiss.

[11. ANALYSIS

The gravamen of the Plaintiffs’ allegations is thatuis lied about his
intention to open a competing Italian grocery idesrto deceive the Plaintiffs and
to induce their reliance on his misrepresentati@anBe in which Louis’ brother,

Frank, participated; and that under cover of thas they brought that competing

26 1d. (quotingCent. Mortg. Co. v. Morgan Stanley Mortg. Capitadléings LLC,27 A.3d 531,
536 (Del. 2011)).
271d. (internal quotation marks omitted).



entity into existence. The Plaintiffs’ allegatiom® best characterized as, in effect,
an attempt to replicate the non-compete agreerhanthe parties failed to include
in their LLC agreement; a deficiency that the Riffsy because of changed
circumstances, now regret. For the following reasthe Plaintiffs’ allegations do
not withstand the Defendants’ Motion to Dismiss.

A. Breach of Contract

The Plaintiffs allege in their Complaint that thenAnded LLC Agreement
required Louis “to represent the [P]laintiffs’ inésts, to avoid conflicts of interest,
and to uphold his fiduciary responsibilities todtR]laintiffs . . . .® The Plaintiffs
emphasize that Louis did not disclose to them tihis intentions” about opening a
competing Italian grocery; Frank is alleged to hassisted this breaéh. The
Plaintiffs maintain that, if they had known of Lsuintentions to compete, they
would have objected to his departure from Touchady.>® The Plaintiffs contend
that they were damaged in the amount of at lea@® 800, which is the amount of
Ciprietti’s initial contribution to Touch of Italywhile also suffering the loss of

employees and vendors, and incurring legal andumtitm costs?

28 Compl. 1 27.
291d. at 1 29-30.
301d. at ¥ 30.
311d. at ] 31.
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This Court recognizes that “a company’s LLC agresmdefines when
members of the LLC can be liable for breach of fmions of that agreement:”
Thus, | must look to the language of the Agreena@mbng the parties before me in
order to determine whether a claim for breach oftemt exists® Pursuant to this
Court’s well-established principles of contractenmmretation, and recognizing that
LLCs are creatures of contract, | must enforce ldgBeements as writté.

The Amended LLC Agreement provided each member \aitihight of
withdrawal, and lacked any sort of non-compete siom, or any provision
limiting the conduct of a former member. Theréisrefore no ground on the facts
alleged, even with all reasonable inferences dnavthe Plaintiffs’ favor, to find a
breach of contract. The Plaintiffs have not sugfitly alleged that Louis breached
this Agreement, to which he is no longer a parnjyppening a competing business
after he resigned from the LLC. Additionally, tRéaintiffs have not pointed to
any conduct by Louis while he was a member of Toefchialy, and party to the
Amended LLC Agreement, that breached this contrdotfact, the Plaintiffs do
not specifically refer to a single provision of tAmended LLC Agreement in their

Complaint to demonstrate the purported contracdire

32 Kuroda v. SPJS Holdings, L.@71 A.2d 872, 880-81 (Del. Ch. 2009).
33

Id. at 881.
3 See, e.gid. at 880 (“Limited liability companies are creatumésontract, and the parties have
broad discretion to use an LLC agreement to defieecharacter of the company and the rights
and obligations of its members.Majkowski v. Am. Imaging Mgmt. Servs., L1923 A.2d 572,
588 (Del. Ch. 2006) (“[C]ourts will not bend conttdanguage to read meaning into the words
that the parties obviously did not intend.”).
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Importantly, while detailing the procedure for vdthwal from the LLC, the
Amended LLC Agreement lacks any provision requitiingt a member receive the
permission or consent of other members before vaihdl. Instead, Section 19(b)
of this Agreement provides that “[ajny member mayegwritten notice to the
other members of that members election [sic] tseess a member and quit the
company and the remaining members shall have @ydays from the receipt of
said notice during which to elect to purchase thiétigg member’s interest in the
company. . . *® If no such election is taken, the “quitting memibmay elect to
have the company dissolved and distribifedConsequently, the Plaintiffs lacked
the means to object, in any legally effective wiayLouis’ resignation from the
LLC.

The Plaintiffs further appear to contend that Lobaist triggered Ciprietti's
entitlement to his $100,000 initial contribution Touch of Italy. However, the

clear and unambiguous language in Section 9(bhefimended LLC Agreement

commands otherwise, providing that

% 1LC Agmt. § 19(b).

% 1d. § 19(c) (“In the event that the remaining memhessn receipt of the quitting member’s
notice of election to quit . . . do not elect initimg within the time prescribed for so electing, t
purchase the quitting members’ interest [sic], tkt®n quitting member (or his representatives)
shall then, within 30 days, have the option of &hecin writing either to continue as a member
or that the company be terminated and in the latstance the business shall then be liquidated
in accordance with the provisions of this agreemientin this instance, Louis has waived his
right to dissolution and distribution, and has dyngelinquished his interest in favor of the
remaining members of Touch of Italy.
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[u]pon the expiration of five years after October2809, after thirty

days advance written notice, Robert Ciprietti magquest

reimbursement of the $100,000.00 at which time dbepany shall

make such distribution to Ciprietti, provided howevthat said

distribution shall be made in [sic] over a periodten months in

monthly payments of $10,000.00. Said paymentd bleainade with

no interest charged or accruiflg.
Pursuant to this Agreement, therefore, Cipriettna$ entitled to repayment of his
$100,000 initial contribution until October 2014ndaonly then if additional
conditions are met. Such a right of recovery, roeee, runs against Touch of
Italy, which continues in business, and not agatasturrent or former members.

Accordingly, | dismiss Count Il for failure to $&aa claim.

B. Fraud and Misrepresentation

The Plaintiffs allege counts of fraudulent conceadim fraudulent
misrepresentation, and negligent misrepresentatiotheir Complaint. These
counts are premised on allegations that Louis eitbaveyed to the Plaintiffs the
misleading or false information that he was nothgoio compete with Touch of

Italy, or failed to disclose his plans to open anpeting business, with the

“‘intention of misleading the [P]laintiffs and toduce [the P]laintiffs to refrain

¥71d. § 9(b).
13



from taking further action to discover his decéft.”Louis’ misrepresentations
were purportedly aided in unspecified ways by hétter, Frank?

Fraud and negligent misrepresentation share amtesselement; the party
asserting these claims must have relied to hisingdett upon the supposedly
actionable statement or silerfCe. Although the Complaint makes a pro-forma
allegation of reliance, under the terms of the &gnent no act in reliance can have
taken place here, and the Complaint is completidntsas to what meaningful
actions the Plaintiffs could have taken, or refedinfrom taking, absent the
misrepresentation alleged. In effect, these Coallege that Louis misrepresented
his intention to take an action—withdrawal from theC to start a competing

business-which the Amended LLC Agreement gave him the tigtatke. Further,

38 Compl. ¥ 39.

3 See, e.g.id. at 1 23;see also idat T 15(f) (“The conduct of the defendant, Lous8o, as
well as [Frank Bascio], has constituted and com$nuo constitute fraud, deceit and
misrepresentation against all of the [P]laintifisashave incurred damages as a result thereof.”).
0 See, e.g.H-M Wexford LLC v. Encorp, Inc832 A.2d 129, 142 (Del. Ch. 2003) (“Justifiable
reliance is an element of common law fraud, eqletdaud, and negligent misrepresentation
under Delaware law.”) (footnotes omittedicolet, Inc. v. Nuit525 A.2d 146, 149 (Del. 1987)
(noting that, to establish a prima facie case afidiulent concealment, the plaintiff must show,
inter alia, “[a]n intent to induce plaintiff's relnce upon the concealment,” as well as “[d]amages
resulting from the concealment@glesby v. Conover2011 WL 3568276, at *3 (Del. Super.
May 16, 2011) (noting that the elements of fraudulaisrepresentation include demonstration
that “the defendant’s false representation wasnoed to induce the plaintiff to act or refrain
from acting” and that “the plaintiff's action orantion was taken in justifiable reliance upon the
representation”);Those Certain Underwriters at Lloyd’'s v. Nat'l laliment Ins. Servs., Inc.
2007 WL 2813774, at *6 (Del. Ch. Feb. 8, 2007) fmpthat reasonable reliance is “one of the
key elements necessary for stating a prima fage o negligent misrepresentation'Jee also
Metro. Life Ins. Co. v. Tremont Grp. Holdings, In2012 WL 6632681, at *18 (Del. Ch. Dec.
20, 2012) (“Negligent misrepresentation differsnfréraud only in the level of scienter involved,;
fraud requires knowledge or reckless indiffererather than negligence.”) (internal quotation
marks omitted).
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this Agreement lacks any provision requiring that@mber receive the permission
or consent of other members before resigning frioenll.C, and does not restrict
the resigning member’s right to compete thereaflidre Plaintiffs’ allegation that,
armed with this knowledge, they would have “objd¢teis therefore legally
meaningless. In fact, at oral argument, the Rftshtounsel disclosed that, absent
any misrepresentation, the Plaintiffs would havenedgrecisely what they
ultimately did here; bring suit to vindicate whakey believe to be their rights
under the Amended LLC Agreement. As such, thenBfts are not able to plead
reliance or resulting damages. In reality, thdsgations, like the allegations of
breach of fiduciary duty described below, are aenapt to bootstrap a tort (or
equitable) claim out of the contract claim thatavl already found to be illusory,
in this instance by alleging wrongful concealmefitam intent to breach the
Amended LLC Agreemerit. Because the Plaintiffs have failed to state cafiom
fraudulent misrepresentation, negligent misrepiadieom, and fraudulent

concealment, Counts Il, IV, and V are dismissed.

1 See Data Mgmt. Internationalé, Inc. v. SaraB@07 WL 2142848, at *3 (Del. Super. July 25,
2007) (*Under Delaware law, a plaintiff bringingckaim based entirely upon a breach of the
terms of a contract generally must sue in contract] not in tort. In preventing gratuitous
‘bootstrapping’ of contract claims into tort claint®urts recognize that a breach of contract will
not generally constitute a tort. Even an interdglpknowing, wanton, or malicious action by the
defendant will not support a tort claim if the piif cannot assert wrongful conduct beyond the
breach of contract itself.”) (footnotes omitted).

15



C. Breach of the Implied Covenant of Good Faith and Bealing

The Plaintiffs also allege that Louis breachedithplied covenant of good
faith and fair dealing. This covenant applies tevent a party from denying his
contractual partners the benefit of their bargaasdad upon a circumstance
unanticipated by the parti¢é. No such circumstance was unanticipated here. The
desire of a member to resign was anticipated ardifsgally provided for, in
detail, in the Amended LLC Agreeméhit. Louis’ post-resignation conduct—
specifically, opening a competing business near chiowf Italy—is not
unforeseeabl&. In fact, the method of providing for, and avoiglirthe
consequences of, such competition is a staple pfay@e contracts: the covenant
not to compet& The members here decided to forgo such a conatbptovision,

an omission the Plaintiffs obviously now regretheTPlaintiffs cannot utilize, post

*2 Nemec v. Shradep91 A.2d 1120, 1128 (Del. 2010) (“Delaware’s ifaglduty of good faith
and fair dealing is not an equitable remedy foratahcing economic interests after events that
could have been anticipated, but were not, that Edversely affected one party to a contract.”);
Dunlap v. State Farm Fire & Cas. Ca878 A.2d 434, 442 (Del. 2005) (“Stated in its mos
general terms, the implied covenant requires aypara contractual relationship to refrain from
arbitrary or unreasonable conduct which has thecefbf preventing the other party to the
contract from receiving the fruits of the bargajn(ihternal quotation marks omittedXlig v.
Deloitte LLP, 36 A.3d 785, 797 (Del. Ch. 2011) (“A court wilinploy the covenant to analyze
unanticipated developments or to fill gaps in tlmmtcact’s provisions.”) (internal quotation
marks omitted).

*3Seel LC Agmt. § 19 (governing the “Election of MemberLeave the Company”).

4 See generallyazard Debt Recovery GP, LLC. v. Weinsid@%4 A.2d 955 (Del. Ch. 2004)
(discussing the ubiquity of covenants not to cormpet

> See generally Am. Homepatient, Inc. v. Coll2006 WL 1134170 (Del. Ch. Apr. 19, 2006)
(finding that the non-compete agreement at issue emdorceable, but had not been breached);
All Pro Maids, Inc. v. Laytoan2004 WL 1878784 (Del. Ch. Aug. 9, 2004jf'd, 880 A.2d 1047
(Del. 2005) (enforcing a covenant not to competaregy a former employee).

16



hoc, the implied covenant of good faith and faialdey in order to generate a non-
compete provision which is conspicuously absennftbeir Agreement. If | found
otherwise, | would effectively be inserting a cosahnot to compete in every such
contract. Such an imposition would be in direattcavention of the policy behind
the law pertaining to LLCs, which supports the tighcontract freely. Count VI
of the Complaint is thus dismissed.

D. Breach of Fiduciary Duties

The Plaintiffs allege in Count VIl of their Comptdithat Louis “breached
his fiduciary duties . . . by engaging in the willfwrongful and bad faith conduct
recited in [their Complaint],” including “in makingrrangements for opening a
competing business while he was still employednid by Touch of Italy.* The
Complaint does not identify the source of the fiduog obligations it implies that
Louis owes or owed to Touch of Italy. In their Arexing Brief, the Plaintiffs
point to the provision in Section 11 of the AmendadC Agreement, providing
that “[a]ll the members/managers shall be faithfal the company in all
transactions relating to the compar§.That provision goes on to limit members’

unilateral rights to enter certain transactiongehalf of Touch of Italy, and is not

pertinent here. | assume, for purposes of thisidviptthat Louis owed fiduciary

6 Compl. 11 38, 47.
“TLLC Agmt. § 11.
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duties to Touch of Italy and its members duringrhmbershig? nonetheless, the
Plaintiffs have failed to state a claim for theseas that follow.

Although the Plaintiffs allege that Louis was “phamg” to open a
competing business while he was a member of Todidbaly, the Complaint is
devoid of any factual allegations of acts in supjdrthat intention. Bascio Bros.
was not formed until February 2013, more than teeks after Louis left Touch of
Italy. In fact, the Complaint indicates that Ldugfforts on behalf of Touch of
Italy were satisfactory, and the business succkssfuto the point when he
announced his withdrawal from the LLC. “[A] comia alleging breach of
fiduciary duty must plead facts supporting an iaefere of breach, not simply a
conclusion to that effecf® Further, to the extent that the Plaintiffs allabat
Louis’ conduct following his departure from Touch ltaly breached fiduciary

duties owed to hidormer partners, this claim also fails, as, generally,soch

*8 The Delaware LLC Act, Chapter 18 of Title 6 of tBelaware Code (the “LLC Act”),
provides, “[t]o the extent that, at law or in equia member . . . has duties (including fiduciary
duties) to a limited liability company or to anotlreember or manager or to another person that
is a party to or is otherwise bound by a limiteability company agreement, the member’s . . .
duties may be expanded or restricted or eliminbiegrovisions in the limited liability company

agreement . .. .6 Del. C.8 18-1101(c) The LLC Agreement among the parties here does not
limit the fiduciary duties owed to fellow membersto the LLC. Moreover, this Agreement
provides that, “. . . to the extent that this agrest is silent as to any matter to which the

Delaware [LLC] Act speaks, then the provisions lié Delaware [LLC] Act shall govern this
company.” LLC Agmt. § 30. Pursuant to that Adijri* any case not provided for in this
chapter, the rules of law and equity, including thkes of law and equity relating to fiduciary
duties . . . shall govern.” Bel. C.§ 18-1104.

9 Desimone v. Barrow$24 A.2d 908, 928 (Del. Ch. 2007).
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duties exist once the fiduciary relationship hadesi” As the Plaintiffs have not
alleged any actionable conduct by Louis during tmse of membership and
employment at Touch of Italy, the Plaintiffs hawa alleged facts upon which it is
conceivable they could be entitled to relief. Cowil must therefore be
dismissed.

E. Conversion

In their Complaint, the Plaintiffs contend that Jifeer Touch of Italy or
Robert Ciprietti was the sole legal owner of abets held in or on behalf of the
business known as Touch of Italy,” and that “[editiRobert Ciprietti or Touch of
Italy is, and/or was entitled to legal possession of all assets obtsness known
as Touch of Italy, including but not limited to,Mkaaccount deposits, business
income, equipment and inventory, customer and wvetidts], goodwill in its
community, etc® Further, the Plaintiffs contend that the “Defemtdahave

exercised dominion and control oveertain of the above stated assets to the

*0 Under Delaware law, fiduciary duties arise outhaf existence of a fiduciary relationship. In
general, “[a] fiduciary relationship is a situatieavhere one person reposes special trust in
another or where a special duty exists on the phrne person to protect the interests of
another.” Wal-Mart Stores, Inc. v. AlIG Life Ins. C@01 A.2d 106, 113 (Del. 2006) (internal
guotation marks omitted). As a former member otidro of Italy, Louis was no longer in a
position of “special trust” with the Plaintiffs, dracked any “special duty . . . to protect [their]
interests.” See id. see also Gilbert v. El Paso Cal90 A.2d 1050, 1056 (Del. Ch. 1984jf'd,

575 A.2d 1131 (Del. 1990) (“State law claims of breach of fiduciary relationship must subsist
on the actuality of a specific legal relationship .”).

> Compl. 11 17-18 (emphasis added).
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exclusion of [the Plaintiffs],” who have thus bedamaged “[a]s a direct and
proximate result of the aforesaid conversion, arstnd misrepresentation¥’”

“For a plaintiff to recover under a theory of cension, he must provater
alia, precisely what property the defendant convertedl that his interest in the
property was viable at the time of the conversiin.This requisite precision is
entirely lacking from the Plaintiffs’ allegationd conversion. Not only have the
Plaintiffs not definitely identified who owns theugportedly converted property,
they have not alleged any specific property theebefnts have converted, instead
identifying broad categories of property in theior@plaint and noting that the
Defendants have exerted control over “certain” gemwithin these broad
categories.

Where property was initially lawfully possessedabyefendant, conversion
requires a demand for return of the property caedeprior to filing an actior:
The Complaint is silent as to whether this demaad made here. Regardless of
whether recitation of demand is necessary to ptEawersion in this case, the

demand requirement is noteworthy for policy reas&newledge of what property

2|d. at 1 19-20 (emphasis added).

®3 CIT Commc'ns Fin. Corp. v. Level 3 Commc'ns, |.2G08 WL 2586694, at *2 (Del. Super.
June 6, 2008).

>* Under Delaware law, “if a party was once in lawfaissession of the plaintiff's property, the
plaintiff must first make a demand upon that pdotyreturn of the property before bringing an
action at law for conversionfd. However, this demand requirement is not absokne, “is
excused . . . when the alleged wrongful act isuchsa nature as to amount, in itself, to a denial
of the rights of the real ownerId. (internal quotation marks omitted).
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has allegedly been converted is with the plaintitho has a right to possession and
thus is presumptively aware of what has been téden him>®> The defendant is
therefore entitled to notice of what property i®jsat to the claim. Even in light
of the low standard required to withstand a motiton dismiss, reasonable
conceivability, notice pleading requires more thvamat is pled here, where the
Plaintiffs merely allege that one or the otherladrh has (ohad) a right to possess
all of several broad categories of property, somgefined part or piece of which
is held by the Defendants. Consequently, eveningpthese allegations in a light
most favorable to the Plaintiffs, they have failedadequately state a claim for
conversion. Nevertheless, because the Plaintéi$egations—viewed most
favorably—demonstrate that Louis had access ta#tegories of property noted
in the Complaint, and may have had the opportuagywell as the motivation, to
convert some items within the categories of propekentified, | dismiss Count |
of the Plaintiffs’ Complaint without prejudice. the Defendants are holding
property belonging to the Plaintiffs, the Plairgifhay file an appropriate action at

law and seek recovery there.

> See, e.g.Mastellone v. Argo Oil Corp.82 A.2d 379, 384 (Del. 1951) (noting that “the
purpose of the ‘demand and refusal’ rule, in thoases where it applies, is simply to settle
whether there has been a conversion or ne€g also Drug, Inc. v. Hun168 A. 87, 94 (Del.
1933) (“A demand and a refusal to deliver are Uguatidence of a conversion and when the
original possession of the defendant is lawful masimost cases be shown at the trial to
establish that charge.”).
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F. Punitive Damages and Injunctive Relief

Lastly, because Counts VIII and IX do not stateepehdent claims, but
instead are requests for relief predicated on ltegations pled in Counts | through
VII, which are dismissed, Counts VIII and IX do ratrvive. In any event, Count
VIII, seeking punitive damages, was inappropriatglyd because this Court has
only that jurisdiction enjoyed by the English Cowt Chancery in 1776, as
supplemented by the General Assembly, and neith@ice permits the Court to
award exemplary or punitive damages. As to whg,akplanation provided thirty-
five years ago by then-Vice Chancellor Hartnett Beals v. Washington
International, Inc.can hardly be improved upon, in regards to leghbkarship or
writing style; | will indulge myself only with thidrief quote: “Traditionally and
historically the Court of Chancery as the Equityu@as a court of conscience and
will permit only what is just and right with no ehkent of vengeance and therefore
will not enforce penalties or forfeitures>”

V. CONCLUSION

There are undoubtedly sound business reasons lid@e-as there are to
eschew—covenants not to compete in or in connectidh LLC agreements.
Nonetheless, the parties failed to incorporate sucbvenant in the Amended LLC

Agreement at issue here. For the reasons aba®J|dmtiffs’ attempt to replicate

*6Beals v. Washington Int'l, Inc386 A.2d 1156, 1159 (Del. Ch. 1978).
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the effect of such a provision post hoc by alledingaches of contract, the implied
covenant of good faith and fair dealing, and fidugi duties, must fail here.
Moreover, the fraud and misrepresentation claimsetbaon alleged false
statements which had no legal effect must faillbawk of reliance and resulting
damages. The Plaintiffs’ Complaint is thereforentissed without prejudice as to
Count |, and with prejudice as to the remaining i@su The parties should provide

a form of order consistent with this Memorandum rigm.
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