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A stockholder directs her attorney to investigage ¢torporation’s activities,
then sends the board of directors a demand ladeng that, in the opinion of the
stockholder, the corporation is violating the lawhe corporation takes action in
response, arguably working a benefit on all stotkdrs. Is the stockholder
entitled to have her attorneys’ fees reimbursedeuntthe corporate benefit
doctrine?

Our law provides that if the actions of the boafdlicectors were such that,
at the time a demand was made, a suit based oa #otisns would have survived
a motion to dismiss, and a material corporate beresulted, the attorneys’ fees
incurred by the stockholder may be recovered despé fact that no suit was ever
filed. If, on the other hand, the stockholder basply done the company a good
turn by bringing to the attention of the board atica that it ultimately decides to
take, she is not entitled to coerced payment of &orneys’ fees by the
stockholders at large. Finding that the demanisate here falls into the latter
category, | decline to shift fees onto the corgoraéind its stockholders.

|.FACTS
1. The Parties

Astoria Financial Corporation (“Astoria,” or the 6@pany”) is a publicly-

traded Delaware corporation engaged primarily i@ dperation of its wholly-

owned subsidiary, Astoria Federal, whose businestudes “attracting retail



deposits from the general public and businesses imvekting those deposits,
together with funds generated from operations,gyad repayments on loans and
securities and borrowings, primarily in one-to-féamily, or residential, mortgage
loans, multi-family mortgage loans, commercial reatate mortgage loans and
mortgage-backed securitiésZin other words, banking.

The Plaintiff in this action is the custodian ofté&ida common stockholder
Malka Raul UTMA, NY.

2. Dodd-Frank and “Say On Pay”

In July 2010, “in response to the worst financiakis since the Great
Depression? Congress enacted the Dodd-Frank Wall Street Refama
Consumer Protection Act (“Dodd-Frank”). Targetedegulation of the financial
services industry, ostensibly “in an attempt to toes responsibility and
accountability in our financial system,”Dodd-Frank imposed broad new
regulation of approval and disclosure of corporateecutive compensation

decisions. Of importance in the present actiongti®e 951 of Dodd-Frank

! Compl. 1 7. Unless otherwise indicated, the faitesd herein are taken from the Plaintiff's
Verified Complaint, as well as those documentsripoated by reference in the Complaiee
LNR Partners, LLC v. C-lll Asset Mgmt. LLZ0)14 WL 1312033, at *9 (Del. Ch. Mar. 31, 2014)
(“Generally, on a motion to dismiss under Rule )&} the Court will consider only the
complaint and the documents integral to or incaapeat by reference into it.”).

2 Compl. 1 8.
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amended the Securities Exchange Act of 1934 tadsclSection 14A, governing
shareholder approval of executive compensatiomti®@el4A provides, in part:

(1) In general

Not less frequently than once every 3 years, aypxconsent or
authorization for an annual or other meeting of shareholders for
which the proxy solicitation rules of the Commissiagequire
compensation disclosure shall include a separatdut®on subject to
shareholder vote to approve the compensation otutxes, as
disclosed pursuant to section 229.402 of title Céde of Federal
Regulations, or any successor thereto.

(2) Frequency of vote
Not less frequently than once every 6 years, a\paxconsent or
authorization for an annual or other meeting of shareholders for
which the proxy solicitation rules of the Commissiagequire
compensation disclosure shall include a separatdut®on subject to
shareholder vote to determine whether votes on rdsmlutions
required under paragraph (1) will occur every 1or23 year$.
In other words, the so-called “Say On Pay” provisizander Dodd-Frank require
companies to submit to their stockholders non-lmgdvotes (1) to approve the
compensation arrangements of company executives'@hy-On-Pay Vote”), and
(2) to determine whether future stockholder adyismotes on executive
compensation should occur every one, two, or theaes (the “Frequency Vote”).
In addition to requiring that a company hold a -&ayPay Vote and

Frequency Vote, Dodd-Frank requires companies tkencartain disclosures with

respect to those votes once completed. Two suwstlodures are at issue in this

*15 U.S.C. § 78n-1(a)(1)-(2).



litigation, including (1) a requirement that thengmany disclose in its Form 8-K
the results of the Frequency Vote, as well asetdgibon, in light of that vote, on
how frequently future Say-On-Pay Votes will be heddd (2) a requirement that
the company disclose in its proxy statement whetaed if so, how, its board
considered the results of the Say-On-Pay Vote whwking compensation
decisions.

Specifically, Form 8-K, Item 5.07(b) requires a qamny to “state the
number of votes cast for each of 1 year, 2 yead,3ayears,” while Item 5.07(d)
provides that:

No later than one hundred fifty calendar days after end of the

annual or other meeting of shareholders at whiarettolders voted

on the frequency of shareholder votes on the cosgimm of

executives as required by section 14A(a)(2) of tBecurities

Exchange Act of 1934 . . . by amendment to the mexstnt Form 8-K

filed pursuant to (b) of this Item, disclose thenpany’s decision in

light of such vote as to how frequently the company include a

shareholder vote on the compensation of executivegs proxy

materials until the next required vote on the feagry of shareholder

votes on the compensation of executives.

Further, Regulation S-K, Item 402(b)(1)(vii) reqsrdisclosure, in a company’s
proxy statement, of:

Whether, and if so, how the registrant has consatlire results of the

most recent shareholder advisory vote on executm@pensation

required by section 14A of the Exchange Act . n.determining
compensation policies and decisions and, if so, thatconsideration

® Form 8-K, Item 5.07(d).



has affected the registrant’'s executive compensatiecisions and
policies’®

The parties dispute whether Astoria’s board satisthose disclosure requirements
following the Company’s 2011 annual meeting.
3. Astoria’s 2011 Annual Meeting

Less than a year after the July 2010 enactmentoofdE-rank, on May 18,
2011, Astoria held an annual meeting. In connactith that meeting, on April
11, 2011, the Astoria board submitted a proxy statdé (the “2011 Proxy
Statement”) informing stockholders of the Companyisention to hold the
Company’s first Say-On-Pay Vote and Frequency Votdhe 2011 Proxy
Statement described the executive compensatioragaskior which the Company
sought approval, and included the Astoria boar@sommendations that the
stockholders (1) vote to approve the executive @rmgtion packages, and (2)
vote to hold future Say-On-Pay Votes annually.

At the May 18, 2011 annual meeting, approxima@&dyo of stockholders
voted to approve Astoria’s executive compensatiand roughly 74% of
stockholders voted to hold future Say-On-Pay Vatasually, in both cases as the
board had recommended. After receiving the resiltiose votes, Astoria filed a

Form 8-K. Pursuant to Item 5.07, the Company dessdl:

®17 C.F.R. § 229.402(b)(1)(vii).



The non-binding vote to determine the frequency fafure

shareholder advisory votes to approve the compensaif the

Company’s named executive officers is based ormihleest number

of votes cast by shareholders represented in pensdny proxy and

entitled to vote.Based on the vote indicated below, the resulth®f t

future advisory shareholder votes to approve th@mensation of the

Company’s named executives is every year
Despite the Defendant’s contention that the itaéidi language above sufficiently
iInformed Astoria’s stockholders of the resultstoé Frequency Vote, according to
the Plaintiff, the language cited above was insidfit to meet the disclosure
requirements articulated in Item 5.07.

4. Astoria’s 2012 Annual Meeting

Several months later, on April 6, 2012, as its nexinual meeting
approached, Astoria disseminated a second proxgnséat (the “2012 Proxy
Statement”) to its stockholders. As in 2011, tb&2 Proxy Statement sought the
Astoria stockholders’ non-binding approval of Asés executive compensation
pursuant to a new 2012 Say-On-Pay Vote. In addits in the preceding year,
the 2012 Proxy Statement described the compengadickages at issue, as well as
the board’s recommendation that the stockholdemoae Astoria’s executive

compensation arrangements. The Plaintiff contelnolwever, that the 2012 Proxy

Statement did not disclose whether, and if so, hbe, Astoria board considered

" Mem. of Law in Supp. of Def.’s Mot. to Dismissit, Chart 1 (emphasis added).
7



the results of the prior 2011 Say-On-Pay Vote Iinkimg its executive
compensation decisions.
5. The Plaintiff's Demand

Ten days after Astoria disseminated its 2012 Pi®tatement, on April 16,
2012, the Plaintiff sent a demand letter (the “Dediato the Astoria board. In
that Demand, the Plaintiff asserted that, “[ijnlaton of Securities and Exchange
Commission (‘SEC’) regulation disclosure standaadd the Astoria Board’s duty
of candor,” the Astoria board “concealed materiad arequired information
concerning the Company’s executive compensatioitipsl and practices in the
2012 Proxy StatemeHitby failing to disclose “whether, and if so, hoWetAstoria
Board considered the results of the 2011 say-onvpésy.® Further, the Plaintiff
explained that, “[ijn violation of SEC rules, theo@pany has failed to disclose
how frequently it has decided to hold future saypay votes.”® In his Demand,
the Plaintiff summarized his position as follows:

The Astoria Board owes Astoria a fiduciary duty loyalty—the

highest duty known to the law. Each of the Ast@@@ard members

has a fiduciary duty to ensure that Astoria disseted accurate,

truthful, and complete information to its shareleotd The Astoria

Board participated in or had actual or constructmewledge of the
inadequate disclosures made in the 2012 ProxyrSéae. . . . Based

81d. Ex. 5 at 2.
°l1d. at 1.
01d. at 2.



on the foregoing, the Astoria Board breached itsidiary duty of
loyalty (and candor and good faitH).

Accordingly, the Plaintiff demanded that the boéHlissue corrective disclosures,
(2) adopt stronger protocols regarding disclosuaesl, (3) amend the Company’s
Compensation Committee Charter to require that Citi@ento consider the results
of future Say-On-Pay Votes when making executivamensation decisions. The
Demand dichot request that the Company conduct any litigatfon.

Astoria responded to the Plaintiffs Demand bydettiated May 3, 2012.
That response explained:

Please be assured that we regularly evaluate tequady of our
compensation-related disclosures and related psliand procedures.
We recognize that recent changes to certain disdosequirements
regarding executive compensation have created somision with
respect to compliance with both the letter and $peit of these
requirements. Many public companies have worked @ comply
with these new rules, and have not all taken thmesagath. In
recognition of this and as a result of our ongogfilgrts to evaluate
and improve our public disclosures when appropriate would like
to advise you of the following recent actions thave been taken by
the Company:

1. On April 20, 2012, the Company filed with th&G
pursuant to Item 5.07(d), an amendment on FormA-K/. .
This amendment discloses that, in light of the shalder
advisory vote at the 2011 Annual Meeting on thedency of

1d. at 3.

12 See id(requesting only that Company take certain remed@asures, but noting that “[ilf you
fail to respond or contact the undersigned by Mag042, we will be forced to assume that you
have decided not to pursue any investigation,ditan, or remedial steps described above and
we will be forced to take such action as we deerthébest interest of the Company and its
shareholders, including but not limited to theiagion of an action in a court of law”).

9



shareholder votes on approval of the compensatiorth®
Company’s named executive officers . . . the Comjpatends
to hold a say-on-pay vote every year . . . .

2. On April 25, 2012, the Company mailed a leti@rits
shareholders, which, among other things, clariwbether and
how the Company considered the results of the bbater
advisory vote on the approval of the compensatian .

3. In view of the delayed submission of the ForpK 8
Amendment, the Company recently authorized its ddane of
Investor Relations to undertake a complete revidwthea
Current Report requirements under the Exchangea8cthey
currently exist and will be implementing an edugatprogram
that will allow for timely identification and repiomg of those
items that are required to be reported by the Commpader the
Exchange Act. . =2

The Company’s May 3 letter also assured the Pfathat:

At the next regular meeting of the Company’'s Conspéon

Committee, the Compensation Committee will evalyater request
that the Company include a provision in its Compéinoa Committee
Charter requiring the Compensation Committee teictan the results
of future say-on-pay votes in its executive compéina decisions
and practices and that such provision should requihe

Compensation Committee to reach out to certainefimdders that
voted against the Company’s compensation to deterriie reasons
for such opposition?

In fact, on September 19, 2012, Astoria’s Compemsa@@ommittee did amend its

Charter as requested by the Plainfiff.

13 Mem. of Law in Supp. of Def.’s Mot. to Dismiss Bat 1-2.
“d. at 2.

5| note, however, that although the Plaintiff comte that this amendment was a benefit
conferred on the corporation, the adoption of sachamendment bears no relation to the

1C



6. This Litigation

Following a denied request that Astoria pay attpshéees in connection
with investigating and mailing his April 16, 2012®and, the Plaintiff filed his
Complaint in this action on December 17, 2013, Ksgg an equitable assessment
of attorneys’ fees® and alleging that the Plaintiff's efforts to reryethe
disclosure violations identified in his Demand caméd upon Astoria a benefit
justifying an award of fees. On February 11, 204gkoria moved to dismiss the
Complaint. | heard oral argument on that Motion\ay 6, 2014.

In support of its Motion to Dismiss, Astoria condisrthat the Plaintiff is not
entitled to an award of attorneys’ fees under thigparate benefit doctrine, as the
Plaintiff never (1) presented a meritorious claim the Astoria board or (2)
conferred any benefit on the corporation. In resgo the Plaintiff contends that
under the corporate benefit doctrine, the Plainsifentitled to recover attorneys’
fees for the successful resolution of his Demarsdjt goresented a meritorious
claim for breach of fiduciary duty, and conferredbanefit on the Astoria

stockholders by bringing the Company into complendth applicable law.

fiduciary duty claims that the Plaintiff assertaultbhave been brought here. Those claims are
addressed in detail below.
16 Compl. 7 1.

11



1. STANDARD OF REVIEW
Under Court of Chancery Rule 12(b)(6), this Coutsindeny a motion to
dismiss for failure to state a claim upon whichefemay be granted where “the
well-pled factual allegations of the complaint webwdntitle the plaintiff to relief
under a reasonably conceivable set of circumstances’’ In considering such a
motion, | must “accept the well-pleaded allegatioh$act in the complaint as true
and draw all reasonable inferences that logicédiy ffrom those allegations in the

118

plaintiff's favor. | am not requiredhowever, to “blindly accept conclusory

allegations unsupported by specific facts,” or doatv unreasonable inferences in
the plaintiffs’ favor.™®
I1l. ANALYSIS
The Plaintiff here seeks recovery of attorneyssfaad costs in connection
with his pre-suit investigation and Demand. Unther corporate benefit doctrine
as it applies to moot claims, a plaintiff may reeeattorneys’ fees where “(i) the
[underlying cause of action] was meritorious whidedf (ii) the action producing

benefit to the corporation was taken by the defatedbefore a judicial resolution

was achieved; and (iii) the resulting corporatedfiénwas causally related to the

7 Sustainable Energy Generation Grp., LLC v. PhotaerBy Projects B.V 2014 WL 2433096,
at *12 (Del. Ch. May 30, 2014).

81n re Trados Inc. S’holder Litig2009 WL 2225958, at *4 (Del. Ch. July 24, 2009).

9 Gantler v. Stephen§65 A.2d 695, 704 (Del. 2009).

12



lawsuit.”®® Our Courts have understood the requirement thatraerlying claim
be “meritoriouswhen filed to mean only that when presented to the boarel, th
underlying cause of action asserted by the pléimids meritorious; a plaintiff
need not have filed an underlying action in the i€ofiChancery to recover feés.
The corporate benefit doctrine, an exception to An@erican Rule under
which each side bears its costs, is premised omd#eethat, “where a litigant has
conferred a common monetary benefit upon an idebtd class of stockholders,
all of the stockholders should contribute to thetsmf achieving that benefit”
Where applicable, the corporate benefit doctrir@mmmtes private enforcement of
fiduciary breaches; through this fee-shifting methian, our legal system
incentivizes private actors to police corporateammiuct where, in the absence of
such a mechanism, “there [would] be less sharehatumnitoring expenditures
than would be optimum [for] the shareholders asokectivity.”* But, “[o]f
course, [private enforcement] itself suffers froeed agency problemé*and the
requirement that there existmeritorious claimwhen filed, and not merely a

corporate benefit, operates to further protect k$toller interest under our

20 United Vanguard Fund, Inc. v. TakeCare,.Iit27 A.2d 844, 850 (Del. Ch. 1998).
21 Bird v. Lida, Inc, 681 A.2d 399, 405 (Del. Ch. 1996).

22 United Vanguard Fund, Inc727 A.2d at 850.

3 Bird, 681 A.2d at 403.

241d.

13



corporate model, in which the board, not the stotddrs, are responsible for
managing the corporatidn.

Under this model, our Courts adjudicate corporateongdoing, not
directors’ exercise of their discretion. The aahility of cost-shifting for a
corporate benefit conferred, unrelated to a meotsr claim, was closely
considered nearly twenty years ago by then-Chaorcallen inBird v. Lida. That
scholarly and thoughtful analysis cannot be impdoupon here. | add only that
where a volunteer stockholder (or non-stockholder, that matter) notifies
directors, not that they are in breach of theiriedytbut simply that they have
missed a corporate opportunity or should avoidrpa@ate loss, the consideration
of such a notification is a board, not a Courtamff If the board takes action
resulting in a corporate benefit, such that it dédeds the stockholders at large
would have consented to paying the volunteer ferihvestigationex ante the
directors may have an incentive to reward the uvelerex post and may thereby
promote not only equity but efficient levels of unteer-monitoring in the future,
as the directors find appropriate. It is only wharbenefit results from a demand
to address corporate wrongdoing under Rule 23.\Welier, that it is appropriate

for the Courtto intervene in the equitable distribution of tbests among all

25 SeeAllied Artists Pictures Corp. v. Barpd13 A.2d 876, 879 (Del. 1980) (“But this Coursha
been concerned with discouraging baseless litigatiad has adhered to the merit requirement.”)
(citation omitted).

14



stockholders, consistent with the Court’s role msadjudicative body. Consider a
stockholder who investigates and provides noticéeaking drums of chemicals
stored at a corporate site. Assume that the cstamces are such that no
actionable breach of duty has taken place by aocate director or officer in
connection with the leaks. The stockholder throbghattorney files a demand
with the board that action be taken to correct ¢liteation, after which the
corporation investigates and rectifies the leakyinga the corporation loss of
product and potential legal liability. The boardayndecide to reward the
stockholder, in its discretion. But the stockhold®uld not be able to cause the
Court to force the corporation to reimburse higgdsgal or otherwise, because he
was a mere volunteer, presumably acting in his oerest. The sharing of that
stockholder’s costs—as well as the resulting bé&xrefamong the stockholders at
large may appear efficient, or “fair,” but this Gbis not a general enforcer of
either of those qualities outside the context tfjdtion within its purview. The
costs of litigation may equitably be distributed thye Court, consistent with its
jurisdiction; and equitable distribution of legalsts where a meritorious action is
mooted before litigation commences is but a corpltd the equitable distribution
of litigation expenses. But a general allocatidntlee costs incurred by good

Samaritans untethered to a meritorious (actualotential) cause of action would

15



drastically expand the jurisdiction of this Couahd usurp a core function of the
board of directors.

In that light, the stockholder in the hypothetiedlove would no more be
entitled to compel payment of his costs than waulskockholder/treasure-hunter
whose research enabled her to reveal to the bbatdttreasure trove was buried
on the grounds of corporate headquarters. To dibldrwise would be to license
each stockholder to decide how much oversight roestlevoted to any given
corporate activity, and, when a benefit resultsft he cost to the corporation.
But, so long as the board acts consistent witfidtsiary duties; what resources
to devote to oversight—whether for the inspectidnstorage containers or the
search for buried treasure—is a core board functemmd not a stockholder
function. Only where the stockholder has actedbehalf of the corporation
because those whose duty it is to act, the directtave breached their fiduciary
duties, will the stockholder be entitled to compalment of fees and costs by the

stockholders generally, via the equitable powehisf Court:’

26 Seeln re Caremark Int'l Inc. Derivative Litig 698 A.2d 959, 970 (Del. Ch. 1996).
27 Of course, failure to reward a monitoring volumteso does the corporation a good turn may
result in a level of volunteer monitoring that mefficiently low. It is not clear, however, that
coerced cost-shifting in such a situation wouldileis optimal monitoring, either. In any event,
the efficiency argument was disposed of, persugsimany view, inBird:
Quite evidently a strong policy argument in favércost sharing in this context
could be made along that line. Against that argum&tand certain legal
institutional concerns. Courts do fashion costrigigéfee shifting awards under
established criteria. In this country that praetaccurs not generally, but in a

16



The state of our law remains as set forth by CH&rcAllen in Bird: the
“presentation of a meritorious corporate claim byhareholder” is a requisite
element of a claim for reimbursement under the @ae benefit doctrin€. In
that regard, under our case law, “[a] claim is hogi@us within the meaning of the
rule if it can withstand a motion to dismiss on thileadings if, at the same time,
the plaintiff possesses knowledge of provable faetsich hold out some

reasonable likelihood of ultimate succeSs.”

limited class of cases. To the extent courts ektiere shifting to instances in
which a Rule 23.1 demand is satisfied and deriediigation is thus avoided, a
small step away from a practice that limits cotiot$ee shifting in litigation has
been taken. That small step, closely tied by R34 to the litigation setting, is
well justified, as Chancellor Seitz held [iKkaufman v. Shoenber@1 A.2d 786
(Del. Ch. 1952)]. But will not the same justificat apply to a larger step which
would see the court act generally to facilitateusohs to the shareholders
collective action disabilities by ordering the pagymhof reasonable compensation
whenever a shareholder risks the expenditure afifun monitoring corporate
management and that expenditure results in boaighabat confers a substantial
financial benefit on the corporation? Perhapssbd,such an innovation is a step
that would move courts from their traditional m@si including the settlement of
disputed legal questions (and incidentally the awar of fees for services
rendered in litigation), to a rather different adisirative task: thex postpricing
of “volunteer” informational services to corporatg While such a result would
certainly be rational and quite possibly efficietite step that it requires cannot
sufficiently be supported by existing legal authies to warrant judicial adoption
at this time. Therefore, | am of the view that gain reimbursement of
investigation fees (including reasonable attornésés) following the making of a
good faith shareholders demand pursuant to Rulg, 28is essential that the
matter brought to the board’s attention constitutémeritorious” claim of legal
wrong, and not simply an opportunity for more piafie operation of the firm.

Bird, 681 A.2d at 407.

*%1d. at 405.

29 In re Primedia, Inc. S’holders Litig67 A.3d 455, 478 (Del. Ch. 2013) (citi@rysler Corp.

v. Dann 223 A.2d 384, 387 (Del. 1966)).

17



The Defendant here contends that the Plaintiff faaled to identify a
meritorious underlying cause of action justifyinde@ award under the corporate
benefit doctrine. While the Plaintiff generallysasts that the Astoria board
breached its fiduciary duties by failing to complith the disclosure requirements
under Dodd-Frank, he does not fully articulate tbgal bases underlying any
fiduciary breach. | assume, for purposes of thtidh to Dismiss only, that a
corporate benefit has resulted from the actionthefPlaintiff>° In the remainder
of this Memorandum Opinion, | consider whether tnederlying allegations
contained in the Plaintiff's Demand and Verified jaaint state a meritorious
cause of action for breach of the duty of candmyalty, or care. For the reasons
that follow, | find that the Plaintiff failed to psent to the Astoria board any
meritorious cause of action for breach of fiduciduty, and accordingly grant the
Defendant’s Motion to Dismiss.

1. Duty of Candor
Under Delaware law, directors owe a fiduciary diatyfully and accurately

disclose all material information to stockholderdnemw seeking stockholder

%0 Because | find that the Plaintiff has failed tsers a meritorious underlying claim, | need not
reach the question of whether in fact the Plaistifictions conferred a benefit on the Astoria
stockholders.

18



31 \which duty arises out of a director’s duties oftblmyalty and caré? As

action,
under the federal securities laws, information etemal if, in the context of the
“total mix” of information, a reasonable stockhalaeould consider it important in
deciding how to act To survive a motion to dismiss, “a pleader miisge that
facts are missing from the statement, identify ¢hfacts, state why they meet the
materiality standard and how the omission causjeayiri>*

As noted above, the Plaintiff fails in briefing &ésticulate the basis of the
underlying fiduciary duty claim asserted in his &, nor does his Complaint

identify such a basiS. The Plaintiffs Demand itself, however, asserteat, “[ijn

violation of [SEC] regulation disclosure standaathsl the Astoria Board'duty of

31 Ehlen v. Conceptus, Inc2013 WL 2285577, at *2 (Del. Ch. May 24, 2018g alsdn re
Sauer-Danfoss Inc. S’holders Litjigg5 A.3d 1116, 1127 (Del. Ch. 2011) (“[I]f a colaipt does
not identify a material misstatement or omissidngannot survive a motion to dismiss and
therefore is not meritorious.”).

%2 See Orman v. Cullmary94 A.2d 5, 41 (Del. Ch. 2002) (“The fiduciarytduo disclose
material facts does not solely implicate the dutjogalty, a breach of which results in liability
that cannot be avoided by an exculpatory proviskRather, ‘[tjhe duty of directors to observe
proper disclosure requirements derives from thelioation of the fiduciary duties of care,
loyalty and good faith.”).

% Ehlen 2013 WL 2285577, at *2.

34 Malpiede v. Townsqr780 A.2d 1075, 1087 (Del. 2001) (quotihgudon v. Archer-Daniels-
Midland Ca, 700 A.2d 135, 141 (Del. 1997).

% The Plaintiff's Complaint refers only twice to tAstoria board’s fiduciary dutiesSeeCompl.

1 16 (“The Demand Letter identified the disclosdeéiciencies described above and alleged that
the Board violated the federal securities laws lamg@dched its fiduciary duty of candor by failing
to disclose the required and material informati@taded above.”);id. at 1 24 (“Plaintiff's
Demand raised meritorious legal claims with resped¢he Board’s breaches of fiduciary duties
and violations of federal securities laws by fajlito disclose material and required information
following their 2011 say-on-pay vote.”).

1¢



candor”3®

the Astoria board failed to satisfy the disclostaguirements contained
in Item 5.07(d) of Form 8-K as well as 17 C.F.R22.402(b)(1)(vii)*" In other
words, the Plaintiff challenged the board’s failicedisclose (1) how the board
considered the results of the 2011 Frequency \td, (2) whether and how the
board considered the results of the 2011 Say-On3Ratg¢. | do not accept,
however, that the underlying allegations in theirRlfs Demand presented a
meritorious claim for breach of the duty of candader Delaware law.

The Plaintiff has identified two purportedly actaiie omissions, neither of
which, in my view, rise to a level of a breach bé tduty of candor. First, the
Plaintiff suggests that a failure to disclose te thstoria stockholders how the
board considered the results of the 2011 Frequ¥iotg constituted a breach of
the duty of candor. However, it is unclear to nosvithat information would be
material to a reasonable stockholder given thatttead (1) recommended in the
2011 Proxy Statement that stockholders vote to aottlal Say-On-Pay Votes; (2)

disclosed in a subsequent 8-K that “[b]Jased onvtte indicated below, the results

of the future advisory shareholder votes to apprtwe compensation of the

% Mem. of Law in Supp. of Def.’s Mot. to Dismiss Bxat 2 (emphasis added).

37 | note that although the Plaintiff contended iis Blemand that the failure to omit certain
information violated disclosure requirements unBedd Frank, Dodd Frank itself explicitly
provides that the Act does not “create or imply ahgnge to the fiduciary duties” of, or “create
or imply any additional fiduciary duties” for, dowrs. 15 U.S.C. § 78n-1(c)(2)-(3).

2C



Company’s named executives is every yéaghd (3) disclosed in the 2012 Proxy
Statement its intent to hold a second Say-On-Pate.VdNith that information
available to the Astoria stockholders, | find thia¢ board did not omit material
information in its initial 8-K by failing to explidy inform the stockholders that
the results of the 2011 Frequency Vote showedthestockholders had voted to
hold future Say-On-Pay Votes annually, as the bbdad recommended, and that
the board had accepted those results.

Similarly, whether and how the board considered rémults of the 2011
Say-On-Pay Vote cannot be material as a matteretdvizare law. The Plaintiff
can point to no authority indicating that, as a terabf Delaware law, every
consideration underlying a board’s approval of exge compensation must be
disclosed. The supplemental disclosure made dfter Demand—which the
Plaintiff points to as a corporate benefit—itseloyaded only the boilerplate
information that the board “was aware of a variefyfactors, including the
outcome of the advisory vote, when it authorizesl thanges, but no single factor
was determinative® Known to the stockholders, before the Plaintéhs his
Demand and the board supplemented the 2012 Pratgrtnt, was that (1) the

board recommended certain compensation packad#slily (2) the board planned

3 Mem. of Law in Supp. of Def.’s Mot. to DismissZt, Chart 1.
%91d. at 18, Chart 2.
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to “take into account the outcome of the vote whensidering future executive
compensation® (3) a majority of the stockholders voted in fawdrthe board’s
recommendatioft} and (4) the board implemented those compensagoisidns it
had recommended and the stockholders had bléssdthe proxy supplement,
though in compliance with Dodd-Frank, is devoid fafther content, and the
failure to include the additional disclosures ire tilCompany’s 2012 Proxy
Statement does not, in my view, constitute a matesmission sufficient to
demonstrate a breach of the duty of candor.
2. CaremarkClaim

As the underlying facts of the Plaintiff's DemantlaComplaint do not state
a claim for breach of the duty of candor, neitheitliey state a claim for breach of
the duty of good faith under the standard artiedan Caremark As that case
explained, “a director’s obligation includes a dtdyattempt in good faith to assure
that a corporate information and reporting systesnich the board concludes is
adequate, exists, and that failure to do so unal@escircumstances may, in theory
at least, render a director liable for losses adubg non-compliance with

applicable legal standard$” However, “only a sustained or systematic failofe

0 d.

“11d. Ex. 2 at 2.

“2|d. Ex. 4 at 34, 39.

*3In re Caremark Int'l Inc. Derivative Litig 698 A.2d 959, 970 (Del. Ch. 1996).
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the board to exercise oversight—such as an uttkirdato attempt to assure a
reasonable information and reporting system existgl-establish the lack of
good faith that is a necessary condition to lipilf* As the Plaintiff’'s Complaint
concedes, the Company’'s May 3, 2012 response toPthmtiff's Demand
indicated that Astoria “regularly evaluate[s] théequacy of [its] compensation-
related disclosures and related policies and pruoesd®™ Further, Plaintiff's
counsel agreed at oral argument that he “wouldietv\this through @&aremark
lens.”® As neither the Plaintiff’'s Complaint nor his Demdaprovides any basis to
infer that the Astoria board utterly failed to imste procedures aimed at ensuring
the Company satisfies applicable disclosure lawspriclude that the Plaintiff’s
Demand failed to present to the Company a meritei@aremarkclaim.
3. Good Faith

The underlying facts of the Plaintiffs Demand a@dmplaint also fail to
present a meritorious claim for breach of the daftgood faith independent of a
Caremarkclaim. In addition to situations “where the fidary intentionally fails
to act in the face of a known duty to act, dematstg a conscious disregard for
his duties,” a fiduciary may also act in bad fdih “intentionally break[ing] the

law,” or by “intentionally act[ing] with a purposgher than that of advancing the

*1d. at 971.
*>Mem. of Law in Supp. of Def.’s Mot. to Dismiss Exat 1.
6 Oral Arg. Tr. 24:14-15.
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best interests of the corporation . .*’ "Neither the Plaintif’s Demand nor his
Complaint provides the Court any basis to infett,thasuming the Astoria board
did in fact violate disclosure requirements undeod®Frank, it did so
intentionally’”® Rather, at oral argument, Plaintiffs counsel gegjed that a
meritorious underlying claim for breach of the dofygood faith may have existed
because, had the board chosen to disregard thetifiDemand, the Plaintiff
then could “have filed a complaint that said thatréfusing the demand, the board
now knew the violation of the federal securitie® lthat existed and refused to
remedy it. That is a decision to continue to \ielthe law.”® Of course, the
corporate benefit doctrine requires the actualterie of a meritorious claim at
the time a cause of action is filed or presentethéoboard—not the theoretical
existence of a meritorious claim under circumstartbat never came to fruition—
and that argument accordingly must fail. As a ltedufind that the Plaintiff

presented no meritorious underlying claim for bleat.the duty of good faith.

*"In re Goldman Sachs Grp., Inc. S’holder Liti§011 WL 4826104, at *13 (Del. Ch. Oct. 12,
2011).

“8 |n briefing, the Plaintiff contends that “[d]iress and officers have a fiduciary duty to ensure
that a company is in compliance with applicabledaamd regulations.” Pl.’s Mem. of Law in
Opp’n to Def.’s Mot. to Dismiss at 9. In suppofttbat contention, the Plaintiff cites case law
explaining that “[ulnder Delaware law, a fiduciamay not choose to manage an entity in an
illegal fashion[.]” Id. (citing Metro Commc’n Corp. BVI v. Advanced Mobilcomm Tedhs,
854 A.2d 121, 131 (Del. Ch. 2004)). However, adidated above, neither the Plaintiff's
Demand nor his Complaint indicates that the boatehitionally “chose” to violate known law.

9 Oral Arg. Tr. 25:1-5.
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4. Duty of Care

Finally, | find that the Plaintiffs Demand and Cphaint do not allege facts
sufficient to state a meritorious claim for breadhthe duty of care. As an initial
matter, Astoria’s Certificate of Incorporation caims a provision adopted pursuant
to 8Del. C.§ 102(b)(7) exculpating directors for breachethefduty of caré® As
a result, only a claim for injunctive relief, andtnmoney damages, could
theoretically state a claim for breach of the daftgare that could survive a motion
to dismiss. Such a claim would be problematicijtas unclear what injunctive
relief would be available to the Plaintiff in th@ourt>* or how the Plaintiff could
demonstrate irreparable harm.

At any rate, even if Astoria’'s 102(b)(7) provisiahd not prevent the
Plaintiff from pursuing a duty of care claim agaitiee Astoria board, his Demand
and Complaint contain no allegations indicatingt ttiee Astoria directors acted

with gross negligence—reckless indifference torthesponsibilities—sufficient to

*0 Certificate of Incorporation § 11.

*1 The Plaintiff suggests that he could have broaghbn-exculpated claim for (1) a declaratory
judgment that the Company failed to comply withdead disclosure laws, and (2) injunctive
relief compelling the Company to comply with applite law. This Court is not typically in the
business of issuing injunctions requiring defendantcomply with the law, however, as ‘it is
not at all clear what purpose would be served hpiing [a defendant] from violating duly
enacted statutes that it is already duty-boundotmoh” State ex rel. Brady v. Pettinaro Enters.
870 A.2d 513, 536 (Del. Ch. 2005).
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constitute a breach of the duty of c&reTo the contrary, the Plaintiff has not
suggested that any action of the board amounteplass negligence, nor did the
Plaintiff identify a breach of the duty of carehis Demand, which noted only that
“[b]ased on the foregoing, the Astoria Board breschts fiduciary duty of loyalty
(and candor and good faith}®” As a result, | conclude that the Plaintiff failtxd
assert a meritorious claim for breach of the dutycare in his Demand or
Complaint.
V. CONCLUSION

For the reasons explained above, | conclude tleaCthmplaint fails to state
a claim for entittement to attorneys’ fees undeg ttorporate benefit doctrine.
Evaluating the allegations of the Complaint and ®iaintiffs Demand, the
Plaintiff has presented no underlying meritoriolaina for breach of fiduciary
duty. Accordingly, the Defendants’ Motion to Dissiis granted. An appropriate

Order is attached.

>2 SeeMalpiede v. Townsqri780 A.2d 1075, 1098 n.77 (Del. 2001) (“In thepmrate context,
[director] liability for breaching the duty of cares predicated upon concepts of gross
negligence.”) (internal quotation marks omittellicPadden v. Sidh64 A.2d 1262, 1273-74
(Del. Ch. 2008) (“Gross negligence . . . is exctdpdabecause such conduct breaches the duty of
care. . . . Delaware’s current understanding afsgrnegligence is conduct that constitutes
reckless indifference or actions that are withbetlhounds of reason.”).

>3 Mem. of Law in Supp. of Def.’s Mot. to Dismiss Exat 2.
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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

DAVID RAUL, as custodian for
MALKA RAUL UTMA, NY,

Plaintiff,
V. Civil Action No. 9169-VCG

ASTORIA FINANCIAL
CORPORATION,

Defendant.

N N N N N N N N N N N

ORDER
AND NOW, this 20th day of June, 2014,
For the reasons stated in my Memorandum Opinioduoe 20, 2014, the
Defendant’s Motion to Dismiss is GRANTED, and taction is DISMISSED.

SO ORDERED:

/s/ Sam Glasscock Il
Vice Chancellor
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