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BeforeSTEELE, Chief JusticeHOLLAND andBERGER, Justices.
ORDER

This 14" day of February 2013, upon consideration of thgeHant's
opening brief and the motion to affirm filed by thppellee, it appears to the
Court that:

(1) The appellant, Larry Talley (“Father”), haseftilan appeal from
the Family Court’s October 12, 2012 decision degyhis petition to modify
visitation. The appellee, Katie E. Talley (“Motherhas moved to affirm
the Family Court’'s judgment on the ground thasitranifest on the face of

Father’'s opening brief that the appeal is withoetitn Mother's motion to

! By Order dated November 7, 2012, the Caug sponte assigned pseudonyms to the
parties. Del. Supr. Ct. R. 7(d).



affirm also includes a request for attorney’s fés having to file [the
motion].”

(2) It appears that the parties divorced in 2008 lzawve joint legal
custody of their two children. Mother has primaggidential placement and
Father has visitation. On March 15, 2012, Fathlied fa petition to modify
visitation, seeking permission, generally, to téke children, then ages ten
and seven, on vacations outside of the United Stated specifically “to
Europe for two weeks from August 3 to August 18Mother filed a
response opposing the petition, stating that “lgatis a citizen of Serbia
and Canada, and Mother has concerns about Fathening with the
children if he is allowed to take them out of theu@try.”

(3) Ata September 11, 2012 hearing on Fatheriigeto modify
visitation, the Family Court heard testimony fronatler, Mother, and
Mother’'s witness, Preston Findlay, Counsel for tiational Center for
Missing and Exploited Children (hereinafter “Finglla After the hearing,
the parties submitted post-hearing memoranda todb#.

(4) By decision dated October 12, 2012, the Far@ibyurt denied
Father’s petition to modify visitation. Fatherefil an appeal.

(5) As the appellant in the appeal, Father had libeden of

providing “such portions of the [hearing] transtrgs are necessary to give



this Court a fair and accurate account of the odntewhich the claim of

error occurred® Father did not order preparation of the SepterheP012

hearing transcript. In the absence of the trapscappellate review of the
proceedings is limited to the parties’ written plegs and the Family
Court’s October 12, 2012 decision.

(6) In an appeal from a Family Court decision, t@surt reviews
the facts, the law, and the inferences and decwstimade by the Family
Court> The Court does not disturb the Family Court’stdat findings
“unless they are clearly wrong and justice requtresr overturn.® If the
Family Court “has correctly applied the law, ouarstard of review is for
abuse of discretior?.” We review errors of lawe novo.?

(7)  When deciding a petition to modify visitatiadhe Family Court
must determine what is in the best interest ofd&l(ren) by considering

the factors enumerated in title 13, section 722hef Delaware Code. In

2 Porter v. Mannion, 2004 WL 1656507 (Del. Supr.) (quotifigicoche v. Sate, 525 A.2d
151, 154 (Del. 1987)).

% Fowler v. Fowler, 2009 WL 1372694 (Del. Supr.) (quotivife (J.F.V.) v. Husband
(O.W.V., Jr.), 402 A.2d 1202, 1204 (Del. 1979)).

* Fowler v. Fowler, 2009 WL 1372694 (Del. Supr.) (quotiglisv. Tea, 468 A.2d 1276,
1279 (Del. 1983)).

*Fowler v. Fowler, 2009 WL 1372694 (Del. Supr.) (quotidgnesv. Lang, 591 A.2d 185,
186 (Del. 1991)).

® Fowler v. Fowler, 2009 WL 1372694 (Del. Supr.) (citiig re Heller, 669 A.2d 25, 29
(Del. 1995)).

" See Del. Code Ann. tit. 13, § 722(a) (2009) (listingsb interest factors)Morrisey v.
Morrisey, 45 A.3d 102, 105-06 (Del. 2012).
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this case, it is evident from the October 12, 2@&2ision, that the Family
Court considered each of the best interest faegondsmade factual findings
and assigned weight to each factor. It furthereapp that, in reaching its
decision, the Family Court found Findlay’s testimotredible “as to the
significant length of time it could take a non-tefimg parent to retrieve a
child from a foreign country.” The Family Coursalappears to have relied
upon Father’s testimony, as reflected in the degisi‘that he will not
register a custody/visitation order in Serbia n@né&da,” and that he is
unwilling to “post a bond to provide Mother withettadequate resources to
retrieve her children if necessary.”

(8) In his one-page “opening brief” on appeal, Eatbhallenges
the Family Court’s denial of his petition to modWysitation, arguing that
“taking the children out of the country to visitnfidy or to experience other
cultures is in the best interest of the childrefather contends that he has
“strong ties to the State of Delaware” and has éndfaireaten[ed] to abduct
the children and take them out of the country.”

(9) We have carefully considered the parties’ pos# on appeal
and the available Family Court record. In the abeeof any apparent error
or abuse of discretion on the part of the Familyi€owe conclude that

Father’'s appeal is without merit.



(10) The general rule on attorney’s fees is tleaich party bears its
own expenses regardless of the outcome of the’€aBg. statute, however,
the Family Court is authorized to award attorndgss “after considering
the financial resources of both partiés.”

(11) Mother’s request for attorney’s fees on appequires findings
of fact that are better addressed by the FamilyriColiherefore, we will
deny Mother’s request for fees without prejudicensr right to pursue her
claim in the Family Court.

NOW, THEREFORE, IT IS ORDERED that the motion tdiraf is
GRANTED. The judgment of the Family Court is AFIMED. Mother’'s
request for attorney’s fees is DENIED without poige.

BY THE COURT:

/s/ Randy J. Holland
Justice

8 Scarpinato v. Nehring, 2003 WL 22250510 (Del. Supr.) (citi@podrich v. E.F. Hutton
Group, Inc., 681 A.2d 1039 (Del. 1996)).
° Del. Code Ann. tit. 13, § 1515.



