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This matter involves a failed attempt to develofaian between Belltown
and Cool Spring, in eastern Sussex County. The fdhe “Graves farm”) is
owned by the Defendants, members of the Gravedyartiilies between Beaver
Dam Road and the heavily traveled Lewes-Georgetevghway, U.S. Route 9.
Since the farm lies just to the west of the busytRdl. beach corridor, it was a
prime candidate for development during the readtedboom of the last decade. In
July 2004, the Plaintiff entered into a contracptwchase the Graves farm for $13
million. This particular contract was akin to aption contract; it permitted the
buyer to walk away from the transaction, in whicdse the Graves family was
entitled to retain a down payment in the amoun$6$%0,000—5% if the total
purchase price—made to the Graves by the buyaer aftieie-diligence period. In
other words, the buyer, when it elected to go fodwvafter the due diligence
period, purchased an option at a cost of $650,00fuy the Graves farm for $13
million. If, at any time prior to closing, the nkat, the regulatory outlook, or other
factors made purchase of the property unattracthe,buyer could simply walk
away, leaving the Graves with the down payment, htbwever, the Graves
breached their contractual obligations (includipgrtinently, their obligation to
provide good and marketable title at closing), @raves would forfeit the down

payment, and also be liable for the costs the bhger incurred in an effort to



develop the property. The contract also providerbuyer—but not the seller—
with a right to specific performance.

As time went on and the buyer sought financing r@gailatory approval, the
real estate market began to soften. In July 2@8@Bough the buyer itself was not
ready to go to closing, it demanded that the Gréaasly cure a title defect on the
property, a defect that the Graves were not cotnialy bound to clear until
closing. One month later, the buyer declared theev&s in breach of the contract,
although closing had not been scheduled, the buyer not able or willing to
close, and the buyer continued to act as thouglconéract were in force. It is
obvious that the buyer wanted to go forward unterterms of the contract to the
extent it remained profitable to do so, with thdigbto force the Graves to forfeit
the down payment and to reimburse the buyer foexfsenses, if the potential for
profit proved illusory. In fact, a few months aftihe clear-titte demand, the
Graves family cleared the title and demanded thatbuyer go to settlement; the
buyer instead brought this action, demanding retdirihe down payment and that
the Graves pay its out of pocket cost—in total acb®1 million. In other words,
the buyer wanted a cost-free option period, in Whts efforts were financed by
the Graves: it wanted to have its cake, and etmiat, This, of course, is no unusual
desire. Contrary to the proverb, at least in aaptedrical sense, a partyan both

have and eat a cake, but only where it contractth ability to do so. Because |



find that the Graves did not breach their contvath the Buyer, that entity is not
entitled to the relief sought here.

.S SUMMARY

This matter is before me on exceptions to the fieglort of the Master,
dated September 24, 2012As described above, the Plaintiff seeks damagdsru
a contract of purchase and sale, alleging thatst#ikers committed a material
breach by failing to deliver good and marketalile to the land on the date agreed
to for closing. As damages, the Plaintiff requébts return of its down payment
along with its costs expended in attempting to iobt@gulatory approvals to
develop the land into a subdivision, as providedridhe contract. These amounts
total about $1 million. The Defendants have corotiémed for breach of
contract, alleging that they cured any potentiablch within a reasonable time. As
liquidated damages, the Defendants seek to ret@ir5650,000 down payment,
consistent with section 13 of the contract. TheirRiff filed this lawsuit after the
Defendants demanded that the Plaintiff go to clpssome eight months after the
date originally contemplated. After a thoroughiegv of the evidence, | have
determined that neither the Plaintiff nor the Deli@ms were ready, willing, and
able to perform on the date for closing. As altestind that Defendants were not

required to provide marketable title on that daw®ith respect to the Defendants’

! Lewes Inv. Co. LLC \Erances B. Graves Estat€.A. No. 2893-MA (Del. Ch. Sept. 24, 2012)
(Master’s Report).



counterclaim, | find that the Defendants were reiadgerform within a reasonable
time, based on the parties’ course of dealing,taatthe Plaintiff is in breach of
the contract. My reasons for so finding follow.

1. PROCEDURAL HISTORY

This case has a long and complicated procedurtdripis Plaintiff Lewes
Investment Company, LLC (“Lewes Investment”), a &ehre entity, filed the
Complaint on April 12, 2007, alleging breach of tant and breach of the duty of
good faith and fair dealiny. The Defendants, the Graves family, answered the
Complaint and counterclaimed for breach of cont@ttMay 25, 2007. The
Graves moved to dismiss the Complaint for faillwgtosecute on December 1,
2008 The Master heard argument on the motion to dsmisJanuary 14, 2009
and issued an oral draft report denying the motodlowing argument. The draft
report became final on February 23, 2609The Plaintiff moved for summary
judgment on November 11, 2009. The Master issmedral draft report granting
the Plaintiff’'s motion on March 3, 2010, to whidetDefendants took exceptions
on March 8, 2010. The Master withdrew her drafioré granting the Plaintiff

summary judgment on January 31, 261Trial was held on August 22, 2011, after

2 Compl. 11 41-53, Apr. 12, 2007.

% Defs.’ Ans. 8, May 25, 2007.

* Defs.” Mot. Dismiss 2, Dec. 1, 2008.

> Lewes Inv. Co. LLC v. Frances B. Graves Estaté. No. 2893-MA (Del. Ch. Feb. 23, 2009)
(ORDER).

® Letter to Counsel 1, Jan. 31, 2011.



which the Master reserved decision. The partiesn#iied post-trial briefs, and the
Master issued a written Draft Report finding foe tRlaintiff on March 22, 2012.
The Defendants took exceptions to the Draft ReportMarch 27, 2012, and,
following briefing, the Master adopted her DraftgRe without modifications as
her Final Report on September 24, 281@nce again, the Defendants took
exceptions to the Master’s Report, at which pdnmat tase was transferred to my
chambers. The parties submitted briefs on the piiaoes request, and oral
argument was held on December 14, 2012. The Deféndaoved to dismiss
based on lack of subject matter jurisdiction, whiebtion | denied from the bench
following oral argument.

1. BACKGROUND FACTS

On July 22, 2004, the Graves entered into an Agee¢nof Sale (the
“Agreement”) with Lewes Investmeft. The Agreement provided that Lewes
Investment would purchase from the Graves two p&roé land containing
approximately 88.4 acres in total, located in Sxiseunty, Delaware, and known

locally as the “Graves Farm” (the “Property”). Thkenaller of these parcels

" Lewes Inv. Co. LLC \Erances B. Graves Estat€.A. No. 2893-MA (Del. Ch. Mar. 22, 2012)
(Draft Report).

® Lewes Inv. Co. LLC \Erances B. Graves Estat€.A. No. 2893-MA (Del. Ch. Sept. 24, 2012)
(Master's Report).

® Compl. Ex. A. Lewes Investment is actually thecassor-in-interest to Ivy Partners lII, LLC,
another Delaware entity. Ivy Partners assignedntsrest under the Agreement to Lewes
Investment on October 22, 2008eeCompl. Ex. B. For clarity, | have described thet$aas
only involving Lewes Investment.



contained approximately three acres (the “ThreesAearcel”). The Graves sold
the Property through a bidding process conductednby attorney, George B.
Smith (“Smith”), and Lewes Investment was the sasfid bidder, offering to buy
the Property for $13 million. The Agreement reqdithe Graves to provide good
and marketable title to the Property, and Lewesdtment was required to pay
$13 million in return. The buyer put down an iaitdeposit of $10,000, and a
second deposit of 5% of the purchase price wasadilen 90 days. The balance
of the $13 million was due “at closing by wired fisi™® The sellers were obliged
to deliver “good and marketable” title at closifigifree and clear of all liens,
restrictions, easements, encumbrances, leasesactesand other title objections .
. "2 Closing was to take place at Lewes Investmemtimsel’s office in Sussex
County, Delawaré® This exchange was to occur simultaneously at mipsi
originally scheduled for eighteen months followihg execution of the Agreement
(approximately January 22, 2008).The Agreement provided Lewes Investment
with an option to extend closing by six months,exchange for a $25,000-per-

month fee'> The Agreement specified that time was of the essémregard to the

19Compl. Ex. A, Ag. § 2(b).
11d. at § 9(a)(i).

121d. at § 4(a).

31d. at § 3(a).

4.

5 q.



$25,000 per month extension paymefitbut the Agreement was silent as to all
other aspects of time being of the essence.

Notably, the parties waived the requirement fonfaktender of an executed
deed and purchase monéySection 15 of the Agreement, titled “Miscellanggdu
provided the following: “Possession is to be deled by Seller to Purchaser at
Closing. Formal tender of an executed deed andhpge money is hereby
waived.™®

Lewes Investment put down a $10,000 deposit wheaynirgy the
Agreement? The Agreement contained a 90-day due diligenc®mgeén which
title problems were supposed to be investigatedrasolved® At the end of this
90-day period, Lewes Investment was supposed tietean additional $640,000 to
the Graves if it wished to move forward with thée$a The Agreement required
Lewes Investment to do a title search promptlyraftetracting This title search
was conducted, and on August 23, 2004, the buydttsney, Jim Fuqua, sent a

letter to Smith informing him of a title defect ¢he Three-Acre Parcél. This

letter explained that the chain of title only acatmd for a 7/8 interest in the Three-

%1d. (“Time is of the essence in this regard. This Agnent does not contain any financing
contingency.”).
'71d. at § 15(c).
18
Id.
91d. at § 2(a).
1d. at §8 2(a), 7.
L1d. at § 2(a). This amount, with the $10,000 depesjtialed 5% of the total purchase price.
?21d. at § 4(b).
23 Joint Trial Ex. 5, Letter from James A. FuquatdiGeorge B. Smith, at 1 (Aug. 23, 2004).
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Acre Parcel, and that the remaining 1/8 interest leen retained by othéefs. It
seems that, when the Defendants’ father purchdsedatm in the 1950s, one of
the owners was not present to sign over his oirtterest in the lan&. As a result,
the heirs of the missing owner still held titleth@ missing owner’s 1/8 share of the
Three-Acre Parcel. In the letter to Smith, Fugueote that “this issue must be
resolved in order for the Seller to be able tow#elgood and marketable titlé”

At the end of the 90-day due diligence period, LeWwwestment requested a
15-day extension to pay the $640,000 to the Grawesrder to give [the parties]
time to discuss and resolve the [title issufé].’Smith was out of town when this
request was made, and was unable to grant suchxtans®n. Nonetheless,
despite the lurking title issue, Lewes Investmemtighe $640,000 to the Graves
on schedule in October 2004. The Agreement proviie Graves with limited
remedies if Lewes Investment chose to walk awaynftbe deal: the Graves’
recovery was limited to the down-payméhtTherefore, Lewes Investment had a
way out of the Agreement with only $640,000 in loash. In contrast, if the

Graves breached the Agreement, the Graves wergatdydi to reimburse Lewes

>1d.

5 Tr. of Meeting 134:10-23 (June 29, 2006)(“ Jung Mr.”).

20 Joint Trial Ex. 5, Letter from James A. FuquatdiGeorge B. Smith, at 2 (Aug. 23, 2004).

2" Compl. Ex. F.

28 Compl. Ex. A, Ag. § 13(b) (“In the event that Pmser violates or fails to fulfill and perform
the terms of conditions of this Agreement, Selleallsretain the Deposit as liquidated damages
for such breach. Purchaser and Seller shall lmaset from any further liability or obligation
and this Agreement shall be null and void.”).

9



Investment for all of its out of pocket expen&ed.ewes Investment—but not the
Graves—also had the right to seek specific perfamaaf the Agreemerit.

Over the next two years, Lewes Investment movedtdsydeveloping the
property by meeting and negotiating with state lmedl government officials and
consultants. It retained consulting services ewdng up designs and plans for a
residential neighborhood that would be composedwdr 500 dwelling units.
These plans incorporated the Three-Acre Parcel tlaadlrhree-Acre Parcel was
quite important to the project’s moving forward Preparations for developing the
property cost Lewes Investment approximately $130j8 out-of-pocket costs.

On October 21, 2005, Lewes Investment exercisedpt®n to extend the
closing date for the Agreement until July 26, 2606.As required by the
Agreement, Lewes Investment paid the Graves $25@08ach of the six months,
for a total of $150,000. In Lewes Investment'sdeto Smith formally exercising
this option, Lewes Investment also noted: “Sepératee are still working on a
proposal for purchasing a portion of the Gravesnférefore next July and for

extending the closing date for the remainder of flren. We will be in touch

29 |d. at § 14 (enumerating expenses including “engingersuirveys, wetland studies,
3eonvironmental studies, title insurance commitmant] consultant fees.”).

Id.
31 Lewes Investment was discussing plans with localegnment officials to join the Graves’
Property with property across the street, ownedhleyCounty, in one integrated development.
The Three-Acre Parcel was where the governmentiai§i wanted to build a new on-ramp to a
public road. SeeJune Mtg. Tr. 131-39.
32 SeeCompl. Ex. G.

1C



shortly with a written proposal for your and yolient’s review.®® It is unclear
whether such a formal proposal to extend closing waer submitted to the
Graves, but Lewes Investment was at least conaigleioing so in October 2065%.
The title issue was not mentioned in this letteersling closing”

In the interim between October 2004 and May 20886, garties appear to
have forgotten about the title isstieNo work was done to clear the title or to
investigate the whereabouts of the holders of #mearning 1/8 interest in the
Three-Acre Parcel. Sometime in May or June 20@yds Investment’'s counsel,
Fuqua, ran another title search on the Three-Aared? and discovered that the
title defect persisted. This was communicatedmitisat some point prior to June
29, 2006.

A. The Parties’ June 29, 2006 Meeting

On June 29, 2006, the parties met to discuss thgrgss with the project
(the “June Meeting”). An audio record of the Junedting was made by Mahlon
Graves, and a transcript was produced for the Cduring litigation. Most
pertinent for our purposes, the subject of thde'tissue” was not broached until
the last five minutes of the June Meeting, aftaeety minutes was spent discussing

whether the Graves family would grant Lewes Investtra further extension on

3d.

34 seeid.

®Seeid.

% June Mtg. Tr. 131-32.
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closing®” During that brief discussion, Smith acknowleddgesdlt the title defect
needed to be resolved and that he planned to warkt.o He told Lewes
Investment’s representative, Richard D. Stout, tlmdviously, we’re assuming
that [Lewes Investment is] going to have good titiehe whole thing® Stout’s
responses to these assurances showed a lack @&frophe told the Graves that he
thought they “might be able to find a way to workund [the title defect] if it gets
to be a -- areal problem,” and that the title defeay not be a problem in any case
because the state could take the land (presumab@mimnent domain) to build a
new road’

Instead of discussing the title-defect issue, tutigs spent most of the June
Meeting negotiating whethérewes Investmentould be willing and able tolose
by July 26, and if pushed by the Graves to closesadmedule, whether Lewes
Investment would walk away from the deal. To avthid consequence, which
neither party seemed to find attractive, the partisscussed whether the Graves
would delay enforcing their rights under the Agreeainfor six, twelve, or twenty-

four month<?

37 See idat 131.

¥ 1d. at 133.

%91d. at 131-39.

0 See generallyune Mtg. Tr.

12



At the time of the meeting, Lewes Investment hadh&arest in delaying the
closing until regulatory approvals and financingl teeen obtainetf. This would
allow Lewes Investment to minimize its risk expasur the event that regulatory
approvals could not be obtained or there was agehanthe market. In contrast,
the Graves had an interest in getting the deal dsr@oon as possible, particularly
because the property had a $5 million “tax problemtruing interest with the
IRS* Lewes Investment's representative, Stout, expthinumerous obstacles to
the county and state approvals processes for lawvelabment and issues with
obtaining financing for the deal. Stout describiegse impediments to the Graves
as the following:

The long and the short of all this is that we are atage where, in
order to complete the transaction in a prudentid@shwe need
additional time . . . . We are also at a stageravtigere — if . . . put it
this way, if, say, we’re just going to stick to tbentract and that’s all
there is to it, we're going to have to make a veifficult decision
about whether we’re going to sign the kinds of peat guarantees
that would be required to get this thing to setdatn And, | can tell
you, we haven’t — it's going to depend on give-aakke from the
lenders. I'm at a stage now, though, where | rteeldlear from you
guys because if | don't, I'm — I'm going to be inpasition where |
don’'t have enough time even to get the documemapalled
together. And that's — that’s kind of where wer@ve’re sitting on it
at this point?®

*1 SeeTrial Tr. Vol. | 49:10-13 (“My objective was to fitha way to extend our purchase
agreement and make sure that we had other issaemight still be on the table resolved with
the Graves.”).

2 June Mtg. Tr. 30-31.

*1d. at 26-27.
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When pushed to be clearer about what he neededtfi@@raves, Stout elaborated
as follows:

[T]o get to the settlement on the 26th of Julyuassg that’s the date
— and | think that's what the contract . . . clgadlls for at this point,
we have to — | know | have to finish my dealingghwihe state,
which, frankly, are still in limbo. I'd like — I'doe much happier to
have more time to get, you know, some of that natjohs squared
away. But we’'ve simply got to get it lined up.also won’t do this
deal — [my business partner] and | won't do thisaldeithout
involving — at these numbers we know we will hawéntvolve a third
party equity participant and — we're not sure whetine terms of that
deal, which we’re currently at least having diseuss about and, of
coursE, we don’t want to go too far until we knoWwese you’re going
to be.

Throughout the June Meeting, Stout asked the Grdwesmore timé& and
attempted to move the Graves away from trying ttoree the Agreement as
written*® The parties candidly discussed the uncertainti tie housing market

and various ideas for how they could manage tisit appropriately’ As real

*1d. at 28-29.

% See idat 37-38 (“What | want is more time.")j. at 39-40 (discussing an extension between
four and six months in lengthig. at 42 (“I would think we would need a year to getinal
approval. Frankly, my engineer is telling me hmkhk it may take closer to two by the time
they're really done . . . .”). Stout testifiedtatl he would have preferred a later date than the
closing date. Trial Tr. Vol. | 76:23-77:2.

% For example, Stout told the Graves that “I knaw you'd like us to settle in compliance with
the contract straightforwardly,” but then mentiortbdt he thought he could probably take care
of the family’s $5 million “tax problem” immediatgl June Mtg. Tr. at 30-31See also idat 89

(“If you're committed to selling the property, weudd get you the funds to get the IRS off your
back, continue to move the process forward . d. taen if, for whatever reason, we failed, at
least you'd have an approved project.”). Stout thie Graves “[Y]ou guys are going to make
your own decision on — on the key issue of whetloerre saying, look, a contract is a contract,
and we can live with that. . . . I'm trying to sé¢here are ways to meet your needs . .Id."at

35.

" See idat 41-50.
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evidence of this risk, Stout described a propossal Hewes Investment had with
Toll Brothers, worth $30 million, that could podsilall through?®

Stout repeatedly attempted to shift the risk adrgking housing market onto
the Graves family, by delaying the closifig.When asked by the Graves why
Lewes Investment had not moved faster in gettiggtwer the necessary financing
and approvals, Stout responded, “I'll be candid #@sh you can choose to chastise
me for the way we do business. But, essentialg/ravsomewhat in the option
business. In other words, we hope to put in aioniltollars and make 10. And
we — every so often, they fall out.” Indeed, Mto& said it best when he noted
the parties were “playing opposite sides of theeshst . . .

When the Graves asked Stout what he would do ¥f thed to enforce the
Agreement on the July timetable, Stout waveredstHne replied that the buyers
would likely cancel the Agreement, “lick [their] wonds and go™ Under the
terms of the Agreement, this would result in addrre of both the down payment

and also the sunk development costs—approximatelyilion. Then, he seemed

to change his mind: “I'll tell you what | would ds I'll spend the next three weeks

*®1d. at 32-34.

9 For instance, the parties negotiated for seveialites about whether a $25,000 per month
extension fee would be sufficiendl. at 53-61. Stout also casually suggested thatrdstyucture
the contract to give the Graves a 50% stake inetentual sale of the property, with all
government approvals in place, two years downitiee $ee idat 35-36, 41 (“And what | would
like to do even more, frankly, is to take you &é tway through a final approval process and
have you participate with it.”).

0d.

*11d. at 62 (answering “Yes” when asked if he would erice contract).

15



working as hard as we can to cobble together ataajo it.®> Almost an hour
into the meeting, the parties had the followinghage:
MR. STOUT: [T]o me, a million dollars is a lot afoney. To
walk on that is not something we take lightly aitthe same time, we
are in a business that says you've got to sometjustsaccept that's
where you go. I'm telling you right now, | dontilfy know what we
would do.

MR. SMITH: If they only were willing to give youxsmonths,
what would you do?

MR. STOUT: I'd work darn hard

When pressed again about what would happen if tfla&sS tried to enforce the
Agreement as written, Stout alluded to the fact the deal could not be done
during the original time periot. Indeed, Stout openly told the Graves that Lewes
Investment did not have the resources to settledéad without financing, which
was not yet in plac®. Furthermore, when asked if Stout could supplysikers
with copies of the various approvals he had obthise far, Stout responded “I
need to make clear to you, we don’'t have many thitngit are actually formal

approvals . .

°21d. at 63.

>31d. at 67.

>4 See idat 68-74 (alluding to holdups with the Departmefitransportation, sewer installation,

and regulatory approval process).

*|d. at 75-76 (“ don’t have the cash resources todlg. have to go sell a bunch of office

buildings and shopping centers and other thingsven get to the position to have the kind of
cash to say | could absolutely do it. | do haveraler who'’s saying they're ready. I'll share the
commitment letter with you when | get it.”).

*®1d. at 79.

16



At trial, Stout’s recollection of what he told tiraves was somewhat more
definite on his ability to close on July 26.When asked what he told the Graves
when asked if was prepared to close, Stout resgbati&ial that: “I said that we
would work very hard in that direction and thatXpected that with personal
guarantees and the like that we would go to closihg This self-serving
recollection is belied by the transcript of the duMeeting, however. In contrast,
Smith and William Graves recalled that at the efdhe meeting, the parties
understood that they were not going to closinguiyn 26°>°

Stout was clear at the meeting that he wantedrtrage the project: that is,
he did not want to walk away. Still, there was no formal tolling or extension
arrangement agreed to by the parties. Smith irédrthe Graves that the tolling
agreement was not final until it was “typed (p.”At trial, Stout confirmed that
there was no tolling agreeméht. There do not appear to have been any other
communications between the parties until July ZWE2 six days before closing

was scheduled to occur.

>’ SeeTrial Tr. Vol. | 50:18-24

8.

*9 Trial Tr. Vol. Il 18:10-15; Trial Tr. Vol. Il 145:3-16.

%0 SeeJune Mtg. Trat 90 (“[W]e don’t want to quit. We want to keemgoing.”).

®1|d. at 105. Smith told his clients that he would leduBtdo that work, and he would submit
comments, so that it would not cost them more molaey

®2 Trial Tr. Vol. 1 50:10-17.

17



B. Communications near the Original Closing Date

On July 20, 2006, a real estate agent associatbdiva deal emailed Smith
to tell him that the upcoming closing on July 26swaupposed to yield a 1.25%
commission to the real estate agéntSmith replied that the sale “may or may not
go on schedule” and that some sort of extensiondMdeely be forthcoming since
the buyers were “out of contraé®” To this, the real estate agent replied “I'm not
sure what you mean by the Buyers will be out oft@et? The Buyers are ready
to settle. We are under the impression that treemiissue with the Deed. Is that
the case?®

On July 25, 2006, Smith received a letter fromaaut-of-state attorney,
Wayne G. Tatusko (“Tatusko”), who (along with Fujjuapresented Lewes
Investment. Tatusko informed the Graves that, amkhey could cure the title
defect within 30 days, they would be in breachhef Agreemen®® Tatusko noted
that section 14 of the Agreement requires the rsel@éeimburse the buyer for all
of the buyer’'s out-of-pocket expenses if the sdidls to perform the terms and
conditions of the Agreemefit. Thus, at this point, Lewes Investment’s position

seems to have been that if the Graves were unabbtesr title by August 25,

%3 Joint Trial Ex. 12, Email from Matt Britingham ®eorge B. Smith 1, July 20, 2006 (12:51
PM EST).

*1d.

®*1d.

% Joint Trial Ex. 13, at 2.

" Compl. Ex. A, Ag. § 14.

18



2006, the Graves had to pay Lewes Investment $liomil Yet if the Graves did
clear title by that date, and Lewes Investmentsediuto or was unable to perform
under the Agreement, the Graves would have no sxgdveyond the $650,000
already paid to thefif.

Tatusko’s July 25 letter explicitly stated thatig is not of the essence for
the closing of the purchase and sale of the Prppert .*® However, Tatusko
provided at the end of the letter: “In lieu of eeing its remedies under the
Agreement, Purchaser would prefer to negotiate afly acceptable extension of
the Agreement . . . . In the absence of a mut@abeptable extension, Purchaser is
left with no alternative but to exercise the renesdunder Section 14 of the
Agreement.”

Smith interpreted the letter as being an attemgdaerby the buyer’s
counsel “to have an out on the contrdct.”"Smith did not respond directly to
Tatusko. Instead, on July 31, 2006, Smith respomdd atusko’s letter by writing
to Lewes Investment's local counsel, Jim Fuquahwhom he had been dealing

up to that point. In his letter, Smith confirmdxt the sellers wished to proceed to

% See idat §13(b).

® Joint Trial Ex. 13, at 2.
01d. at 3.

L Trial Tr. Vol. I 24:11-12.
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closing, just like the buyer8. Smith included further information in this lettat
Is helpful in determining what was going on arotimel original closing date:

| must remark that you and | spoke prior to Julya®@ you agreed to

prepare an agreement that would “toll” the clositage and address

open issues. | never received anything from ydusubsequently

called Karen to discuss the title issue on theoie 3.32 acres, left

a message and never received a call back. Whahedder today,

she said she gave that message to you becausagdbéfile. | had

finished my review of our searches and was readyttempt to

resolve the open title isst&.
Following this paragraph, Smith wrote that he baddk the title issue could be
cleared quite quickly, and that his clients expeagher a “speedy closing” or an
extension’’

Lewes Investment’'s attorney, Fuqua, testified thet secretaries were
preparing for the closing in the summer of 2004, FPuqua was out of the office
with a serious injury”™ He did not recall the supposed conversation Bitfith
about a tolling agreementFuqua was not aware whether the buyers had obtained

any financing, and he was not aware that Lewessinvent had repeatedly asked

the Graves for an extensi&h.

2 SeeJoint Trial Ex. 14.
31d. At trial, Stout testified that he believed Smithé&de up” the conversation with Lewes
Investment’s attorney, but that, at the time, heaeed interested in extending the agreement
$4nder the right termsSeeTrial Tr. Vol. 1 151:13-23.

Id.
"> Trial Tr. Vol. | 224:7-19.
®1d. at 232:17.
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C. Tatusko Purports to Terminate the Agreement

On August 28, 2006, Tatusko sent Smith a lettetid¥ang up” on the
parties’ prior letters (the “August Letter”). The August Letter recited that the
Graves had not yet cleared the title defect, arat the 30-day “reasonable
adjournment of the closing date” had expifédTatusko concluded the August

Letter with the following:

In light of Seller’s failure to meet the requiren®eof the Agreement,
Purchaser must put on hold its efforts to obtaia #ntitlements
necessary for the development of the Property. cHaser cannot
continue its negotiations with the relevant goveental agencies nor
resume any expenditure of additional sums of mamagss it can
agree with Sellers on a mutually acceptable coafsaction for the
purchase and development of the property.

Purchaser would still like to negotiate a mutuadisceptable
agreement with Sellers for the purchase of the gngp but any
agreement between Purchaser and Sellers will havéake into
account all factors currently affecting the propertAccordingly,
while Purchasereserves all its rights under the Agreemdturchaser
will likely contact Sellers directly to try to find mutually acceptable
business solution in the current environm@ént.

Lewes Investment contends that this letter terrethdhe Purchase Agreeméht,
and that any further discussions it had with thav@s were discussions pertaining
to a possible new agreemé&ht.As discussed below, however, Lewes Investment

did not put its effort to develop the property “bald.” The Graves contend that

"Compl. Ex. I, at 1.

4.

91d. (emphasis added).
80 SeeTrial Tr. Vol. | 57-59.
811d. at 60:4-7, 60:17-18.
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the parties were still operating under the origiRalrchase Agreement. Smith
testified at trial that the actions of Lewes Inwesht’'s counsel, in sending the
termination letter, were inconsistent with the @ac$ of Stout, who was still urging
that the deal go forwar.

D. The Parties September 2006 Meeting

On September 19, 2006, Stout and his businessepa@n Neel Teague, met
with the Graves to discuss Lewes Investment's msgelof the Graves’ land (the
“September Meeting”). Like the meeting held in duk006, the September
Meeting was taped, and a transcript was prodfite@he September Meeting
lasted over 90 minutes, and once again the panere quite candid with one
another. For example, William Graves asked if Lewavestment had been
“prepared” to close on the closing date and if é#svigoing to settle that dat&"”
Stout responded “l didn’'t say we were fully prephreWe were moving to be
prepared. . . ® He elaborated:

We had Discover agreeing, you know, that they waitldhere, and |

said, “Look, this thing, we don’t know how its ggirio play itself

out.” And they said, “Well, want to be ready, i don’t go through

an unnecessary drill.” And | think that was what were talking
about in our meeting in July [sic], ‘cause they evsaying, “We’re

82 Trial Tr. Vol. Il. 25:19-26:6 (“Mr. Stout still wated to do this transaction. He would explain
to us where he was having problems getting finagjaivhere he was getting problems getting
home builders . . . and how he wanted to figuresowy that we could all go forward on this.”).
8 At trial, the parties did not dispute the accuratthe transcript.SeeTrial Tr. Vol. | 62:5-7.

8 Tr. of Meeting 54, September 19, 2006 (“Sept. Ng’).

%1d. at 54.

22



ready.” And | think | was candid enough to say,&Won’t know
whether we’re going to be able or willing or cldse.
The fact is we were able, in other words | know financials

are strong enough that if we simply said, “You'vet gyour full,

unconditional guarantee and here’s the equity slwg, could have

done the dealWhether we were willing under those circumstanses |

another questiof’
A fair summary of the September Meeting is that plaeties were still working
toward their mutual goal of performing under theréemenf’ Stout suggested
several times that the Agreement was still valikbr example, neither Stout nor
Teague contradicted a statement by Smith that dniep still had a Agreemefit.
Nor did either buyer correct Smith when Smith ahlli&tout a “contract
purchaser® Following a discussion about how much monthleiiest Lewes
Investment would be willing to pay to keep the Agment open, without closing,
for an additional three years, Stout told the Gsat@at “we might at some point
prefer to have a new contract with yod."Then, Stout reiterated to the Graves that

1

“sooner or later [the title issue had to be] clehnp.® Finally, when Dean

8d. at 23 (emphasis added).

87 At trial, Stout contradicted this characterizatiminthe meeting. When questioned about the
September Meeting, Stout explained that: “Well, iwlva were trying to do was to work oai
extensiorto avoid litigation.” Trial Tr. Vol. | 65:6-7 (enigasis added). Still, he testified that his
understanding was that the previous agreement kad breached, and that any agreement
reached at that time would be a new agreeménat 65-66. Furthermore, Stout testified that he
did not think he had acted inconsistently in camtig to negotiate with the Graves, while
purportedly asserting that the Graves had breattteedontractld. at 66:16-21.

% Trial Tr. Vol. Il. 34:12-35:2; Sept. Mtg. Tr. 21.

8 Sept. Mtg. Tr. 16.

21d. at 42.

%11d. at 13.
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Graves asked Stout what incentive the Graves hgd/éolLewes Investment more
time, Stout replied:

[H]ere’s your incentive — | hope this will go ovatl right. Your

incent — your choice is otherwise — | mean if yoerevto simply say,

“Look, we think the contract is over,” we'd end impa legal fight. So

that's probably not good for either of us, but g@mething you could

choose?

From these facts, | infer that Stout and Teagueewsd that the Agreement was
still valid.

At the same time, Stout made a few comments suggdsiat he thought he
had the upper hand in the discussion. Stout tolel @&raves that Lewes
Investment's “letters speak for themselves,” presiyn alluding to the Tatusko
letters demanding that the Graves clear tftl&tout also repeatedly suggested that
it was in both parties’ best interest to avoid wdait> When explaining his
change in position from the time of the June 200&etihg until the date set for
closing in July, Stout said the following:

[Flrankly | was assuming at the time — and I'll imatter-of-fact — |

was assuming that your title was not going to besaoe. In other

words, | had every reason to think your title wia for was going to

be fine within short order. And in that sense wihats willing to do

to protect the million-plus dollars that we havatirs a little different
than we | think there’s at least some possibilityezovery®

°21d. at 38-39.

%1d. at 31.

% E.g, id. at 40 (“I think we both benefit by finding a waytrto get into a lawsuit.”)
% 1d. at 39-40.
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Thus, Stout was relatively open with the Gravesualhs using their title issue to
gain a strategic advantage. When the Graves akSioceit and Teague that the
title was not a problem, Stout and Teague rephetl they believed the Graves and
agreed with ther®

Stout and Teague provided further mixed messag®tGraves during this
meeting. First, Stout told the Graves that Lewess$tment could have closed in
July if it had needed to, because Discover Bank Vyethally told Stout that it
would loan Lewes Investment $8 millidh. But Discover Bank never gave Stout
or Lewes Investment a commitment leftérSecond, Stout said that Discover was
no longer willing to lend that money to Lewes Invasnt in September 2006, but
the chances were good that a loan could be made tag first of the year (i.e.
January 2007)¥* Third, Stout and Teague repeatedly entreatedGtaves to
become long-term investors in their business verftir But at the same time,

Lewes Investment encouraged the Graves to findhangiurchaser to buy the

%1d. at 22.

°1d. at 19.

*1d. at 23.

%1d. at 19 (“[T]hey said they would be ready to go agaime the first of the year. With the
partition that may not be terrible timing.”).

190 E g, id. at 33 (describing the Graves’ potential stake i ¥lenture as “second lender or
partner” and continued that “it could be any onethadse things would be a way so that our
interests are bound”).
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property and then ‘“release” Lewes Investment frole tAgreement
Specifically, Stout said the following:

There’s an issue here of what happens in our adnt@ad obviously
our letters speak for themselves of saying, “Geé¢his cannot be
resolved at some poifityou know,we got a title bust‘then we want
to have our money back.” At some point you havemake the
decision about where, you know, what you do, ancamirse, the
consequences of what you do make a big differenc@ur
consequences don’t look necessarily quite as dithey looked a few
months ago, and that'’s just, you know, part of whéings are. . . .

I’'m also saying the other alternative is if we hawedeal with
the market the way it exists at this moment, stgtire obvious, we're
in the business to make a dollar. If | have tselon it and we're to
attempt to do that at $13,000,000.00 in the shori-t think it's a
money losing proposition and the idea of pumpinditaghal dollars
into that and tying up our time and our capital'tisn that sense
terribly desirable.

One of the things | was going to say is you migant — and
we talked about this — if you were to, if you'vet@mmeone else out
there, if you think there’s more market than wenkhihere is, we're
not opposed to a notion where you can go out andhneet, and if
you can find a deal that you likeie’d probably be willing to let you
take that deal and release 118.

Stout renewed the suggestion that the Graves sehex purchaser later on in the
meeting'®® Stout’s reasons for suggesting these two cowkastion—either (1)
bringing the Graves in as a long-term partner ph&ing the Graves find another

purchaser—were that, in September 2006 “no one Ipyduuy a preliminary [site

114, at 31.

1921d. (emphasis added). This passage provides a goaupéxaf the contradictory tone of
Stout’s conversations with the Graves. Stout sedémnghreaten the Graves with Lewes
Investment’s attorney letters, while proposing ttat Graves “release” Lewes Investment at the
same timeld.

193 gee idat 34.
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plan]’ and, therefore, Lewes Investment needed nione!®* Based on the
record, sometime between the June and SeptembermieelLewes Investment
found out that its Toll Brothers deal—which contéated that Lewes Investment
would resell the Graves’ Property to Toll Brothdéos $30 million—had fallen
through'® Later in the September Meeting, Teague clariffeat the deal was not
worth $13 million to Lewes Investment anymate.

The parties discussed at length whether Lewesstmant would be willing
to pay the Graves monthly interest payments to kieeg\greement open for three
years. At any given point, payment amounts frons,@20 to $50,000 were
proposed?’ Neel Teague suggested that Lewes Investment wmyldhe Graves
$25,000 per month, starting from the date whentite issue was resolved®
Though no formal arrangement was agreed to at #peSiber Meeting, several

ideas had been proposed that would keep the partidsng together. Stout left

1941d. at 38 (“I need more time anyway. To get it through final | know | need at least 18

months; because of the uncertainties, I'd like d@ehup to the three years.”pee also idat 20
(“My preference would be to have you give us enotigie to try to get to that higher pricing,
which obviously in the end | assume is what you Mdike to have.”). Stout detailed Lewes
Investment’s many problems obtaining regulatoryrapals. E.g, id. at 25 (describing problems
with the “MPHU?” in obtaining preliminary site appral and a loan from Discover).

195 CompareJune Mtg. Tr. 32-34vith Sept. Mtg. Tr. 49.

196 Sept. Mtg. Tr. 51 (“I think the simple approactstjgets less money . . . . [W]e certainly
thought at one point there might be a way to makeoik for us at $13,000,000.00 without that,
but as we’ve learned more, we don’t think that aasart).

197E g, id. at 48-49.

1%8d. at 48.
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the meeting by expressing his hopes that they didida way forward that would
make both parties happy with what comes out ofige'*®

E. Lewes Investment's Development Efforts FollowimgAbgust Tatusko
Letter

After Tatusko sent the August letter, purportingg¢aminate the agreement,
Lewes Investment continued at some level to workwatd developing the
Property. For example, Lewes Investment’s engingeand design consultants
billed work towards the project in the amounts 4f9.5.00 for August 2006,
$309.95 for September 2006, $420.00 for Octobe6288d $627.50 for March,
2007M°  Additionally, Stout continued to meet with staifficials regarding
developing the Graves’ Property in September amdaps afterward

Those same figures show that the intensity of Lelmgsstment’s interest
waned after August 2006> A week after the September Meeting, on September
26, 2006, Smith sent Stout a memorandum outlingngns for a tolling agreement
extending closing for three yedrs. Under this proposal, Lewes Investment would
pay the Graves $25,000 per month, not appliedé@tirchase price, retroactive to

July 2006:* These payments would not begin until the Gralesred the titlé!”

%94, at 56.

10 joint Trial Exs. 25, 27.

111 Sept. Mtg. Tr. 17 (“We just met with the State,onk anxious still to keep things going.”).
112 5eeJoint Trial Exs. 25, 27.

113 J0int Trial Ex. 17.
114 Id

115 Id
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After 18 months, the monthly payments would inceets $40,000 per month, of
which $15,000 would be applied to the purchaseeptfc This was the last
communication between the parties until February20®7, when Smith informed
Lewes Investment that the title defect had beearet’

F. The Title Clearing

On February 12, 2007, Smith wrote to Lewes Investiagéawyer to inform
him that the title had been completely deeded ¢oGhaves siblings® The title,
while not expensive to clear, had been aggravdtngsmith due to one of the
heirs being subject to a guardiansHip.In attempting to explain his lack of effort
in July 2006 to attempt to clear the title, Smahtified as follows at trial:

Q. Let me ask you this. When you were approactkimg
problem in the summer of 2006, were you in an atl o
panic mode we have to get this done yesterday?

A. No. | was aggravated, but | wasn'’t in a panade

Q. Well, why not? Were you worried that settlemesats
coming up on July 26th?

There was no way that the buyers were goinget@ble
to make settlement in July of 2006 regardless @ th
issue. So, no, | was not in panicked.

Q. Not only was there no way they were not goingnttke
settlement, but they didn’t want settlement?

. Thatis correct.

Q. So you weren't drop everything, send staff atbto get

documents signed, that kind of thing?

116 Id

117 joint Trial. Ex. 22.
118 Id

119 Trial Tr. Vol. 11 30:15-19. The heir's interestd#o go through a court process before it could
be sold.d.
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A. No. | mean we worked on it very promptly, bt h was
not in panic modé*

The Graves finally cleared the titled by paying @apgpmately $80,000 to the
previously unknown heir€! It took William Graves about six weeks to track
down the heirs’ identities and locatiols.

G. The Graves Letter to Lewes Investment Demandingjrigjo
Lewes Investment was still paying the bills of @snsultants through the
spring of 2007, which suggests that they were wtiltking on the project at some

level 123

On April 2, 2007, more than six weeks after infargithe Plaintiff that all

titte defects had been cured, the Graves sent ter l&d Lewes Investment
demanding closing within thirty day&! Ten days later, the Plaintiff filed the
Complaint in this Court alleging breach of contract breach of the duty of good

faith and fair dealing®> William Graves did not realize that Lewes Investinhad

“changed their minds” until the company filed sagfainst the Grave$®

291d. at 30:20-31:15.

211d. at 137:21.

122|d. at 138:13-20. | note that the Graves have a pgmu@practice suit against Smith, arising
out of his failure to clear the title defect byy@D06.1d. at 7:10-15.

23 Trial Tr. Vol. | 193-94.

124 etter from Craig A. Karsnitz to Richard D. Stdu2, April 2, 2007.

125 Compl. 1 41-53. The Plaintiff failed to briefelch of the covenant of good faith and fair
dealing, and | consider that issue waiveége Emerald P’rs v. Berlin26 A.2d 1215, 1224
(Del.1999)(“Issues not briefed are deemed waived.”)

26 Trial Tr. Vol. I1 139:19-21.
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V. ANALYSIS

This Court reviews the legal and factual findingsaoMaster’'s reporte

nova*?’

Because | find—and the parties concur—that dateis not required,

what follows is my post-trial opinion relying onethrecord developed at trial on
August 22, 2011. The questions presented in tligemare the following. First,

was the title defect, which was subsequently curedterial to the land sale
Agreement? If so, did the Graves’ failure to hakear title in hand as of the
summer of 2006 breach the Agreement? FinallyLeéigdes Investment breach the
Agreement after the Graves obtained clear title demdanded performance in the

spring of 2007? These issues will be discussédrinbelow™*®

A. Lewes Investment’s Breach of Contract Claim

The burden is on the Plaintiff to demonstrate that Graves committed a

material breach of the Agreement.

1. Materiality

The Graves argue that a lack of a 1/8 interest imheee-Acre Parcel
representing a portion of the 88 acres under thedgent is a de minims defect
that is not material. | disagree. A title defdtat renders the seller unable to

transfer the entire fee interest is a material ¢dhreaf a contract—as here—

127 DiGiaccobbe v. Sestak43 A.2d 180, 183 (Del. 1999).

128 The Plaintiffs also argue, in the alternative,tttree doctrine of substantial performance is
applicable to this case. | decline to reach thsue, based on my findings on the first two
guestions presented.
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promising unencumbered, good and marketable'titieNothing is more material
to the purchase of real property than the sellgtls. If a third party owns an
undivided, 1/8 interest in real property, then plaecelas a wholdas encumbered.

2. Breach as of the Contract Closing Date

The question, therefore, is whether a breach ofolblegation to provide
clear title occurred on the date provided by Agreenior closing, July 25, 2006.
Here, under the Agreement, the seller did not hameobligation to deliver
marketable title until closing or settleméfit. In a contract where both parties are
bound to render performance at the same time, pady’s performance is a

“concurrent condition” to the other party’s perfance’

Therefore each party’s
duty to perform is conditioned on the other partg&rformance, or manifested,
present ability to perform, under the contrdétctual tender of performance may
be excused in the case where an obligee has miawifes the obligor that any

tender made would not be accept®d.Instead, to demonstrate a breach “what is

129 Child Found. v. Cmty. Hous., Ind977 WL 5181, at *2 (Del. Ch. Dec. 1, 1977).

130 Compl. Ex. A, Ag. § 9(a)(i).

131 Restatement of Contracts § 255ee also Foster v. Nat'| Bank13 A. 908, 911 (Del.
1921)(“If payment and giving of the deed are conent;, as they are in this case, for the words
‘balance of seven hundred dollars to be paid upgivety of the deed,” mean, at least, this, the
seller cannot rescind for nonpayment of the pureha®ney, unless he tenders a deed in
accordance with the provisions of the contract, @emiands performance of the purchaser.”).

132 Restatement (Second) of Contracts § 238e also Brasby v. Morri@007 WL 949485, at *4
(Del. Super. Mar. 29, 2007) (“Delaware law firmlypgports the principle that ‘a party [to a
contract] is excused from performance . . . ifakiger party is in material breach’ of his
contractual obligations.”)(quotingioLife Solutions, Inc. v. Endocare, In838 A.2d 268, 278

(Del. Ch. 2003)).

13328 Williston on Contracts § 72:47; 15 Williston Gontracts § 47:5.
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essential is that it shall appear to the court stmall have been made clear to the
other party to the contract that the agreed uparhamge would be carried out
immediately if the other party perform§* Such a showing requires the plaintiff
to demonstrate that it was able to perform underctntract

If actual tender has been waived by contract, caréypmust still make an
offer to perform in order to trigger the other patduty™*® “Until a party has at
least made such an offer . . . the other partyneeuno duty to perform, and if both
parties fail to make such an offer, neither parf@iure is a breach'®’ For an
offer to perform to be effective, it “must be acqmanied with manifested present
ability to make it good, but the offeror need notgp far as actually to hold out

that which he is to deliver®

13415 Williston on Contracts § 47:5.

135 |d

136 SeeRestatement (Second) of Contracts § 238 (“Whereraflart of the performances to be
exchanged under an exchange of promises are dudtam®ously, it is a condition of each
party’s duties to render such performance thatother party either render or, with manifested
present ability to do so, offer performance of st of the simultaneous exchange.Tihough
the parties did not discuss this issue in the imggfan offer for performance is not the same as a
formal tender. SeeRestatement (Second) of Contracts § 238 cmt. Qi Tequirement of this
Section is less exacting than that of tender Any conduct, including tender, that goes beyond
an offer of performance will, of course, also dgtihe requirement.”). Therefore, though the
parties here waived formal tender—i.e., Lewes Itmest's bringing a letter of credit to the
place of closing on July 26, 2006—Lewes Investnveas still required to make a credible offer
of performance.

137 Restatement (Second) of Contracts § 238 cmt. a.

138 Restatement (Second) of Contracts § 238 cmt. b.
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Here, the parties waived actual tender of perfoean the Agreement?
However, the Agreement required the Graves to eelimarketable title at
closing™®® Likewise, Lewes Investment was obligated to dglthe purchase price
at closing:** Each party’s performance was both conditionedrmha condition to
the other party’s performané&. Under this scenario, in order to trigger the
Graves’ duty to perform at closing, Lewes Investtmanst have made an “offer to
perform,” accompanied by a manifested, presentitadib perform under the
Agreement®®

There was no closing in this cd8&.When asked if the parties went to
closing at trial, Stout responded that they did betause the Defendants did not
have good and marketable title. Yet the Defendaats no obligation to have
good and marketable title, because Lewes Investhahhot made it manifest that
it would, or even could, tender the remainder & fhurchase pricé®> Stout
testified that he had received an oral commitmssrhfDiscover for an $8 million

loan. No commitment letter was obtained, howevilior did Stout and Teague

139 Compl. Ex. A, Ag. § 9(a)(i)id. at § 4(a).

101d. at 9(a)(i).

1411d. at § 2(b).

142 SeeRestatement (Second) of Contracts § 238.

143 See id(“[l]t is a condition of each party’s duties to der such performance that the other
party either render or, with manifested presenlitglio do so, offer performance of his part of
the simultaneous exchange.”).

1“4 SeeTrial Tr. Vol. 11 20:16-17;id. at 28:7-12.

145 Seel15 Williston on Contracts § 47:5 (“[W]hat is essahts that it shall appear to the court
and shall have been made clear to the other pauttyet contract that the agreed upon exchange
would be carried out immediately if the other parégyforms.”).
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obtain the necessary personal guarantees to abtaan, or act otherwise (i.e., sell
other real estate as proposed in the June Medbnigg¢ able to close on July 26,
2006. Importantly, Stout’'s statements at the Jueeting indicated to the Graves
that Lewes Investment likely had neither ability mdent to close in July.

In order for there to have been a breach, Lewessknvent would have had
to manifest an intent and ability to go to the tomafor closing, at the agreed upon
time, and make payment to the sellers, who weresthahess unable to provide
good title!*® The evidence suggests the contrary. This deairsml years. The
time for closing was two years after the Agreensijning'*’ One month before
closing was supposed to take place, Lewes Investrapaatedly asked the Graves
for an additional two years’ time to perfofffi. Stout told the Graves that he had
no formal financing in place for the project, andoerform, he would have had to
sell several properti€d? Likewise, at the September Meeting, Stout told th
Graves that Lewes Investment’s lender was no lomghing to do the deal in
Septembet®® Thus, Lewes Investment would have me believe thawas
unwilling to perform in June and unable to perfamBeptember, but somehow it

was willing and able to perform in July. That chaerization strains credulity. |If

146 See idt. 28 Williston on Contracts § 72:47.
147 Compl. Ex. A, Ag. § 3(a).

148 See generallyune Mtg. Tr.

191d. at 75-76.

150 gept. Mtg. Tr. 19.
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anything, the market was deteriorating from Junelity 2006™>' The Toll
Brothers deal, worth $30 million to Lewes Investiném develop the Graves’
Property, was in jeopardy in June 2006 By September, that deal was no longer
available®™® Likewise, although (according to Stout) Discolad orally agreed to
lend $8 million to Lewes Investment, Lewes Invesitiseprincipals would have
had to raise an additional $4.5 million person#dlyclose the deal. This financing
problem leads me to conclude that Lewes Investwast not able to perform on
July 26, 2006. That conclusion, | find, was mastif® the Graves in July 2006 as
well.

Furthermore, even if Lewes Investment had been tabperform, | am not
convinced that it was willing to perform on July, Z2006. The regulatory hurdles,
while not a condition precedent to Lewes Investrisemerformance, were
progressing at a rate that Stout suggested madextr@mely uncomfortable with
proceeding. Stout repeatedly told the GraveshatJune Meeting, that moving
forward on the original timetable would be diffitull not impossible for him to
accomplish. At trial, Lewes Investment’'s enginegrexpert testified, on cross-

examination, that the project would have needetbadt a year-and-a-half and

151 See id.at 23-24 (discussing the market changes that Lemesstment was dealing with
during the relevant time period).

152 June Mtg Tr. 32-34.

153 Sept. Mtg. Tr. 49 (“Nothing would’'ve made me hagpihan if we’'d been able to sell it to
Toll Brothers for that contract amount, and beliewe, if we could have we would [have].”).
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likely longer, until it was ready for constructidm begin™* In fact, at the
September Meeting, Stout asked the Graves for afiti@uhl three years’
extension before closing. Even though self-intenegited Stout to assert that
Lewes Investment was prepared to consummate on2éu12006, he conceded to
the Graves that Lewes Investment may have beenlingitb close at that tim&?
These facts lead me to conclude that Lewes Invedtwweuld not have been
willing to close on schedule. Thus, judging by thadence, | find that Lewes
Investment was not in a position to close on tlesiog date. Likewise, having
failed to clear title, the Graves were unable tselat that time as well.

3. Time was not of the Essence, and the Graves weliie boeach as
of Auqust 28, 2006.

a. The Contractual Language

The Agreement did not specify that the date ofintpsvas of the essence.
Time is generally not of the essence in contraststtie sale of lantf® If the
contract does not expressly say time is of the nesse“settlement dates in
contracts without this language [are], at best,dg@mth estimates of when the

transaction will be consummatet?” To determine if time is of the essence, the

14 Trial Tr. Vol. | 190-91.

155 gept. Mtg. Tr. at 23.

156 Bryan v. Moore 863 A.2d 258, 261 (Del. Ch. 20048ilver Props. LLC v. Mege€000 WL
567870, at *2 (Del. Ch. Apr. 27, 2000).

157 Silver Props. 2000 WL 567870, at *2.
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Court may look to the course of dealing betweerptimties™® If time is not of the
essence, it can be made to be so “by a performantender of performance by
one party and a demand of the other, or by a derbgradparty not in default who
is ready to perform™ This rule applies to contracts for the sale ofl rea
property’® The notice binds not only the party receiving timgice, but also the
party sending the notice: “the party serving itstperform within the time stated
or thereafter be unable to require counter perfaced® Thus, once again, a
plaintiff's demonstration of breach is conditioned its ability to perform within
the stated time period.

Here, the Agreement specified that time was ofabgence with respect to
the $25,000 per month extension payméfftShe Agreement was otherwise silent
about time being of the essence. This suggestditha was not of the essence
with respect to closing, but that the Graves waidage compensated for delaying

the deal longer than 18 months.

158 Id

159 15 Williston on Contracts 46:1&ee also Coyle v. Kiersi89 A. 598, 600 (Del. Ch. 1913)
(“If time is not originally made by the partiestbie essence of the contract, yet it may become so
by notice, if the other party is afterwards gudfyimproper delays in completing the purchase.”).
16015 williston on Contracts 46:16.

161 |d

182 Compl. Ex. A, Ag. § 3(a).
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b. Lewes Investment Did Not Make Time of the Essencid
Demand.

Even though time was not of the essence under greetnent, it may have
been made of the essence “by a performance orrtehgerformance by one party
and a demand of the other, or by a demand by & pattin default who is ready to

perform.*®

Lewes Investment attempted to make time of theerese by
providing the Graves with 30 days to produce {itfe.Here, Lewes Investment did
not perform or tender performance; it argues irbtdet it made time of the
essence under the second scenario: a “demand laytya ot in default who is
ready to perform®®® Tatusko’s July 2006 letter made a demand thaGiaves
clear title within thirty days. This notice bind®t only the party receiving the
notice (the Graves), but also the party sendingniitice (Lewes Investment)®

Lewes Investment must have offered performancehiwithe time stated,” 30

days'® Otherwise, Lewes Investment will be “unable tauiee counter

163 15 williston on Contracts 46:16.
184 | ewes Investment’s position here that it made tohéhe essence is somewhat contradicted
by Tatusko’s July letter purporting to make timelod essence. In that letter, Tatusko explicitly
stated that time was not of the essence. Joint Exal3, at 2. Stout contradicted that position
at trial, but the parties’ course of dealing—Steutpeated request for more time—makes clear
E(gsme that time was not of the essence in this.case

Id.
186 5ee15 Williston on Contracts 46:16
167 See id.
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performance® As described above, the record fails to demotestizat Lewes
Investment was willing or able to close in AuguG0a.

After the 30-day period had passed, Tatusko wtSmith on August 28,
2006 and purported to terminate the agreement. thae is no evidence that
Lewes Investment tendered payment, or was willimg) @ble to make payment, on
August 25, 2006, or ever. Lewes Investment’s letie not set a time and location
for closing to occur, nor did it represent that thuger was in fact willing and able
to close. Furthermore, the August Tatusko letiémot say “The Graves are now
in breach, and Lewes Investment wants its monek.badnstead, it said that
Lewes Investment wanted to work out a mutually egbée extension to closing.
Additionally, there is no evidence that Lewes Irii@ent’s regulatory or financial
situation had changed between June and August 200&erefore, | find that
Lewes Investment was not ready, willing, and ablelése on August 26, 2006.

Instead, it seems clear to me that Lewes Investmastusing the Graves’
failure to cure title as a bargaining chip to biself more time: time to gain
regulatory approvals, time to gain additional fioizug for the deal, time to find a
new downstream buyer for their subdivision, and gimmportantly in hindsight)

time to see if the real estate market would rebound

168 5ee id.
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Here are the facts as | find them. In June 20@yds Investment was
considering walking away from the dealtife Gravesforced it to close in July
2006. The only question to be ironed out at the @& the June Meeting was how
much Lewes Investment would pay the Graves, on atlmhobasis, to keep the
Agreement open. Then, sometime between June 2% aAd July 20, 2006,
Lewes Investment decided to use the Graves’ 8ae to attempt to protect its $1
million investment in the deal. Lewes Investmead ltaken a substantial risk in
signing the Agreement with the Graves. Lewes dtwent had to navigate
several possible pitfalls that could cause the whd#al to become unprofitable:
the market could continue to decline, the reguwatpprovals could prove not
obtainable, the sewer system deal might not belatepfor nine years, the
Department of Transportation might not sign off tbe designs, etc. Under the
terms of the Agreement, if Lewes Investment wal&eay from the deal, it would
be out its out-of-pocket development costs in aoiditto the non-refundable
$650,000 down payment it had made to the Gravést cbuld create a record
indicating that theGraveswere in breach, if any of Lewes Investment's po&tnt
nightmares came to be, Lewes Investment would haveut” on the Agreement
at zero cost to it. The Graves would have to rdpayes Investment, not only for
the down payment, but also for the costs expendeateueloping the property. On

the other hand, if the market rebounded and Lewesstment was able to sell the
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property to a major developer, the Lewes Investmaniners stood to make over a
100% return on their investment of $13 milliSA. Thus, by putting the Graves'’
title defect in writing, Lewes Investment was atptimg to take a contract for the
sale of land, which was effectively an option torghase in exchange for
$650,000, and turn it into a cost-free option cactir under which, depending on
the market, it could either make a substantial ipr@f walk away completely
unscathed’®

The evidence for this viewpoint is supported thioug the record, but
particularly in the transcript of the September krege At that point, Lewes
Investment wanted to continue towards developirey Gnaves property. Lewes
Investment continued to pay invoices for its engrmg consultants working on
the Property and also continued to meet with sbéfieials. These actions are

inconsistent with any arguments that time was ef éssence or that the Graves

189 | ewes Investment’s original Toll Brothers deald®velop the Graves’ Property, which had
fallen through by September 2006, was for $30 anillidune Mtg. Tr. 32-34; Sept. Mtg. Tr. 49.
170 This conclusion is supported by the record. i twhen Stout was asked whether he would
have said that the contract existed after Clodihg ireceived a high offer for the property, Stout
forthrightly replied that he would have argued ttte¢ contract was valid, despite the Tatusko
letters purporting to terminate the agreement.utSatso told the Graves that Lewes Investment
was “in the option business,” and that it was pigyon “opposite sides of the same bet” as the
Graves. June Mtg. Tr. 41 (“[E]ssentially, we're sammat in the option business. In other words,
we hope to put in a million dollars and make 1dAve — every so often, they fall out.”). Stout
testified at trial that he wasot looking to get his money back in September, dfterpurported
Closing date had passed. Trial Tr. Vol. | 156. tRermore, Lewes Investment was interested in
continuing its relationship with the Graves, agv&lenced by its meetings with the Graves and
state officials in September 2006 and its contineegdineering and development work through
the spring of 2006.
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breached the Agreement by failing to have gooe il hand as of August 28,
2006:"

Williston has described a situation similar to whappened in this case: if
the plaintiff cannot show an ability to performsiéuation may arise where no right
of action ever arises against either pafty.

Since a conditional tender is necessary to pueeparty in default,

so long as both parties remain inactive, neithdralsle and neither

has acquired a right of action. . . . Plaintiffsll@concurrent duty to

perform; they did not perform. Their failure torfsem was not

excused. They have no right to bring an actionctortract damages.

The same law that applies to plaintiffs appliesdefendants. |If

defendants have not performed, they cannot bringciion for the

liquidated damages available from breach of theement. . *”3
In September 2006, this is the situation that theev€s and Lewes Investment were
faced with. Neither party had the right to bringaase of action against the other,
because neither party was willing and able to perfo However, in February
2007, the parties’ situation changed. The Graveared the title and informed
Lewes Investment that it had done so.

The possibility of either party putting the other default will also

cease if the delay is too long. It may be suppdtisat] by the terms of

the contract, the concurrent performances wereetoebdered on a

fixed day, or it may be supposed that no time wased for the
performance. Under the first supposition, if timas of the essence,

171 See Goldstein v. Buiand962 WL 69603, at *1 (Del. Ch. Oct. 31, 1962)(ifiie as of the
essence may be waived by inconsistent conduct gubseto the time fixed for performance.”).
Moreover, even had | found that the Graves werer@ach as of the summer of 2006, | would
find that they cured within a reasonable time,tf@ reasons below.

1725615 Williston on Contracts § 47:2.

1731d. (internal quotation marks omitted).
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both parties will be discharged unless one or ttleerotakes the
initiative and makes a conditional tender at orwalibe time stated in
the contract. Even though time is not of the essear if no time is
mentioned in the contract for its performance, thpse of an
unreasonable time must necessarily deprive theiepamdf the
possibility of thereafter making an effective tent/é
Time was not of the essence, here, and the Grawed the title defect within six
or seven months. A few weeks later, the Gravesadeled performance from
Lewes Investment after receiving some sign thatdsimvestment would not go
through with the Agreement. | discuss below whethe Graves perfection of
title and demand to close were within a reasontie.

B. The Graves’ Counterclaim for Breach of Contract

The burden is on the Graves to demonstrate thaesénvestment breached
the Agreement, and damages.

The Graves put Lewes investment on notice thay teed clear title on
February 12, 2007—more than six months after tbsing date called for in the
Agreement. Lewes Investment refused to go to mipaiter this time, and after a
formal demand that Lewes Investment close was rbgdine Graves six weeks
later, filed this action. Was this lapse of tine leng as to preclude effective

tender, so as to relieve Lewes Investment’s dutgexdorm? What constitutes a

174 Id
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“reasonable time” is a question of fact, dependantthe circumstances of the
case.”

The parties continued to communicate with eachro#émel work towards
closing after the July 2006 closing date. For eXantbe parties met in September
to discuss their relationship and the status ofAbeeement. The Graves were
working to clear the title defetf® Likewise, Lewes Investment was also still
working towards developing the property: its adwse@ontinued to bill work
towards the project through April 2007, and Staurittiued to meet with state and
local government officials to discuss the projétt.As a result, although Lewes
Investment attempted to fix August 25, 2006 asréne time for performance, the
parties proceeded toward performance under theehggat after that date.

In determining whether the Graves cured their braaca reasonable time,
the relevant time elapsed is not, as Lewes Invedtmenceded at argument, the
thirty-day period demanded by Tatusko. Ratherustietermine whether, based
on the circumstances here, the Graves’ six-monidlyde clearing the title defect

was reasonablg®

175 Bryan 863 A.2d at 261 (“The court will consider thectimstances of the transaction when
determining if the extension of time is reasondhlé€oyle 89 A. at 601.

176 See generall\Bept Mtg. Tr. 1-17 (describing the origins of titeetdefect and the steps the
Graves were taking to cure the defect).

71d. at 25.

178 See Brashy2007 WL 949485, at *3 (“The reasonable time forfpenance is given
‘regardless of whether the contract designateseifspdate on which such performance is to be
tendered.”(quotingNovozymes v. Codexis, In2Q05 WL 1278355, at *3 (Del. Ch. May 26,
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Here, | have relied on the parties’ course of aegin determining (1) that
30 days is not the outer limit to a reasonable fionehe Graves performance, and
(2) that seven months, under the circumstances easonable. As | have noted
before, this deal spanned several years, and gmikehtially have taken several
more before coming to fruition. The written Agresmhcalled for closing to occur
18 months after the Agreement’s signing. Lewesestment exercised a Six-
month extension. At the end of that six-month esten, the Graves wanted the
Agreement to close as soon as possible. Had Lénvestment been ready to
perform, the Graves would have gladly doné’SaHowever, that was not the case.
Lewes Investment indicated repeatedly to the Grévassit would not be ready to
close on July 26 and wanted more time to closeddésd. As of June 29, 2006,
based on the requests made by Stout, the Gravesleaking at a closing date in,
perhaps, July 2008 for an Agreement they signellilp 2004. Two years passed
from the time Fuqua raised the title defect withitBnn August 2004 until the

defect was again mentioned to Smith in June 2@M&ing the June 2006 Meeting,

2005))). See also Kittinger v. Rossmalil2 A. 388, 390 (Del. Ch. 192{)if the delay arises
from a defect in his title, which the vendor fiyadures, or from a difficulty in making the title
good, such as the vendee has a right to demandand time is not an essential element of the
contract . . . then the delay thus occasionedh@idpse of time while the vendor is engaged in
making his title good, will not prevent him from taming a decree of specific performance
against the purchaser. . . . But a court of equitlynot extend this favor to a vendor who has
not done all that was in his power to make out@dgttle within a reasonable time . . . .”) (citing
Pomeroy on Spec. Perf. § 421).

179 The evidence at trial indicated that, at any gipeint, the Graves could have provided clear
title within a month of tendered performance by kesvinvestment. Trial Tr., Vol. Il at 84-90.
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Stout’'s remarks about the title defect were uncore® He acknowledged that
the defect would have to be cured, but he did eetrsto be in any huri°
Therefore, even after receiving the letters fromvée Investment’'s counsel, the
Graves (and Smith) were confident that they didhaate to act on the title defect
with expedition. This confidence appeared to Istified in September 2008"
since Lewes Investment then asked the Graves ty débsing for three years.
Furthermore, Stout has been candid in saying tlsapiteference, at all relevant
times, was for closing to be postponed to the talay possible. Finally, Lewes
Investment's letters purporting to terminate therégment also asked for an
extension on closing. These factors, taken irr thefirety, tell me that it did not
matter to Stout and Teague when the title defe® @leared as long as it was
cleared before Lewes Investment was ready to clostentially several years in
the future.

Under these circumstances, it seems that, inragrseven a static—market,
the Graves could have cleared the title as lat@0&8, and Lewes Investment
would have been happy with that. Judging by theigs course of conduct, 30

days cannot be considered the outer bounds of whegasonable under these

180 recognize that Lewes Investment's representativere in a delicate situation in attempting
to negotiate with the Graves after sending the Esdgrmination letters. Stout and Teague may
have said things during the June and Septemberifgsethat they regret, in an effort to buy
some good will from the Graves in the negotiatingcpss. Nonetheless, those statements were
made, and they provide me with ample evidenceltbaies Investment did not consider the title
defect a serious obstacle to closing in June, August, or September of 2006.

181 Demonstrating that justification is no validatiofwisdom.
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circumstances. Rather, because Stout asked the<sfar a two-year extension
on closing in June, it was reasonable for the Gzdweclear the title by February
2007, six months after Lewes Investment’s Augufi&26losing date. In other

contexts, such a delay may be far too long to besidered “reasonable.” But
here, where Lewes Investment repeatedly asked itiree& for years’ more time, |

find that six or even eight months—the date thev€saclosing demand issued—is
reasonable under the circumstances.

Smith contacted Fuqua in February 2007 to inform that the Graves had
cleared the title defect. Stout responded by kerapparently alleging that there
was no longer an Agreeméefif. The Graves responded to this email by letter,
demanding settlement within thirty dayjs. At that point, the parties’ positions had
reversed, and Lewes Investment was entitled tasoreble time to perform under
the Agreement before any breach was found. Insteagles Investment elected to
file suit in this Court. Lewes Investment is irebch. As | have described above,
the Agreement limits the Graves’ remedy to retentibthe down payment&! As
a result, | find that the Graves are entitled ttairethe $650,000 that Lewes

Investment paid as down payment for the property.

122 Seel etter from Craig A. Karsnitz to Richard D. StoytApril 2, 2007,
Id.

184SeeCompl. Ex. A, Ag. § 13.
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V. CONCLUSION

Lewes Investment cannot recover from the Gravebreach of contract,
since neither party was ready, willing and ablp@dorm on the date set for
closing. In the alternative, | have found that @raves cured any breach within a
reasonable time. The Graves cured the title dé&feEebruary 2007 and
attempted to set a date for closing in April 20@.that point, Lewes Investment
was entitled to a reasonable time to close. Idsteawes Investment brought this
action, and is in breach. The Graves are entiledtain the down payment as
liquidated damages under the Agreement. The Grattesney should submit an

appropriate order reflecting my decision in thisnogn.
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