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STEELE, Chief Justice:



In this appeal, we consider whether a Superior Cpuge’s decision to
admit a blood analysis report without the testirgeraist’'s testimony violated
Defendant—Appellant's Sixth Amendment confrontatisights.  Here, the
testifying laboratory manager who ultimately ceetf the report testified before
the jury, but the manager neither observed noopaed the test. We hold that the
absent analyst’'s testimonial representations wdmiteed for their truth on an
iIssue central to the case, which violated the Dddatis right to confront the
witnesses against him. Accordingly, we must rexers

l. FACTUAL AND PROCEDURAL HISTORY

A. Facts

On January 8, 2011, Delaware State Police Trooperd_Diana pulled over
Defendant—Appellant Larry Martin for speeding andagc driving. After
administering field sobriety tests, Diana took Mattack to the troop in order to
collect a blood sample. The State sent the blaatpte to the toxicology lab at the
Office of the Chief Medical Examiner (OCME) for d@rtesting.

Heather Wert, an OCME chemist, analyzed Martintsodl sample, but did
not testify at Martin’s jury trial. Instead, JessiSmith, OCME’s Chief Forensic
Toxicologist and toxicology laboratory’s managestified. Smith explained that
the laboratory conducted an initial and confirmatscreening on Martin’s blood

sample. Wert performed both of those tests; atiainieviewer reviewed the
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results of both tests, and then Smith receivedbiteh packets including the
results from both tests for final certification areliew. Smith testified that she
did not observe Wert perform the analysis, buteiadtcustomarily relied on Wert
to follow the standard operating procedure Smitlvetbgps and approves as
laboratory manager. Smith detailed how Wert wolldve performed a
confirmatory screening via gas chromatograph massteometry. Smith, after
reviewing the results in the batch packet, prepareditten report certifying that
Martin’s blood tested positive for phencyclidineC®). The State entered Smith’s
certified report into evidence through her livetitesny.

B. Procedural History

A grand jury indicted Martin on February 14, 20Ikharging him (in
pertinent part) with Driving a Vehicle While Undéhne Influence or with a
Prohibited Drug Content. On December 8, 2011, iManmiovedin limine to
exclude the State’s proffered forensic reporth@dbsence of the testimony of the

analyst who performed the tests. The trial judgeied the motion in a December

! According to Smith, if Wert properly follows thestablished protocol, she first notes the
samples that are flagged in the laboratory’'s smfeeet for confirmatory testing for
phencyclidine (PCP). Wert then generates a chiagustody worksheet, retrieves the batch of
samples, performs the extractions, places the firmducts into the machine, allows the machine
to run, and processes the data. Finally, Wertgoat the data for all of the samples into a batch
report.



20, 2011 letter opinioh. A two-day jury trial began on January 12, 20Ir#],eon
January 13, 2012, the jury found Martin guilty dincaunts.
[I.  STANDARD OF REVIEW

We reviewde novo whether the trial judge’s decision to deny theiorin
limine violated Martin’s right to confrontation under tBe&xth Amendment of the
United States Constitution and Article |, Sectioof The Delaware Constitutioh.

[11. ANALYSIS

The Sixth Amendment to the United States Consbitutwhich applies to
the states through the Fourteenth Amendri@rpvides that “[ijn all criminal
prosecutions, the accused shall enjoy the right to. be confronted with the
witnesses against him.” In Crawford v. Washington, the U.S. Supreme Court
held that the Confrontation Clause applies to veises who bear testimony against

the accusell. Thus, testimonial statements against a deferatrentinadmissible

2 Jatev. Martin, 2011 WL 7062499 (Del. Super. Dec. 20, 2011).

% Hall v. State, 788 A.2d 118, 123 (Del. 2001) (citiMjarren v. Sate, 774 A.2d 246, 251 (Del.
2001)). Martin does not argue that the Delawarastitution affords greater protection than the
Sixth Amendment to the U.S. Constitution. Therefowe limit our analysis to the U.S.
Constitution. See Safford v. Sate, — A.3d —, —, 2012 WL 6031276, at *5 (Del. Dec.2012)
(citations omitted).

* Melendez-Diaz v. Massachusetts, 557 U.S. 305, 309 (2009) (citirRpinter v. Texas, 380 U.S.
400, 403 (1965)).

5 U.S. Const. amend. VI.

® Crawford v. Washington, 541 U.S. 36, 51 (2004) (citation omitted).
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unless the witness appears at trial or, if the @ggnis unavailable, the defendant
had a prior opportunity for cross-examinatidn.”

We recognize that substantial uncertainty existsutlwhether a particular
statement is “testimonial” or otherwise trigger® t@onfrontation Clause. In
Crawford, the U.S. Supreme Court identified the basic aorstaf “testimonial”
statements:

Various formulations of this core class of “testmal”
statements exist: “ex parte in-court testimony & functional
equivalent—that is, material such as affidavits, stodial
examinations, prior testimony that the defendarg waable to cross-
examine, or similar pretrial statements that decls would
reasonably expect to be used prosecutorially,” ré&udicial
statements . . . contained in formalized testimomiaterials, such as
affidavits, depositions, prior testimony, or corsiess,” [and]
“statements that were made under circumstanceshwineild lead an
objective witness reasonably to believe that tlaestent would be
available for use at a later tridl.”

The U.S. Supreme Court again addressed the meafitigstimonial” in
Melendez-Diaz v. Massachusetts.” In Melendez-Diaz, the prosecution introduced
notarized “certificates of analysis” describing thesults of forensic testing

performed by Massachusetts State Laboratory Ihstitnalysts’ Because the fact

" Melendez-Diaz, 557 U.S. at 309 (citinGrawford, 541 U.S. at 54).
8 Crawford, 541 U.S. at 51-52 (citations omitted).
557 U.S. 305 (2009).

1014, at 308-09.



at issue was whether the substance that the defepdasessed was cocaine, and
the certificates stated that the substance waacincbcaine, the Court held that the
certificates were “functionally identical to livei-court testimony, doing ‘precisely
what a witness does on direct examinatidh. The Court held that the “affidavits
were testimonial statements, and the analysts twetreesses’ for the purposes of
the Sixth Amendment*

The U.S. Supreme Court returned to the subjedtefonfrontation Clause
once again irBullcoming v. New Mexico.*® In Bullcoming, the police arrested the
defendant on charges of driving while intoxicatéd. In order to prove
Bullcoming’s blood alcohol concentration at trishe prosecution submitted a
forensic laboratory report certifying Bullcoming¥ood alcohol concentration as a
business recortf. Instead of calling the analyst who signed théifoeation, who
was on unpaid leave for undisclosed reasons, theepution “called another
analyst who was familiar with the laboratory’s tegtprocedures, but had neither

participated in nor observed the test on Bullcorsinglood sample® The

11d. at 310-11 (quotin@avis v. Washington, 547 U.S. 813, 830 (2006) (emphasis omitted)).
21d. at 311.

13 Bullcoming v. New Mexico, 131 S. Ct. 2705 (2011).

41d. at 2709.

°1d. at 2712.

181d. at 2700.



testifying analyst and the certifying analyst batlorked for the New Mexico
Department of Health’s Scientific Laboratory Didgi'’ The U.S. Supreme Court
held that the testifying analyst Bullcoming provided “surrogate testimony” and
the accused had the right to confront the analyst made the certificatiolf. The
Court held that “the formalities attending the ‘oepof blood alcohol analysis’
[were] more than adequate to qualify [the testimgtying analyst’'s] assertions as
testimonial.™®

As part of its analysis iBullcoming, the U.S. Supreme Court noted that the
operation of a gas chromatograph machine requspscialized knowledge and
training” and that human error can occur at sevehts during the testing
process? Furthermore, the testifying analyst “could noheey what the [testing—
certifying analyst] knew or observed about the ¢évdms certification concerned,
I.e., the particular test and testing process he emegloyNor could such surrogate
testimony expose any lapses or lies on the certf@nalyst’'s part® The U.S.

Supreme Court noted that the testing—certifyinglyatia “testimony under oath

would have enabled Bullcoming’s counsel to raisdofdge a jury questions

71d. at 2710, 2712.
81d. at 2710.
9d. at 2717.
21d. at 2711.

L1d. at 2715 (footnote omitted).



concerning [the analyst’s] proficiency, the caretbek in performing his work,
and his veracity®

Justice Sotomayor, while joiningullcoming’'s majority opinion, wrote
separately for two reasons: (1) to emphasize that @ewed the report as
testimonial because its primary purpose was evi@sntand (2) “to emphasize the
limited reach of the Court’s opiniod” Justice Sotomayor, in her concurrence,
carefully distinguished at least two factual ciratamces not present in
Bullcoming. First, she noted that “this is not a case inchtihe person testifying
IS a supervisor, reviewer, or someone else witheasqmal, albeit limited,
connection to the scientific test at issG&.She further clarified that “[i]t would be
a different case if, for example, a supervisor whserved an analyst conducting a
test testified about the results or a report alsaah results,” but that she “need not
address what degree of involvement is sufficientalbse here [the testifying
analyst] had no involvement whatsoever in the @hvest and report™

Second, she noted thatillcoming “is not a case in which an expert witness

was asked for his independent opinion about unuigylyestimonial reports that

*21d. at 2715 n.7.
231d. at 2719 (Sotomayor, J., concurring).
*1d. at 2722.

25 1d. (emphasis added).



were not themselves admitted into eviderfeShe further clarified that the Court
“would face a different question if asked to deteenthe constitutionality of
allowing an expert witness to discuss others’ mestial statements if the
testimonial statements were not themselves admatteziidence®

The U.S. Supreme Court attempted to further illlatenthe contours of the
Confrontation Clause iMlliams v. lllinois, where the defendant was charged
with, among other things, aggravated criminal sexassaulf® During the
defendant’s bench trial, the prosecution calle@ehexperts to testify about two
DNA profile reports, one produced by the State, and produced by an outside
laboratory, Cellmark® Cellmark produced a DNA profile from the conteotshe
victim’s rape kit*® The State produced a DNA profile from the deferigablood
sample collected during an unrelated August 200@s&" While two state
forensic scientists testified about the state poliab tests, no one from the

Cellmark lab testified® The third expert testified that, based on hengarison

26 1d.

T1d.

2 \Williams v. lllinois, 132 S. Ct. 2221, 2229 (2012) (plurality opinion).
21d. at 2227, 2229.

%1d. at 2227, 2229-30.

311d. at 2227, 2229.

321d. at 2227.



of the state DNA profile and the Cellmark DNA ptefithe defendant could not be
excluded as a match, and she also testified tootlls of the Cellmark DNA

profile appearing in the general populatidn.“The Cellmark report itself was
neither admitted into evidence nor shown to thefifader,” the testifying expert

neither quoted nor read from the report, and sHendt identify the report as the
source of any of her opinioris.

The precise holding ofMlliams is less than clear (and not only to ¥s).
Justice Alito, joined by Chief Justice Roberts ahtices Kennedy and Breyer
(the plurality), held that two independent basgspsuted their conclusion that the
defendant’s confrontation rights were not violat€tl) because an expert can
express an opinion based on facts the expert assoma&loes not know to be true,
the expert's testimony that Cellmark’'s DNA profilgas produced from the
victim’'s rape kit was not offered to prove the lraf the matter asserted and did

not fall within the Confrontation Clause’s scopand (2) even if the Cellmark

331d. at 2230.
34 d.

% See, eg., Peoplev. Lopez, 286 P.3d 469, 483 (Cal. 2012) (Liu, J., dissepticiting Williams,

132 S. Ct. 2221) (“The nine separate opinions effdoy this court in the three confrontation
clause cases decided today reflect the muddled sfaturrent doctrine concerning the Sixth
Amendment right of criminal defendants to confrtm¢ state’s witnesses against them. The
United States Supreme Court’s most recent decisiothis area produced no authoritative
guidance beyond the result reached on the partitadés of that case.”).

3 Williams, 132 S. Ct. at 2228 (plurality opinion).
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report had been admitted for its truth, it was testimonial because the report “is
very different from the sort of extrajudicial statents, such as affidavits,
depositions, prior testimony, and confessions, thatConfrontation Clause was
originally understood to reach,” having been pratldefore a suspect was
identified and for the purpose of finding an agkrunknown rapist. As part of
its analysis of the first point, th@&illiams plurality emphasized that the case
involved abench trial: “[t]he dissent’s argument would have force ifipeber had
elected to have a jury trial” because “there wdwdde been a danger of the jury’s
taking [the expert witness’s] testimony as procéttthe Cellmark profile was
derived from the sample obtained from the” victfin.

Justice Thomas did not join th@illiams plurality, but rather wrote
separately to concur only in the judgmershlély because Cellmark’s statements
lacked the requisite formality and solemnity to tensidered testimonial for
purposes of the Confrontation Clausé.Otherwise, he shared “the dissent’s view

of the plurality’s flawed analysis® Justice Thomas explicitly stated “that

3714,
38|d. at 2236.

3 1d. at 2255 (Thomas, J., concurring) (emphasis adEtion omitted) (internal quotation
marks omitted).

40,

11



Cellmark’s statements were introduced for theithyd! directly disagreeing with
the plurality’s first basis for affirming. Justid&omas also sharply criticized the
plurality’s alternative basis, the “new primary pase test,” and instead applied
his own framework for analyzing whether a statenietestimoniaf®

Justice Kagan, joined by Justices Scalia, Ginsbuagd Sotomayor,
dissented, concluding that admission of the substasf the Cellmark report
violated the defendant’s confrontation rigfitsThe dissent rejected the plurality’s
primary purpose te%tand held that “the Cellmark report [wals a testiimb
statement® The dissent argued that when “the State eleaieittoduce the
substance of Cellmark’s report into evidence, thadyst who generated that report

146

became a witness whom Williams had the right tofroorn. The dissent

concluded the Court’s prior cases decided the issue

Like the surrogate witness iBullcoming, [the testifying analyst]
could not convey what [the testing analyst] knewobserved about
the events . . i,e., the particular test and testing process he eragloy
Nor could such surrogate testimony expose any $apsdies on the

*L1d. at 2262, 2261-64.

*21d. at 2255.

*31d. at 2265 (Kagan, J., dissenting).
*1d. at 2273.

®1d.

% 1d. at 2268 (quotingBullcoming v. New Mexico, 131 S. Ct. 2705, 2716 (2011)) (internal
guotation marks omitted).
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testing analyst's part. Like the lawyers Melendez-Diaz and

Bullcoming, Williams’s attorney could not ask questions abtinait

analyst’s proficiency, the care he took in perfargnhis work, and his

veracity. He could not probe whether the analgst tested the wrong

vial, inverted the labels on the samples, commitsetine more

technical error, or simply made up the restflts.
The dissent also notes that “five Justices agreéyo opinions reciting the same
reasons, that . . . [the] statements about Cellimagort went to its truth?®

Justice Breyer, although he joined in the plurald@ginion, concurred
separately to note that neither the plurality, th@r dissent, nor any of the Court’s
earlier opinions squarely addressed the questidroof the Confrontation Clause
applies “to the panoply of crime laboratory repoaisd underlying technical
statements written by (or otherwise made by) lalooyatechnicians® In
discussing the issue, Justice Breyer identifiedgiinrestion raised in this case: In a
multitechnician scenario, “[w]ho should the prodemu have had to call to testify?
Only the analyst who signed the report noting ttacm? What if the analyst . . .

knew nothing about either the laboratory’s undedyprocedures or the specific

tests run in the particular cas€?’Raising the possibility that it is unclear whethe

*71d. at 2267. The dissent later identified some of rif@st important questions a defendant
would want to ask an analyst: “How much experiedceyou have? Have you ever made
mistakes in the past? Did you test the right safhpUse the right procedures? Contaminate the
sample in any way?1d. at 2275.

8 |d. at 2268 (citation omitted).
“91d. at 2244, 2244-45 (Breyer, J., concurring).

014, at 2247.
13



“all potentially involved laboratory technicians”ight have to testify, Justice
Breyer noted that “[sJome or all of the words spoke written by each technician
out of court might well have constituted relevatataements offered for their truth
and reasonably relied on by a supervisor or analgiing the laboratory report”

We believe the facts in the instant case fall nobstely undeBullcoming.
However, as Justice Breyer notddilllcoming does not precisely answer the
guestion in our case. In this case, unlikeBulcoming, the certifying analyst
testified. However, she neither participated im abserved the test on Martin’s
blood sample. She only reviewed the data and oeimis of the chemist who
actually performed the test.

As Justice Breyer also notedilliams does not directly address the
multitechnician scenario eithe¥Mlliams is distinguishable because it wabeach
trial, unlike Martin’s jury trial (a fact the pluralitfound critical). Although no
one connected with the report at issudhiliams testified, in Martin’s jury trial
the testifying witness supervised the lab in questreviewed earlier work, and
signed the certifying report.

We hold that Wert’s test results contained in thteh report are testimonial.
The U.S. Supreme Court Bullcoming rejected the proposition that conclusions

drawn from a gas chromatograph machine are mensdrgtions requiring no

4.
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interpretation and no independent judgninfThe Court held that “the analysts
who write reports that the prosecution introducasstmbe made available for
confrontation.®® We recognize that for the purpose of determimihgther Wert's
batch reports are testimonial, the instant case $almewhere betwedullcoming
andWilliams.

Bullcoming declares that the certifying witness must testifiyt Bullcoming
also seems to contemplate that the certifying 8gnenust either observe or
perform the test! The majority inBullcoming held that the testifying witness,
although another state forensic scientist in th@esdaboratory division, was a
“surrogate” because he could not convey what thngp-certifying analyst knew
or observed about the particular test, the teginogess, or any lapses or lies about
the test process by the certifying anafjstn Martin’s case, the certifying witness
did testify, but she had no personal knowledge attmianalyst’s (Wert's) actions
nor did she observe the particular test. She cowity rely on Wert's

representations in the batch report.

2 Bullcoming v. New Mexico, 131 S. Ct. 2705, 2714—15 (2011).
*31d. at 2715.
*|d. at 2715-16.

*°|d. at 2715 (citations omitted).
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In Williams, the Cellmark report “was neither admitted intadewmce nor
shown to the factfinder® The witness “did not quote or read from the répamnd
she did not “identify it as the source of any o€ tbpinions she expressed.”
However, five U.S. Supreme Court Justices, in careace and dissent, found that
the underlying report was admitted for the truthtied matter assertél. As the
dissent noted, when “the State elected to introdheesubstance of Cellmark’s
report into evidence [through the witness’s testigjpthe analyst who generated
that report became a witness whom [the defendaut}he right to confront:®

Wert's batch reports were not submitted into evigden However, Smith
relied on Wert’s reports, conclusions, and notesroher to certify that Martin’s
blood contained PC®. We conclude that the State introduced the substa
Wert's statements during Smith’s testimony. WetHer conclude that Wert's
representations and test results comprise the lymgrconclusions supporting

Smith’s report, which also was admitted into evicken We rely orilliams to

*® Williams, 132 S.Ct at 2230.
>d.
*81d. at 2256 (Thomas, J., concurring); at 2268 (Kagan, J., dissenting).

9 d. at 2268 (Kagan, J., dissenting) (quotBiglcoming, 131 S. Ct. at 2716) (internal quotation
marks omitted).

% Smith testified that Wert makes notations on clistskabout the procedures she followed,
processes the data the machine generates, teltsatigine to print, and generates a batch packet
with the results. Sate v. Martin, Cr. ID No. 1101005435, at 101-03, 115-16 (Debe&uJan.

12, 2012) (TRANSCRIPT).
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reach the conclusion that Wert’s representationiscamclusions were admitted for
their truth, particularly in light of the fact thitis case was a jury trid.
Turning to whether the statements were testimomialyely onBullcoming

to reach the conclusion that Wert’'s underlying estagnts and representations in
the batch report are testimonfal.“A document created solely for an ‘evidentiary
purpose,’Melendez-Diaz clarified, made in aid of a police investigatioanks as
testimonial.®* Smith’s report and testimony essentially concltiti Wert's test
proved Martin’s blood contained PCP. Although $ngenerated the report and
signed it, she prepared her conclusions by relgimyVert's test results and Wert's
representations in the batch report. The U.S. &uer Court has held that

interpreting the results of a gas chromatograph hinacinvolves more than

%1 See supra notes 38, 58 and accompanying text.

%2 While we rely primarily orBullcoming, it seems that a majority of the U.S. Supreme €our
would come to that conclusion as well undaflliams, albeit through different rationales.
Williams does not clearly address the issue of whethersthiements are testimonial. The
plurality’s primary purpose test would likely fddlecause Wert ran the test in order to create
evidence for use at trial that Martin’s blood coméal PCP, which would make the statements
testimonial under that theorysee Williams, 132 S. Ct. at 2243 (plurality opinion). Howeviae
five other Justices sharply criticized that apploaSee supra notes 42, 44 and accompanying
text. TheWilliams dissent would likely find these statements testir@loas well. See supra
notes 46—47 and accompanying text (discussing ginrastions the defendant should be able to
ask the witness). Justice Thomas would likely fiod the statements formal enough to be
testimonial. Williams, 132 S. Ct. at 2260 (Thomas, J., concurring).

® Bullcoming v. New Mexico, 131 S. Ct. 2705, 2716 (2011) (citifgelendez-Diaz v.
Massachusetts, 557 U.S. 305, 311 (2009)).
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evaluating a machine-generated nunffes the majority inBullcoming stated,
“[tihese representations, relating to past eventstfaman actions not revealed in

raw, machine-produced data, are meet for cross-iesdion.”

An analyst’s
certified report is “functionally identical to livein-court testimony, doing
‘precisely what a witness does on direct examimati® As the majority in
Bullcoming noted, a proper withess would be able to tesbifger “proficiency, the
care [s]he took in performing h[er] work, and h[gdracity,” and be subject to
cross examination about any of her lapses or eserning the testing proce¥s.
Here, the State produced the note-taking laboragugervisor, Smith, who
certified the unsworn hearsay testimony of theinngsanalyst, Wert, instead of
having the testing analyst certify the report apchbailable for cross examination.

The U.S. Supreme Court iDavis v. Washington made clear that that the

Confrontation Clause does not tolerate this kingwafsiorf?

®1d. at 2710-11, 2715. For example, as indicated bigh@ntestimony, absence of a notation
in the batch report indicates the testing analysdeoved nothing abnormal about the test,
assuming the analyst followed the laboratory’s operatingtpcols about notationsSate v.
Martin, Cr. ID No. 1101005435, at 101-03 (Del. Super. 1@n2012) (TRANSCRIPT).

® Bullcoming, 131 S. Ct. at 2714 (addressing similar silence fremarks” section of a forensic
report).

®0 Melendez-Diaz v. Massachusetts, 557 U.S. 305, 310-11 (2009) (quotiBgvis v. Washington,
547 U.S. 813, 830 (2006) (emphasis omitted)).

®"Bullcoming, 131 S. Ct. at 2715 n.7, 2715.

% Davis v. Washington, 547 U.S. 813, 826 (2006) (“In any event, we dothink it conceivable
that the protections of the Confrontation Clause idily be evaded by having a note-taking

18



Because we hold that Wert's statements were bstimtenial and admitted
for the truth of the matter, this is one of thetd@t circumstances, identified by
Justice Sotomayor in her concurrenc®uhlcoming, as: “a case in which an expert
witness was asked for h[er] independent opinionuthmderlying testimonial
reports that were not themselves admitted intoendd.®® As Justice Sotomayor
noted, “determin[ing] the constitutionality of alMng an expert witness to discuss
others’ testimonial statements if the testimontaltesnents were not themselves
admitted as evidence” is not the question the WGGpreme Court faced in
Bullcoming.”® Here, unlike the testifying analyst Bullcoming, Smith supervised
the laboratory and signed the certification on iiygort submitted into evidence.
However, like the testifying analyst Bullcoming, Smith merely reviewed Wert's
data and representations about the test, whilengdnowledge of the laboratory’s
standard operating procedures, without observingesforming the test herself.

Particularly here where the State presented dritesadence to a jury, the

policeman recite the unsworn hearsay testimonyefdieclarant, instead of having the declarant
sign a deposition.”)see also Bullcoming, 131 S. Ct. at 2715 (citinglelendez-Diaz, 557 U.S. at
334 (Kennedy, J., dissenting) (“The Court made rcieaDavis that it will not permit the
testimonial statement of one witness to enter @wiolence through the in-court testimony of a
second.”)).

% Bullcoming, 131 S. Ct. at 2722 (Sotomayor, J., concurring).
d,
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defendant had a right guaranteed by the Sixth Ammemd to confront the analyst
who performed the test in order to determine hefigiency, care, and veracity.
The U.S. Supreme Court very clearly heldBuilcoming that the defendant
must be able to confront the certifying analyst winer report is submitted into
evidencé? We now hold that the defendant has the rightotafront the testing
analyst as well, where the certifying and testinglgst are not the same person
and the certifying analyst does not observe thénteproces$® While this may
be a burden on prosecutors, the Constitution demafitl Because there was no
evidence that Wert was unavailable or that therakfat had the opportunity to

cross examine her prior to trial, the trial judgeed by denying the motiom

"l Seeid. at 2715 n.7 (majority opinion).
21d. at 2715 (citation omitted).

3 The Court of Appeals of Maryland, in a 2011 opintbat the U.S. Supreme Court vacated and
remanded for consideration in light @flliams, came to a similar conclusion that the testifying
analyst must at least observe the test underlyimgeport. See Derr v. Sate, 29 A.3d 533, 559
(Md. 2011),vacated, 133 S. Ct. 63 (2012)emanded to No. 6 (2010 Termjoral argument held
on January 4, 2013). We have consideMdiams and reach a similar conclusion to the Court
of Appeals of Maryland.

" One solution to the inconvenience of having twateschemists testify would be to have the
testing analyst prepare and certify her own repditt.is also possible that defendants may
stipulate to the contents of a report or the testiynof the chemist, thus negating the need for the
chemist to be cross examinedee Brief of Law Professors admici Curiae in Support of
Petitioner at 10—-13ylelendez-Diaz v. Massachusetts, 557 U.S. 305 (2009) (No. 07-591). While
the constitutionality of the statute is not at s$u this case, we note the General Assembly may
have in place a notice-and-demand statute that tmpgiimit defendants to waive their
confrontation rights if they do not object to netithat the prosecution intends to enter a forensic
report in a timely fashion.See 10 Del. C. 88 4330—4332see also Brief of Law Professors,
supra, at 13-15. U.S. Supreme Court Justices have omatdi these types of statutes
approvingly. See Bullcoming, 131 S. Ct. at 2718 (Part IV of the Court’s opmiaon which
Justices Sotomayor, Kagan, and Thomas did not.join)
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limine. Because we find the results of the test anddpessentations concerning
the testing process were not merely cumulativeesad, but the principal factor in
Martin’s conviction, the error is not harmléess.
V. CONCLUSION
The judgment of the Superior Court is REVERSED #mel action is

REMANDED for proceedings consistent with this opimi

> Sanabria v. Sate, 974 A.2d 107, 120 (Del. 2009).
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