IN THE SUPREME COURT OF THE STATE OF DELAWARE

JAMES COOKE, 8
8 No. 289 & 324, 2007
Defendant Below- 8§ CONSOLIDATED
Appellant, 8§
8§ Court Below: Superior Court
V. 8§ of the State of Delaware in and
8§ for New Castle County
STATE OF DELAWARE 8
8 ID No. 0506005981
Plaintiff Below- 8
Appellee. 8

Submitted: April 8, 2009
Decided: July 21, 2009

Before STEELE, Chief Justice, HOLLAND , BERGER, JACOBS, and
RIDGELY , Justices, constituting the Coernt Banc

Upon appeal from the Superior CouUREVERSED AND REMANDED.

Jennifer Kate Aronson, Esquire (argued) and JogepBabay, Esquire (argued),
Wilmington, Delaware for appellant.

Paul R. Wallace, Esquire (argued), Loren C. MeyEsjuire, Steven P. Wood,
Esquire, Gregory E. Smith, Esquire, Danielle J. nBe:, Esquire of the
Department of Justice, Wilmington, Delaware for eljge.

RIDGELY , Justice, for the Majority:



In this capital case, we address whether defensaseb may introduce
evidence incriminating their client at the guiltiotence phase and then argue that
a competent defendant is “guilty but mentally of the crimes charged when the
defendant expressly objects to this strategy, tsées factual innocence, denies
mental illness, and so testifies before the juWe also address whether the trial
judge, in these extraordinary circumstances, mapsh not to intervene when the
conflict between defense counsel and the defendaet the objectives of the
representation so plainly appears and the deferndstifies that he has “fired” his
attorneys and “I'm defending my own self.” We clhuate that defense counsel's
strategy infringed upon the defendant’s personal fumdamental constitutional
rights to plead not guilty, to testify in his owefdnse, and to have the contested
issue of guilt beyond a reasonable doubt decidedrbympartial jury. Defense
counsel’s conduct in this case, and the trial ¢couefusal to intervene and provide
a remedy, so undermined the proper functioning hed adversarial process
contemplated by the Sixth Amendment and the Dued3s Clause that the trial
cannot be relied upon as having produced a justitresAccordingly, we must

reverse the judgment of the Superior Court and nehfiar a new trial.

|. The Issues on Appeal.
Defendant-Appellant James Cooke appeals from hipeisur Court

convictions of eleven charges, including rape ia finst degree, burglary in the



first degree, arson in the first degree, and twant® of murder in the first degree,
which resulted in a sentence of dehtiNine claims of error are before us. First,
Cooke claims that the trial court violated his tigh due process and right to
counsel guaranteed by the United States and DetaWanstitutions when it
permitted defense counsel to argue that Cooke wgaity but mentally ill” over
his express objection and despite his plea of guity.” Second, he contends that
the court violated his Sixth Amendment right bylifeyj to inquire sufficiently and
timely into the actual conflict of interest andimeconcilable conflict that existed
between Cooke and his trial counsel. Third, heiesghat it was plain error for
the court to admit psychiatric evidence and ingtthe jury on the alternative
verdict of “guilty but mentally ill” in the absenad an affirmative defense of “not
guilty by reason of insanity.” Fourth, he clainhaitthe court erred in finding that
antisocial personality disorder is “exempted” am@ntal illness that serves as a
basis for a finding of “guilty but mentally ill.’Fifth, he urges that the court’s jury
instruction on “guilty but mentally illI” failed t@equire that the State prove by a
preponderance of the evidence that Cooke suffer@ah fantisocial personality
disorder. Sixth, Cooke contends that he was deaidair penalty hearing as a
result of prosecutorial misconduct. Seventh, lgeies that Title 11, Section 4209

of the Delaware Code is unconstitutional, becatis® averly inclusive and does

! Cooke was also convicted of reckless endangerintpe first degree, robbery in the second
degree, two counts of burglary in the second degnee two counts of misdemeanor theft.
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not require a finding by the jury that the aggravgtcircumstances outweigh the
mitigating circumstances beyond a reasonable do@dghth, he claims that the
court erred in denying his motion to suppress ewdeaelated to the search of his
residence. Ninth, he claims that his death seeténmot proportionate to the
penalty imposed in similar cases.

We find merit to Cooke’s first and second claimsdemn the Sixth
Amendment. His remaining claims are therefore maath the exception of his

eighth claim, which we find lacks merit.

[I. Facts and Procedural History

A. The Crimes: Harmon, Cuadra, and Bonistall.

On April 26, 2005, at approximately 11:30 p.m., Ghélarmon returned to
her apartment in the Towne Court Apartments in NewaNhen she entered her
apartment, she noticed bright red writing on henfiliving room wall and noted a
strong odor of fingernail polish. Written on tldrig room wall was the statement
“We’ll be back.” The statement “| what [sic] myudy money” was written on the
bathroom wall, and the statement “Stop messing mghmen” was written on the
bedroom door. A living room window, previously kaxl, had been pried open to
gain entry. Various items were also missing from apartment, including two
rings engraved with Harmon’s name. Harmon calledpolice, who arrived soon

after. However, there were no immediate suspects.



On April 29, 2005, Amalia Cuadra awoke in her Néwlaome to someone
standing in her bedroom shining a light in her fag¢&inking it was her roommate,
Cuadra called out: “Carolina.” In response shadeé&hut the fuck up or I'll kill
you; | know you have money.” Cuadra, who was wearonly a t-shirt and
underwear, got out of bed, wrapped herself in akddg and gave the person $45
from her wallet. She was also able to press 91encell phone, but did not press
“send.” The person then demanded: “Give me yockihg credit cards or I'll Kill
you,” and then “Take off your fucking clothes ol Kill you.” Cuadra screamed
“Carolina” three times. As she screamed, the pegggparently also saw the cell
phone screen displaying “911” and fled, taking salvdems, including Cuadra’s
IPod, a backpack with her name tag, her credit,cardl diet pills in a tin
container. After the man left, Cuadra called 9Bhe described the intruder as a
light skinned black male with bumps or freckles lois face, wearing a gray
hooded sweatshirt, a hat, gloves, and light bluggaAgain, however, there were
no immediate suspects.

On May 1, 2005, at about 1 a.m., Lindsey Bonistallfwenty-year-old
student at the University of Delaware, returnech& apartment in the Towne
Court Apartments. Shortly thereafter, an intruderglarized her apartment,
entering through a sliding door that led from acbaly into her living room. The

intruder eventually encountered Bonistall and &gdcher in her bedroom. He



beat Bonistall, striking her on the head at leastd above her left eye and on her
chin. The intruder then used an iron cord to Bwhistall's hands behind her
back. Using her own t-shirts, the intruder furthewund his victim. One t-shirt
was knotted and shoved forcibly into her mouth ga@ It was so tight that teeth
marks were still visible when the gag was introduaetrial almost two years later.
The intruder then knotted another t-shirt, whichused as a ligature to strangle
Bonistall. Bonistall suffered severe bruising @t bhest, consistent with someone
kneeling on her, which likely occurred when theuder was tightening the t-shirt-
turned-noose. The intruder then raped Bonistallsirangled her to death.

It is likely that Bonistall was killed in her bed’hen, in an apparent attempt
to eliminate evidence of his crime, after rapingl atrangling her to death, the
intruder took a bottle of bleach from Bonistallloset and doused her dead body
with bleach while she was still in her bed. Hentlakagged Bonistall’s still bound
body to the bathroom, placed her facedown in ttbtobl, piled pillows, a wicker
basket, and a guitar on top of Bonistall's bodyd ana fire. Although portions of
her body were badly burned, Bonistall was deadredfte fire started.

Continuing his attempt to conceal the true natdf@®crime, at some point
while he was still in the apartment, but beforeatstg the fire, the intruder wrote
on the walls and countertops of Bonistall's apartima blue marker. Written on

the interior surface of the front door and on asetadoor directly across from it,



was the statement “KKK.” The statements “More BsdAre going to be turn in
[sic] up Dead,” “We Want Are [sic] weed back,” af@ive us Are [sic] drugs
back” were written on the living room wall, and te@tements “WHITE Power”
and “KKK” appeared in the kitchen.

At approximately 3 a.m., shortly after Bonistall svaaurdered, the fire the
intruder started in the bathtub awakened locadesds, who called the local fire
department. Late that morning, the fire marshatstigating the scene discovered
Bonistall’'s body lying face-down in the melted, bubathtub. Portions of the
walls above the bathtub had collapsed around hedy Be a result of the fire, and
the tub had to be broken apart in order for Boltistaody to be removed.

B. The Investigation.

Early in the morning of April 29, two days beforerbstall was murdered,
Cooke returned to his residence at 9 Lincoln Dmvilewark, where he lived with
his girlfriend, Rochelle Campbéil.Campbell noticed a panty liner and a backpack
which she did not recognize. The backpack condhiae iPod, a tin-looking
container, and a name tag with a “Spanish” namie. o8he asked Cooke where he
got the backpack and he said he had taken it fammescollege students who had
gotten into a car accident outside the house d&hd tan the curb. He then showed

Campbell the credit cards, discussed trying tothiem at a nearby ATM, and left.

2 At the time, Campbell had had three children tbgetnd was pregnant and due in June with
the fourth. She had known Cooke for about tensyear
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On May 2, JP Morgan Chase determined that someathattempted to use
Cuadra’s stolen credit card at an ATM located dt Elkton Road at 4:19 a.m. on
April 29. The ATM is approximately a half mile froCooke’s residence. From
the ATM surveillance tape, police recovered stiibfpgraphs showing a man at
the ATM wearing a grey hooded sweatshirt and wémles. Within a day or two,
Cuadra was shown one of the photographs from thiel Afid was “pretty sure”
that the man depicted was the intruder in her bwdroFrom Cuadra’s description,
police created a composite sketch, which they pbbtl in a “wanted” poster.
Police also created a second “wanted” poster floenATM photographs. Cooke
was identified as the man in the photos by co-wsrkeeighbors, and Campbell.

Following Bonistall's murder, Cooke made three phaealls to the Newark
911 call center, during which he gave a false nane attempted to disguise his
voice. The first call occurred on May 2, the détgmlathe murder; he then called
twice on May 7, at one point speaking with DetextAndrew Rubin, the chief
homicide investigator. Cooke claimed to have kmalgke of Bonistall's murder
and used the names of the home invasion victimenbla and Cuadra. He gave
the police details about the three crimes that matdbeen previously released to
the public, including a specific pronunciation ofidgira’s roommate’s name, that
“KKK” had been written on the walls of Bonistallapartment, and that Bonistall

had been bound. Campbell testified at trial thatuoice in the calls was Cooke’s.



Police performed a handwriting analysis on theimgiton the walls in both
Bonistall's and Harmon’s apartments, which confidthat Cooke could have
written all the statements. Police also condudtaénsic testing at the crime
scenes. Analysis on scrapings recovered from Balhssfingernails revealed a
mixture of Bonistall's and Cooke’'s DNA. Analysi§ ®NA recovered from
Bonistall’'s vaginal area was also consistent witlokz’'s DNA profile.

C. The Trial.

Cooke was arrested in Delaware on June 8, 2005jnaincted by a grand
jury for murder in the first degree (Bonistall)peain the first degree (Bonistall),
felony murder in the first degree (murder during thpe of Bonistall), burglary in
the first degree (Bonistall's apartment), arsonthe first degree (Bonistall's
apartment), reckless endangering in the first degithe fire in Bonistall's
apartment), burglary in the second degree (Cuadgp&tment); robbery in the
second degree (Cuadra), misdemeanor theft (Cualdwmyjlary in the second
degree (Harmon'’s apartment), and misdemeanor {Hafimon). The State sought
the death penalty on each of the murder cour@ August 9, Cooke entered a not
guilty plea and demanded a jury trial. Cooke wgmesented by attorneys from

the Office of the Public Defender. Trial was salled to begin February 2, 2007.

% The State relied on the aggravating factor ineTltl, section 4209(e)(1)j, which allows for the
death penalty if “[tthe murder was committed whilee defendant was engaged in the
commission of, or attempt to commit, or flight afmmitting or attempting to commit any

degree of rape, unlawful sexual intercourse, arsioimapping, robbery, sodomy or burglary.”
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1. Defense counsel chooses to pursue a verdict diydaut mentally ill.

Defense counsel began considering seeking a verttguilty but mentally
ilI” as early as September 2005. In October 2088y informed the trial judge and
the prosecution that the defense expected to pursugerdict. Defense counsel
were aware that Cooke did not agree with this dmtiat least as early as October
2006, when they gave Cooke a memorandum explaitnagthey believed the
decision to pursue a guilty but mentally ill vettdreas for counsel, and not for the
defendant, to make. Cooke asserted that he wasenhand not mentally ill.

2. Pre-trial conferences indicate a rift between Coakd trial counsel.

Defense counsel first informed the trial judge tGabke did not agree with
their decision to seek a guilty but mentally illrdiet during an office conference
to discuss jury selection and scheduling matter3asmary 19, 2007. At the end of
the conference, when they finished discussing jsejection and scheduling
matters, the trial judge asked whether the Stateefanse had any other issues they
wished to raise. Defense counsel answered in ffhrenative and explained that
Cooke did not agree with their decision about hawbest defend the case.
Defense counsel wanted to assert that Cooke wdty dpuit mentally ill, while
Cooke wished to maintain his factual innocence @diddnot want his counsel to
present evidence that he was mentally ill. Defamesel explained the issue as

follows:
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Well, there’s probably something we should bringamna Mr.
Cooke and co-counsel and | have talked abouténagth.

* * *

It may come to a head, it may not. Mr. Cooke has mlea
about how to defend this case; his counsel haSaeht idea. And in
counsel's view, Mr. Cooke’s intended course of deée has little
chance for success and will likely increase hisncka for conviction
and likely a death sentence. We have talked athercounsel and
Mr. Cooke, and to date we have essentially agreatisagree; and |
have written him at length and explained to himt timacounsel’s
view, based on the case law in Delaware, it iddws/er’'s discretion
whether to present a particular defense—well, ukhgtart again. |
have explained, and I'll submit at some point whiadve—or at least
a summary of what | have written to Mr. Cooke ekpigy that if the
decision is the purpose of the litigation then tiezision rests with
Mr. Cooke about what to do. However, if the demigpertains to trial
tactics and strategy, it is his counsel’'s decisdrat to do. That's
with respect to the first phase of the case. Assgmie’re facing then
the second phase of a case, a penalty phase, |wrdten to Mr.
Cooke and given him my opinion that based onAkkleyopinion of
Judge Carpenter that the presentation of a mitigatase is in the
discretion of trial counsel. Although there haweb circumstances
where defendant’s decision to waive mitigation ewice has been
accepted.

* * *

[Co-counsel] and | have the view that we can’'t présa claim
of guilty but mentally ill without having to renoae innocence; that
Mr. Cooke can maintain his innocence, as he may ke chooses to
testify, yet we will be able to present, on his déha claim of guilty
but mentally ill. And so there is going to be, Inthh at some point
probably before we begin the evidence and makeiongetatements
where we are going to need to go on the recordhastl this out on
the record, and go forward from there.

* * *

So that’s where we are right now with respect to ®voke and
what's likely to be forthcoming.

Although this was the first time the trial judgeatleed about the

disagreement between Cooke and his counsel, vide® from the transcript that
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the State was aware of the disagreement prioreéatimference. First, earlier in
the conference, the State argued to the trial judgeif the defense was to decide
prior to opening arguments that it intended to seekiilty but mentally ill verdict,
then the defense must inform the State pre-triathst the State could draft its
opening arguments accordingly. Defense counsdingecto comment at that
time? Second, after defense counsel told the trial gudigout the disagreement,
the prosecutor stated that he was grateful thangef counsel had raised the issue
and explained that he had already discussed the wgh the State’s Appellate
Division. The prosecutor summarized the issueddlsws: “[l]f the defendant
maintains his factual innocence, can counsel, heahets, argue that he is guilty of
the charged offense but mentally ill?”

The trial judge shared his concern by stating: dh’td know how you can
argue something that has the word ‘guilty’ in itemhthe defendant doesn’t want

you to, because it's guilty as charged, not guiftyhe lesser-included offense.”

* The discussion went as follows:
The State: So | suppose | am asking if Your Honor agrees wiat analysis for
the defense to let us know at some point what gioisg to do in its opening so
we can proceed accordingly.
The Court: Interesting question. Do you care to respondny way at this
point? I’'m not requiring you to necessarily, butatdver you want to say.
Defense CounselNo thank you at this moment. | don’t care to cegpat this
moment, given that option. For once I’'m going hoitsmy mouth.
The Court: Okay. We will take this up in connection withet preliminary

instructions at the latest before [] we start thal.t. . . That's not saying
necessarily it will be resolved by that point, latifeast from the point of view of
opening.
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It is also apparent from the transcript that Codied disclosed his
disagreement with counsel during his interviewshwpsychiatrists. During an
interview with Dr. Alvin Turner, a psychologist whater testified for the defense,
Cooke admitted and also denied, the crimes, bgatedly stated that he did not
agree with the mental illness evidence his coungmhted to present at trial
because he was not guilty and not mentally ill.e pnosecutor, who had read the
doctors’ reports produced during discovery, exmdirto the trial judge that,
“according to Dr. Turner’s report, the defendaninéted murdering Ms. Bonistall
and then denied it. What he told Dr. Mechanicthet he never told Dr. Turner he
killed Lindsey Bonistall ... but this mentally gtuff is all garbage and he’s sane.”

Defense counsel knew that Cooke wanted to maitigifactual innocence.
Defense counsel explained that they believed tlatk€ was “certainly entitled
under the law to testify in any way he deems appaitgd and that Cooke would
likely testify that “he had consensual sex withdsey Bonistall, he left and after
that she must have been murdered by somebody &lkeow nothing about it.”
But, defense counsel also explained they feltttiat could not in good faith make
the same argument. In their view, “that does metlpde counsel from pursuing a
claim of guilty but mentally ill.” Finally, defemscounsel explained that they were
bringing up the issue at the pre-trial confereneealbise they thought that the trial

judge needed to engage in a colloquy with Cookeaalthiess the disagreement on
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the record prior to trial. Defense counsel wasceoned that failure to address the
disagreement prior to trial might result in “sommdk of disastrous happening
during trial,” such as an outburst by Codke.

The disagreement between Cooke and his counsebrgaght to the trial
judge’s attention for a second time on January 2207, during an office
conference the day before jury selection was tanbe@®efense counsel gave the
trial judge and the State a copy of a memorandwanttiey had given to Cooke in
October 2006. The memorandum discussed the dexagre between Cooke and
his counsel and whether his counsel could presedémrce to support a guilty but
mentally ill verdict despite Cooke’s objectibn.The trial judge had not yet
researched the issue, but noted that the law waslear on how to resolve the
disagreement. He also noted that the unsettled sfahe law was probably the
reason why defense counsel had asked him to engageolloquy with Cooke

before the trial began.

> The discussion went as follows:
Defense Counsel:“l think we need to address it legally before apgn
statements and submit something in writing to theur€ and put Mr. Cooke
before the Court and address it on the recorchinktdoing anything other than
that, we’re inviting some kind of disastrous hagpgrduring trial.”
The Court: Like an outburst or something of that nature spug?
Defense Counsel:Yeah.

® Defense counsel explained:
It's really the defense position that—and we adVistr. Cooke of this—it is his
counsel’s position that counsel can present bodefanse in the guilt/not guilt
phase of the trial and mitigation evidence in tkeagty phase, should there be a
penalty phase, and this is an effort to outline deéense position on why we
should be able to do that, notwithstanding hisrdestherwise.
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Defense counsel said they believed that Cooke hadrdal iliness and that
his decision to waive a defense of mental illnessukl be “very carefully
scrutinized.” The prosecutor pointed out thataodlthe psychiatric/psychological
experts had determined that Cooke was competestatal trial, meaning that he
could make legal decisions. The prosecutor expthithat if defense counsel
decided to introduce evidence to support a guilty raentally ill verdict, despite
Cooke’s objections, then defense counsel would uggesting to the jury that
Cooke’s preferred defense of innocence was nod valhe prosecutor said that “it
would get particularly knotty, | suppose, if theetelant were to testify and say, ‘I
did not kill Lindsey Bonistall,” and defense wei@ then present psychiatric or
psychological testimony from Dr. Turner, which, argather things, includes the
defendant’s admission that he did kill Lindsey Bbail.”

These exchanges in the record demonstrate thatrighgudge was made
aware that Cooke wanted to maintain his innocentehat his counsel, not the
State, was considering admitting evidence that €Eamnfessed to the crime. The
trial judge concluded that he would probably holdoloquy with Cooke after the
jury was selected and before the start of evidentke State requested that the
trial judge hold the colloquy before opening stazais. The trial judge did not

make a decision about when exactly he would hacctiloquy.

15



3. Jury Selection.

On January 24, 2007, after the morning sessiorowfdire had concluded,
the trial judge asked to talk to counsel outside phesence of Cooke. The trial
judge wanted to raise the issue of whether Cookedeutkto enter a plea of guilty to
seek a guilty but mentally ill verdict. Defenseuneel stated that they believed
Cooke did not need to enter a plea of guilty tospara guilty but mentally ill
verdict. The State agreed that the statute govgrthe guilty but mentally ill
verdict requires the State to prove Cooke’s guglydnd a reasonable doubt and
therefore does not require a guilty plea.

The State noted, however, that the relevant igsi@bke’s case “was more
whether a defendant, who insists upon a verdiatatfguilty’ can have that choice
in any way overridden by counsel.” The trial judgeknowledged that he needed
to address the issue. He noted that, even if lie teedecide that defense counsel
had to present evidence at trial to support theatie that Cooke choose-€.,
that Cooke was not guilty—and could not presentl@vte to support a guilty but
mentally ill verdict, the inquiry would not end tieebecause the issue would come
up again in the penalty phase, if there was onkee ffial judge stated: “I'm just
saying that the tangled web we’re weaving continwegeave.” The discussion
concluded because the trial judge did not wantaeehargument on the issue at

that time; he was simply pointing out potentialiss for the parties to consider.
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On January 26, after the afternoon session of diogr concluded, the State
requested that the trial judge engage in a collogitty Cooke as soon as possible,
rather than delay addressing the issue of whetbfande counsel could pursue a
guilty but mentally ill verdict despite Cooke’s ebjions. The State stated that it
was considering certifying a question to this Cdortan opinion as to whether
Cooke or his counsel had the right to decide whiatheot to pursue a verdict of
guilty but mentally ill as opposed to not guiltyycafurther suggested that it might
seek a writ of mandamus to forbid the trial judgenf permitting defense counsel
to present evidence to support a guilty but mentdll verdict over Cooke’s
objections. The trial judge stated that he hadyebtdecided whether it would be
appropriate to have a colloquy with Cooke befoiad to discuss the disagreement.

The next day, the State sent defense counsel aihdistaussing the issue of
who controls the defense’s objective in the caBefense counsel responded on
January 28. Defense counsel also emailed the jtrtlgle and stated that they
objected to the trial judge holding a colloquy Witlooke about the disagreement,
even though defense counsel originally had reqdekgcolloquy.

On January 29, before voir dire began for the nmynihe State renewed its
request for the trial judge to engage in a collogith Cooke to determine whether
or not Cooke still disagreed with his attorneys wbiheir decision to pursue a

guilty but mentally ill verdict and, if he still sagreed, whether or not Cooke’s
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attorneys could pursue a guilty but mentally ilfdiet despite Cooke’s objections.
The trial judge declined to decide whether or diald a colloquy. He wanted to
continue with jury selection. The State asked Wwheta colloquy was “still a

possibility,” “at some point” and the trial judgaid: “Maybe.”

On January 30, the State mowvedimine for an order to preclude defense
counsel from presenting evidence to support ayghut mentally ill verdict or any
other evidence of mental illness unless either:ddfense counsel informed the
trial judge that there was no longer a dispute Witdoke about whether to pursue
the verdict and that Cooke agreed with the pretientaf evidence to support the
verdict, or (2) the trial judge engaged in a calipgvith Cooke and determined
that Cooke agreed with his counsel’s decision tks& guilty but mentally ill
verdict. In an email to the trial judge notifyilgm of the State’s intent to make
the motion, the prosecutor explained that “themate choice of whether or not to
pursue a guilty but mentally ill verdict is the deflant’s to make, and that counsel
cannot override that choice when (as is the cas® lias expressly communicated
to them by a competent client.” While making thetion, the prosecutor stated:
“[W]e have a client who is communicative with coahand has expressly said,
after getting the best possible legal advice frovo esteemed members of the

defense bar, that he does not want to presentlty gut mentally ill defense.” In

addition, “the defendant’s confession, if it be Isuonly comes into evidence
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through the guilty but mentally ill defense expsrness, Dr. Turner.” Therefore,
the prosecutor explained that the issue needeck tihebhed out before opening
statements, where defense counsel would likely imei@ooke’s mental iliness.

Defense counsel disagreed with the State’s positibhey explained that
they only brought the dispute to the trial coudttention because defense counsel
wanted to avoid “any mid-trial surprises.” Defensminsel stated: “It was not
brought as an invitation to the State to attemgtaee this Court dictate to counsel
what counsel can say to the jury in opening stateésie Defense counsel was
concerned that if the trial judge granted the $tatetion, it would have the result
that “a man that counsel believes has mental slif@suld make] a decision about
whether to present evidence of that mental illriefsirther, defense counsel noted
that Cooke was not proceedipgp se He wanted to have lawyers represent him.
Defense counsel stated:

We’'re not conceding guilt here. We’'re going to ldrage

every shred of evidence, if appropriate, if we khit's appropriate in

helping Mr. Cooke’s defense. We’'re going to figbt him in that

respect. We’re not conceding guilt, but also, weimot being

unrealistic. We're going to put the State to iteql. And we're

going to present evidence of Mr. Cooke’s mentakdis.

And at this juncture, to tell his lawyers, “You dasay that,” to

me looks like a guaranteed reversal. Now, I'mneadly an appellate

lawyer, but I've been doing this business a lomgeti | have never,

from when | was a prosecutor or a defense lawyeer seen a

situation where the judge is telling the defensey&, “Before you

make your opening statement, you can’t go theMou can't tell the

jury what you expect to prove because you and ghant aren’t in
100 percent agreement.” And | can tell you thatgounsel] and |
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have made some progress in speaking with Mr. Caokkthat's all
I'll say.

* * *

[W]e have every expectation to believe that we woi
presenting evidence of guilty but mentally ill, akid. Cooke may or
may not be on board with us by the time we getethleut that doesn’t
mean we shouldn’t get to tell the jury about it.

* * *

And I'm going to tell this jury that we're going tpresent
evidence of mental illness. I'm going to tell thet's up to them to
decide whether the State has proven guilt.

At this point, Cooke said, “I've got to speak t@tbudge.” The record does
not reflect that the trial judge or Cooke’s counselknowledged Cooke’s
statement. Instead, the discussion between thkejudge, the State and defense
counsel continued. The prosecutor again noteddsisrvations about permitting
Cooke’s counsel to proceed with conceding guilt nvii@oke claimed factual
innocence. The prosecutor said:

So what the defense is saying is they want to ptesedence of guilt

in contravention to their client's wishes and imttavention in part to

his testimony and desire to pursue a defense atidhennocence.

[T]he best possible result of all of this would teehave your Honor

engage in a colloquy or to have [defense counsgl] %Ve've talked

to James Cooke, he’s changed his mind. He wargs twith a guilty
but mentally ill defense.”

The trial judge expressed three reservations abongaging in a colloquy
with Cooke. First, he explained that defense ceuwsre no longer requesting a
colloquy (even though they had originally requestgcand instead, were opposed

to the trial judge engaging in a colloquy. Secahe, trial judge was uncertain as
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to the ground rules for conducting such a collochsgause there was no guiding
case law, and he thought thatiarcameracolloquy with Cooke would be “totally
inappropriate.” Third, the trial judge acts as thmate sentencing authority and
can only hear evidence that is presented to the hecause the trial judge must
make his decision based only on the evidence Hsatide jury.

In addition, the trial judge thought he did not de® address the
disagreement between Cooke and his counsel prigpé¢aing statements, because
the defense is not required to make an openingmsttt prior to the State’s case-
in-chief and can instead reserve the right to makepening statement after the
close of the State’s case. Further, the State nmeagpermitted to mention the
potential presentation of evidence by the defeassupport a guilty but mentally
ill verdict because, in the State’s opening statémeis only permitted to address
the evidence it will present in its case-in-chieb-ntention the guilty but mentally
il evidence would constitute an argument and lapmmopriate. The trial judge
concluded that he was not going to do anything wégard to the dispute and
would not hold a colloquy for the time being.

On January 31, the State informed the trial judgefax that it would seek a
writ of mandamus from this Court, asking this Co(tt) to review the trial judge’s
decision to deny the State’s motimnlimine to engage in a colloquy with Cooke or

forbid defense counsel from seeking a guilty buntakly ill verdict and (2) to
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answer the question of whether Cooke’s attorneysdcgeek such a verdict despite
Cooke’s objection$.

On February 1, the day before trial was to commetiee trial judge met
with the parties and determined that they woulctceea to trial while the writ was
pending. The trial judge also reminded defensaselto advise Cooke “that it is
not in his interest to be demonstrative during thal while the jury’'s in the
courtroom.” The trial judge was referring to Coskstatement, “I've got to speak
to the Judge,” made during the January 30 discasalmut whether Cooke’s
attorneys could present evidence to support aygoilit mentally ill verdict if
Cooke objected and maintained his factual innocBnd2efense counsel said they

had already advised Cooke that “his best interests served by behaving

" In criminal cases, only final judgments may beesded to this Court. #. CONST. art. IV,
8 11, Stevenson v. Stat840 A.2d 594 (Del. 2003). Even so, the State@ddgkis Court to
determine pre-trial whether, “in the event of ared¢oncilable disagreement between defense
counsel and the defendant about a decision to @aekdict of guilty but mentally ill, ... the
defendant's wishes prevail,” and, if so, to dirtbet Superior Court to preclude Cooke’s defense
attorneys from presenting evidence that would stppoerdict of guilty but mentally ill.In re
Petition of State for a Writ of Mandamu818 A.2d 1151, 1152-53, 1155 (Del. 2007). We
declined to reach the substantive issues of thgigetdetermining, instead, that “a writ of
mandamus proceeding [was] not the proper procedordkxt in which to decide the issudd.
at 1153. A writ of mandamus is an extraordinampedy, which is only available when the
petitioner has established a clear and indisputaple to performance of the duty in question,
no other adequate legal remedy is available, amdridl court has arbitrarily failed or refused to
perform its duty. In re Bordley’s Petition for a Writ of MandamuS45 A.2d 619, 620 (Del.
1988) (per curiam).
® The trial judge said:

| don’t intend to say anything at this point ditgcbut | would assume knowing

the two of you and it encompasses a lot of goodgthithat you'll probably,

especially after Tuesday [January 30, 2007], hawesad Mr. Cooke that it is not

in his interest to be demonstrative during thel tidoile the jury’s in the

courtroom.
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appropriately” after he made the statement in cand they would advise him
again before trial and continue to so advise him.

4. State’s Case-in-Chief.

Trial began on February 2, 2007. During the priglary instructions to the
jury, the trial judge explained that “[i]t is imgwer for an attorney to state an
opinion as to . . . whether the defendant is guwltynot guilty.” The trial judge
also explained that “[w]hat an attorney thinks ehdwves about the evidence or the
credibility of a witness in a case is absolutehglevant and you are instructed to
disregard any personal opinion or belief which #araey offers during opening or
closing statements or any other time during thesmof the trial.” The prosecutor
then gave his opening statement.

When the prosecutor was finished and the trial gudgcused the jury for a
recess, defense counsel asked to approach the baddwold the trial judge that,
during the prosecutor’'s opening remarks, “Mr. Cobkaded [defense counsel] a
note that indicates that he would like to talkhe ludge, please.” The trial judge
asked defense counsel to ask Cooke what he wamtspetk to the judge about
and defense counsel left the courtroom to meet @Gabke in the conference room
behind the courtroom. Before they left, defensansel said they thought that
Cooke might want to enter a plea of guilty. Buhen defense counsel returned

from the meeting with Cooke, they explained thabk&odid not want to enter a
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plea of guilty. Cooke wanted to “address the CburtDefense counsel also
explained that, although Cooke might not necesséaitt out in the courtroom,”
Cooke’s “level of agitation [wa]s rising” and thatwould be best if the court
addressed the matters with Cooke somewhere othariththe courtroom in the
presence of the media and the public. Defensessb@xplained, “l think that that
has the possibility of making it into the paper grabsibly tampering with the
jury’s judgment of this gentleman at this stagé¢heftrial.”

The trial judge agreed that if he spoke with Coakshould be somewhere
other than in the courtroom but would have to remai public proceeding
nonetheles$® The trial judge concluded that he was obligatetét Cooke speak
to him, “and it might be best if | did so soonethex than later to let some of the
steam off.” The trial judge preferred to wait Urdfter the defense’s opening
statement. The trial judge’s reason for waitingswhat Cooke would have a
chance to hear what his counsel said “to a jurgnnopen courtroom in a public
setting” and could “factor that in.” The trial jge wanted Cooke to have a chance

to “hear his legal voice in the same context abdard the State’s legal voice.”

° Defense counsel explained that Cooke wanted takspe the judge about “the theme of
wanting the whole videotapes heard by the juryt beafeels that his constitutional rights have
been deprived, that he feels that the prosecutiadhis case has racial motivation, that he feels
that the Court isn’t following the rules that issipposed to follow or the Constitution.”
9 The trial judge said:

If 1 spoke to him, it would be in a situation whdrevould hope that we could

preserve the proceedings in a way that they ‘rerpallic’ without drawing, if |

can say this in the same breath, undue attentiomnoif you catch my drift

because any proceeding has to be public.
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The State contended that it was best if the midd)e spoke to Cooke as soon
as possible, preferably before the defense’s opgestatement, because Cooke had
wanted “to talk to [the trial judge] for a coupléaays now and it would be better
if we can control the timing and the place of tetcussion to prevent him from
simply blurting things out in ways that could pmige the trial.”

Defense counsel agreed with the trial judge thadaitle sense to conduct the
colloquy after the defense’s opening statement,réguiested that the trial judge
inform Cooke of that timeframe in open court. Thal judge told defense counsel
that he would not address Cooke in open court gnothe defense’s opening
statement and that, instead, defense counsel shrpldin to Cooke that he would
have a chance to address the judge after the apstwtement. The trial judge
wanted defense counsel to explain to Cooke thatdrded Cooke to hear what his
attorneys had to say first.

Cooke had not had any outbursts during the Stafgesming statement, but
had grumbled from time to time. The State askddrd® counsel if they thought
Cooke could make it through the defense’s openiatesient without having an
outburst and defense counsel said that they thoughdould, although he might
continue grumbling. Defense counsel stated: “lehawdicated to him that his
family supports what I'm intending to do and thaayndissuade him to some

extent, but | can’t guarantee.”
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The statements made during that conversation stijiggsdefense counsel
and the prosecutors knew that Cooke’s outburste wescipitated by his objection
to the presentation of mental iliness evidencee $hate was very concerned that
Cooke would have an outburst in court if the tjiadge did not speak to Cooke
before the defense’s opening statement and befefense counsel mentioned
Cooke’s mental illness or a guilty but mentallyuvéirdict in its opening statement.
The conference ended and defense counsel spok€waatke privately.

The jury was brought back into the courtroom. [De& counsel made the
opening statement, which focused entirely on Caokeental illness and requested
a verdict of guilty but mentally iff When the defense concluded its opening
statement, the trial judge excused the jury andphielic and announced that
proceedings would continue following the lunch s=ce

Prior to the resumption of the trial, the trial ggdmet with the prosecutor,

defense counsel, Cooke, and a court reporter iaparate courtroom. The trial

1 Defense counsel stated in the opening statement:

[W]hat the defense is going to do is to prove tat Cooke is mentally ill. And
at the end of this part of the case, the defengeiigy to ask you that you find Mr.
Cooke mentally ill and really that’s all we're ggito ask you to do. We’re not
going to ask you to ignore substantial evidencesgmted by the State. We're
simply going to ask you to look at all of the ewide that is presented to you
during this trial. Now, before outlining the evite that the defense will present
to you, | want to explain to you that finding MroG@ke mentally ill does not mean
that he’s not guilty. If, based on the evidencespnted, you find him guilty, then
consider all of the evidence and if you find to ysatisfaction that the evidence
establishes that he’s mentally ill, say so. Thatwt we’re asking and that would
result in a finding of guilty but mentally ill.
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judge told Cooke that he had the opportunity tcakpabout his concerns. Cooke
said that he would prefer to speak in the presafidde jury. The trial judge
explained that Cooke would have the opportunitaddress the jury later in the
trial if he chose to testify, but for now he cowddl the judge about any questions
or concerns that he had. Cooke first explained tigawas concerned that his
attorneys would not ask witnesses the questionwdrged his attorneys to ask.
The trial judge said that the attorneys normallgide which questions to ask the
witnesses, but Cooke was free to give his attorregssuggestions. Cooke’s
second concern was that the State was lying anattaisheys would not contradict
the lies. The trial judge explained that he was@moke’s lawyer and was simply
trying to find out if there was some problem thatsweally bothering Cooke that
the trial judge could address.

Cooke responded as follows:

Yeah, sure. I'm full of matters. I've got a lot pfoblems, | mean, with

my counselors. They went beyond, you know, theaesa that—with

this mental ill defense. | never agreed to nong¢haf stuff and I've

got the papers, you know, that prove | never agtedtiat stuff and
that's like going over my head, taking my rightsnfr me, you know.

Rather than address the dispute between Cooke mnéttiorneys about the
decision to pursue the guilty but mentally ill vietdthe trial judge said to Cooke,
“I'm not so sure | want to get into advice betwe@u and your lawyers on that

issue, Mr. Cooke. It's not really my function.”
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Cooke persisted, stating that he did not agreen¢opresentation of the
mental illness evidence and that his attorneys kiteat; but were presenting the
evidence anywa}/ Cooke also explained that he did not want théeSta play
portions of the tape recordings of the police mtar with his girlfriend, Rochelle
Campbell, without playing the entire recording.eThal judge told Cooke that the
decision to play all or a portion of the recordingas a decision for Cooke’s
attorneys to make because “[t]hat is a tacticalsitmt.” Cooke responded:

That's their tactic. That's not my strategy. ‘iinltelling you right

now that | have talked to them about that and veaglee on that,

they going to still override me and it's going t@ke it look like I'm

pushing that issue that way. I'm not pushing tisgtuie that way.

They’re using their own strategies. You know, th&rategy, they

want those pieces to be seen to make it look likettis mentally ill
person, you know. That’'s wrong.

The trial judge addressed Cooke’s other concerns,never addressed
Cooke’s objection to his attorneys presenting eweeto support a guilty but
mentally ill verdict. Trial then reconvened in Gvoom 8B, and the State began
presenting evidence in its case-in-chief.

The trial continued without any mention of the dispbetween Cooke and
his attorneys about the guilty but mentally ill diet and without any outbursts by

Cooke, until February 5, during the prosecutor'secli examination of Amalia

12 Cooke also seemed to argue that it was contramheorules of professional conduct for
lawyers to present such evidence over a defendabjéstions. He said: “That’s like putting me
in the position where, you know, that’s like theyining over because they got the legal license
to do it. It's like they could be [dis]barred fohat they doing because, | mean, as a professional
as they supposed to be under the law, the lawysduat, they aren’t supposed to be doing that.”
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Cuadra about the burglary of her home. Cookenmpéed her testimony when he
said: “Oh, man. | don’t care. Excuse me, man.”e Jlry was taken out of the
courtroom. Cooke continued: “Oh, man. You setting up in this whole place.
They don’t even know me. Only got four differer@ports here, man. Four
different reports. Give me my stuff. Give me nyfs”** The trial judge excused
Cooke and his counsel so that counsel could thetp Cooke calm down.

After meeting with Cooke, defense counsel repottethe trial judge that
Cooke was very agitated and “expressed his opiabmut what is happening here
in the trial.” Defense counsel explained that ooke’s opinion, “it has not been a
fair proceeding and he thinks he’s being railroaledDefense counsel had
reminded Cooke that, if he wanted to remain indbertroom, he would have to
abide by court rules and could not talk until h&tifeed. Defense counsel reported,
however, that “| cannot guarantee that he willmmte another outburst.”

The trial judge decided to stop the proceedingstherday to give Cooke
time to calm down overnight. The trial judge stidt he would talk to Cooke in
the morning, before Cuadra resumed her testimormy/wsould advise Cooke about
the risks of having another outburst in court. Pnesecutor appeared frustrated
that Cooke had interrupted the trial testimony. ddal: “It seems to me unfair to

allow the defendant to cause a recess in the pidowge because of misconduct.

13 Cooke was apparently upset because Cuadra gaveolice a few different descriptions of
what the intruder looked like.
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He doesn’t have a right to recess the proceedin@kég trial judge said that Cooke
“has a right to be present, which | have to respéct

The next morning, February 6, before the jury waeubht into the
courtroom, the trial judge addressed Cooke andamed that it was not in
Cooke’s best interest to display the verbal condliat he had displayed the day
before, during Cuadra’s testimony and in the presest the jury. The trial judge
explained that if another similar incident occutrldmay have to decide at that
point . . . that you would have to be removed fritv@ courtroom. Then the trial
would continue without you present in the courtrdom

When the trial judge asked if Cooke understood Huupke asked if he
could speak. The trial judge told Cooke that helddmot. Cooke then accused the
trial judge of threatening him during the Februrgolloquy and of violating his
constitutional rights. Cooke also said: “I tolduythey wasn’t representing me
right. You still allowed that to go.” Cooke seaine be referring to the fact that
his counsel mentioned the guilty but mentally @rdict in their opening statement

despite his objection.

* The trial judge explained that he would talk took® when Cooke was “in a more listening
frame of mind than he is now.” The trial judgecaéxplained that he would have to give Cooke
warnings about causing disruptions in court andrible that he could be removed from the
courtroom. He asked for the TV to be set up inf@oam 6D in case Cooke needed to watch
the proceedings from a holding cell via closed+girtelevision, explaining that after ti&arling

trial, he asked JIC (the Judicial Information Cemésponsible for court technology) “to install a
television set in the holding cell so that the defnt could be in the holding cell, see the
witness, and then counsel could go and speak tddafemndant in the holding cell before he cross-
examined the witness, even to find out they didrdht to cross-examine and things like that.”
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Cooke also was angry about the possibility thattacertape recorded
interviews would not be played in their entiretylThe trial judge had Cooke
removed from the courtroom and held that Cooke ccaubt return until he
informed his lawyers that he could be quiet in phesence of the jury. The court
took a recess.

About twenty minutes later, defense counsel repatttat Cooke was ready
to return and would not misbehave in front of theyj Defense counsel also
explained that Cooke understood that he could besbad from the courtroom and
forced to watch the trial by closed-circuit teleers from a holding cell if he had
another outburst The trial judge requested that Cooke be broughklinto the
courtroom, and asked Cooke if he could behaveamptisence of the jury. Rather
than respond to the trial judge’s question abouetivr he understood that he
needed to remain quiet during the proceedings,dé#fendant answered: “l do
understand that you're racial, biased.” The fudge asked again if the defendant
could remain in the courtroom without having anotheerbal statement such as
you had yesterday afternoon” and the defendannhdidespond. The trial judge
decided to “give it a try.” The trial judge hadethury brought back in and

instructed the prosecution to call its witness.

15 The trial judge said he was concerned that, ifk@omatched the proceedings from the holding
cell, the jury and the people in the gallery wob&hr Cooke if he raised his voice, because the
holding cell was just behind the courtroom. Thalfjudge was concerned about the publicity
that might garner.

31



Later that day, the prosecution concluded its tiesamination of Cuadra.
When the prosecution finished its direct examimgt® short side-bar conference
was held. After the side-bar, defense counsetdittiat they had no questions for
Cuadra on cross-examination. The trial judge ex@duke witness, and Cooke had
another outburst, presumably because his attordé@ysnot to cross-examine
Cuadra. Cooke said: “No, no, you can’t keep ratlag me; you railroading me
like this. Come on, man, you keep railroading ke this; oh man, this is a racial
case; oh man.” The trial judge asked that the pgryemoved as Cooke continued:
“All these witnesses pass here. You got no questior none of them. All of the
statements these ladies made, oh man, oh. Ainghosh, shush. These women
said it was a dark male.”

At that point, defense counsel said: “Your Honok ask that Cooke be
removed” and Cooke was escorted out of the courtrodhe witness was excused
and there was a short recess so defense counddltatluto Cooke. After the
recess, defense counsel explained that Cooke rethagitated but wanted to
return to the courtroom. Cooke was brought backima the trial judge told Cooke
that his right to be present in the courtroom was$ absolute and could be
surrendered if he was disruptive by commenting omitaess’s testimony in the
presence of the jury. The trial judge also ex@dinthat if Cooke had another

outburst, the trial judge would move the trial toother courtroom and Cooke
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would have to watch the trial by television frorh@ding cell. The trial judge did
not give Cooke an opportunity to speak.

Trial resumed on Monday, February 8, with the tastiy of Georgia Carter,
a handwriting analyst. The prosecution began watin dire outside the presence
of the jury. Cooke had another outburst. He veasaved from the courtroom and
the trial judge explained that Cooke’s disruptiovese not tolerable, even outside
the presence of the jury. The trial judge stateat toir dire would continue
without Cooke, and afterwards, he would check ® is€Cooke was “willing to
behave.” The trial judge noted that Cooke hadaalyenad three outbursts in the
presence of the jury, in addition to this one adghe jury’s presence.

Defense counsel continued cross-examination anddwei of Carter. When
voir dire concluded, the trial judge excused thetipa so that defense counsel
could speak to Cooke and see if he was preparaetton to the courtroom.
Defense counsel returned for a sidebar conferendereported that Cooke had
calmed down and wanted to return. Defense coualsel reported that Cooke
expected the Court to engage in a colloquy with &lbout his courtroom behavior.

Cooke was brought back into the courtroom and tia judge began to
explain to Cooke that he had a right to be presettite courtroom. Cooke replied:
“You have a right to give me my fair trial?” Theal judge answered that Cooke’s

right to be present in the courtroom was not altecéund could be forfeited by
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disruptive behavior. The trial judge said his mag was to give Cooke a fair trial.
Cooke said: “Ain’t no fair trial. You telling meair trial?” The trial judge asked
Cooke to decide whether he wanted to remain ircthugtroom or be excused, and
Cooke replied that the trial judge could do whatdve wanted to do because it
was the trial judge’s courtroom. The trial judgeds “Mr. Cooke, it is your right,
sir. Itis your choice.” Cooke had another oushat that point, his second outside
the presence of the jufy.

Cooke was removed from the courtroom. When thgwas brought in, the
trial judge instructed the jury that they were tmtonstrue Cooke’s absence from
the courtroom as an indication of his guilt. Thesgecution conducted its direct
examination of Carter without Cooke present. Coakd not watch the

proceedings by closed-circuit television becausertt@om 8B was not configured

'8 The outburst went as follows:
The Defendant: You're talking about my's Amendment Right; what about my
12" my 14", my 18" my 19", what about them Constitutional Rights? What
about that? Don't | get an equal? I'm not equalhat\about my 8 Amendment?
| keep passing the documents to him [likely indimghis trial counsel]. He’s not
representing me right, that's misrepresenting méat about the video you not
allowing them to see? What about that? What atmuevidence that Detective
Rubin is hiding? Huh? About the pipe he found@h® What about the boots at
208 Murray Road? He seized my boots on that, adtamicide. What about the
hair that was found on Lindsey Bonistall's left Datmhat was Caucasian? What
about the two DNA documents | got? Three DNAs fbimthat young woman,
European, Native American and African. What alibat? Tell the people about
that. Yeah.
The Court: Out, sir. You waived your presence in this caetn. | cannot be
assured that you will not be disruptive in the pre of the jury and harm your
case. You've waived your right to be present.
The Defendant: What you talking about? [ ain’t waiving no rights
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with a camera for that purpose. The camera w&Sourtroom 6D and the trial
judge had not yet decided to move the proceedmgsat courtroom.

Around 2 p.m., the parties reconvened and Cookebrn@sght back into the
courtroom. Again, the trial judge asked Cookedfdould remain quiet and not be
disruptive. Cooke brought up his dispute with attorneys about seeking the
guilty but mentally ill verdict. He said: “Why digou give me public defenders
that's not representing me right? | talked to yahout that on that Friday,
February the 2nd. | didn’t never pick this guittyt mentally ill. They said | was
guilty.” The trial judge said that Cooke’s concevas “a matter of record already”
and “not under discussion at this point.” Cookiel:sd&ut the more | tell you, the
more you allow this stuff to go on.” The trial gl said that there was nothing that
he could say to Cooke at that point. The discussamtinued as follows:

The Defendant: | mean, you can, you a Judge.

The Court: No, not at this point.

The Defendant: That means you just putting me on a railroadktrac
and letting the train run over me.

The Court: Mr. Cooke, | would not sit here as a Judge andwallo
anyone to be railroaded.

The Defendant: That's what you doing. You are doing that, you
capable to do something about that.

The Court: | can’t stop you from having that opinion if yowamat but—
The Defendant: That's not opinion. That's the truth. I'm being
railroaded. I'm speaking from the heart. You migbktspeaking from
the mouth.

The Court: Well, Mr. Cooke, getting back to my question: Ameu
going to remain quiet if you stay here in the coagin?

The Defendant:| already gave you my word. | said at the begignin
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The trial judge determined that Cooke would behawe had the jury brought back
into the courtroom. The prosecution continuedptesentation of its case-in-chief
without any disruptions from Cooke for the resthwd day.

Trial resumed on Thursday, February 15, and Coaiermed to the
courtroom. The trial judge asked Cooke if he cdudthave, meaning “no further
verbal outbursts at any time or other kind of destations such as hitting the
desk or doing anything else like that.” Cooke dadwould behave. Before the
jury was brought into the courtroom, defense coutsld the trial judge that
Cooke wanted to leave the courtroom when the mediaminer's photographs
were introduced and the medical examiner testifi@ithe trial judge addressed
Cooke directly and asked whether he chose to ldaveourtroom and return to
the holding cell. Cooke said that he did wantdave and return to the holding
cell. Cooke said he would return for the testimohipetectives Rubin and Maiura
but did not want to be present for the medical arans testimony. The trial
judge excused Cooke.

Defense counsel had explained to Cooke that partainthe video tapes
from the Newark Police interrogation and handwgtiexemplar session were
going to be played. The trial judge noted that oh€ooke’s concerns about the
trial was that he wanted the entire tapes fromdhos sessions played and not

just portions selected by the State. The triaggudlecided to speak to Cooke
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before the detectives’ testimony to explain thdy gortions of the tapes would be
played and to warn Cooke not to have an outburst.

Cooke was then brought back into the courtroom #rel trial judge
explained that only portions of the taped sesswasld be played. Cooke said
that he understood but thought it was unfair, beeshwe was treated badly by the
police and those portions of the tape would nosli@vn to the jury. Cooke felt
that the prosecution was “tampering with evident®cause they were not
showing the entire tape. The trial judge trieceiplain that failure to show the
entire tape did not constitute tampering with emcke The trial judge also
explained that he had watched the entire videotafpéehe session with the
handwriting analyst for a pre-trial ruling regamglins admissibility, but had not
watched the tape of the police interrogation. dliseussion continued as follows:

The Defendant: You can't cut pieces out like that. What theydsa
about me and stuff like that. Remember they degdidhey called me
the killer first. They called me the killer. Thegme at me like that.
The Court: Okay. Well, let me tell you, Mr. Cooke. The preinl is
that probably would be inadmissible anyway becdhsepolice view
of whether you’re guilty or not —

The Defendant: Let the jury decide that.

The Court: That's exactly the point.

The Defendant: [If you're] not playing the whole thing, they can
decide that. They will decide what them put on thide. They not
laying the whole foundation.

The Court: Well, there’s been an agreement about what shioald
shown or not shown, both from the point of viewtleé prosecution
wanting to show what it needs to show and what yatorneys
believe would be —
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The Defendant They're not working for me. I'm not guilty. €y

use that mentally ill. | didn’t agree with thatou know that.
The Court: Mr. Cooke, | know that you don’t agree with itda
that's why I'm —

The Defendant: Why are you allowing it to go on?

The Court: Because —

The Defendant: That's unconstitutional, though.

The Court: No, it’s not, sir.

The Defendant: Yes, thatis. . .. You can’'t give me somebodt th

not representing me right. You forcing them on me.

The Court: That's not true.

The Defendant: That is true.

The Court: Anyway, I'm not going into the details of that #uis

point.
The trial judge asked Cooke whether he could renraithe courtroom without
having an outburst while portions of the videotapese played for the jury or
whether he should be removed. Cooke indicatedhiatould stay and be quiet.

The jury was brought in and the State recalled @& Maiura. The
defense did not conduct cross-examination. Négtprosecution called Detective
Rubin. The defense did not conduct cross-exananaif Detective Rubin either.
The jury was taken out of the courtroom. Becabsanedical examiner was going
to testify next, the trial judge gave Cooke the aymity to leave the courtroom,
since Cooke had indicated earlier that he did reottvio be present for the medical
examiner’s testimony. Cooke said: “I'm stayingfiydahe was permitted to stay.

The jury was brought back into the courtroom aredgiosecution conducted

voir dire of the medical examiner. Defense counsalined to conduct voir dire.

The prosecution began its direct examination byingskhe medical examiner
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about the autopsy of Lindsey Bonistall and abowt@iraphs of the victim’s body.
The trial judge interrupted the direct examinattongive the jury an instruction,
warning that some of the photos would be unpleasagitreminding the jurors that
they had to decide the case without being infludrimyeemotion or sympathy. The
trial judge concluded: “So, please keep thoseucstins in mind as you view the
photographs, which will now be presented to youh®y State.” This precipitated
another outburst by Cooke. He said: “Instructibn?not guilty. I'm not guilty.
And they chose this mentally ill, and not me. Maow, yeah, keep that in mind.”
The jury was taken out of the courtroom and Cooks removed.

Defense counsel asked the trial judge to declamas&rial because Cooke
told the jury about his dispute with counsel abputsuing the guilty but mentally
ill verdict. Defense counsel said:

The remarks that the defendant made were louder hieanormally

does and specifically addressed the statementbasically to the

effect that “this mental ill defense is not whanlabout,” and “I'm

not guilty,” and phrases to that effect. That'ghty prejudicial to the

defense that we’re putting on at this point. Thebarst itself was

disturbing, | would imagine, to the jury. The amtional officers did

a fine job of moving him from the courtroom with lgfie disruption

as possible; nevertheless, this is, to my couetgetghth or ninth time

that they witnessed an outburst like this. Andwach, we feel that the

ability for him to have a fair trial in front of i jury has been so
prejudiced that the Court needs to declare a ralstri

The State responded that the dispute between Caudkénis counsel about

presentation of the mental illness evidence “wased by Cooke and by counsel,
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not by the State,” and therefore the trial shoutatped. The prosecutor noted that
“[o]lne can easily envision if Cooke testifies wegimi hear similar kinds of
outbursts, and the State had in the past, in theseoof this proceeding cautioned
that allowing this conflict to fester between coeinand defendant could cause
problems.” The trial judge noted that “the writ mandamus has been denied.”
The State explained that it was concerned that €veks causing the problems
and should not be able to benefit from his own pmsieict.

The trial judge addressed the arguments and ewglalms position as
follows:

| start from the premise that there’s been no despabout this
defendant’s competence to stand trial, that heémldjeund competent
to stand trial. . . . That means he’s competerastist counsel or not
assist counsel. He does not assist counsel by thatbursts. The
issue of these outbursts, it's a little hard to, dmcause . . . while the
Court has read some of the material submitted ey ghrties in
connection with . . . partly the issue raised mWrit of mandamus, as
well as the ongoing matter in this Court, as fathesclaims by Mr.
Cooke about his wishes versus ... how defensensebuhave
approached this case. Again, there’'s nothing iatwhave read in
the reports from the two experts retained by tHertse which would
indicate ... that Mr. Cooke is incapable of stagdtrial [or]
incapable of making conscious decisions about fiimgluding how
he conducts himself in this courtroom or in court.

The trial judge noted that originally Cooke did neant to be present for the
medical examiner’'s testimony, but later decided tma wanted to stay. Then,
Cooke had an outburst when the medical examinarbegtestify. The trial judge

concluded that there was nothing in the psychiaxigert’s reports to suggest that
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Cooke was incompetent to stand trial and theretbee trial judge found that
Cooke’s outbursts were voluntary. He explainetim ‘disturbed by the fact that
he said he could remain in the courtroom for thelioced examiner’'s testimony,
would remain calm, and then chose to have thisurstin the presence of the
jury, which | view as entirely within his power ¢l or not to do.”

The trial judge stated that any prejudice causedCbgke’s conduct was
“self-created” and denied the motion for a mistridlhe record reflects that the
trial judge was focused more on the prejudiciate of Cooke’s outbursts than
on Cooke’s objection to his attorneys presentinigence to support a guilty but
mentally ill verdict. The trial judge did not datty address the dispute or attempt
to resolve it.

The prosecution requested that the trial judge, rblesed on Cooke’s
repeated outbursts and misconduct, that Cooke adiigeright to be present in the
courtroom. The prosecution wanted Cooke excludenh fthe remainder of the
proceedings, particularly because the defenses-icashief would focus entirely
on Cooke’s mental iliness. The prosecutor exptiitmat, “given that Cooke has
repeatedly said on the record, and now in frorthefjury, [that] he does not want
that defense to be pursued, it is, | think, unreabte to expect that he will control

himself or behave himself.”
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Defense counsel asked to wait until the next m@grmandecide the issue so
that Cooke had time to calm down, but suggestetiies continue the rest of the
day’s proceedings without Cooke. The trial judgeead that Cooke had waived
his right to be present for the rest of the dayd #me proceedings continued.
Cooke watched by television from the holding cell.

After the medical examiner testified that the cause death was
strangulation, the prosecution concluded its diregamination and defense
counsel engaged in a brief cross-examination. m¥efeounsel asked the medical
examiner if she had an opinion as to whether Cook® mentally ill at the time of
the crime. The medical examiner said that shendichave an opinion and could
not address that issue. That was the extent ehdefcounsel’s cross-examination.
The State rested its case-in-chief. The defenseedchor a judgment of acquittal
without additional comment. The trial judge rukbat the State had established a
prima facie case on all of the charges and dehiednotion.

5. The Defense’s Case.

The next morning, Friday, February 16, defense seumformed the trial
judge that Cooke wanted to be present for the ptaBen of the defense
testimony. Defense counsel also requested thatithgudge engage in a colloquy
with Cooke. The trial judge was concerned that Keowould continue to have

outbursts during the defense’'s case because Coumkenat agree with his
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attorneys’ decision to pursue the guilty but mdntdl verdict and to present
evidence accordingly. Defense counsel’s respamsieet trial judge indicated that
they agreed Cooke might have more outbursts duthieg presentation. The
discussion went as follows:

The Court: Let me ask you, particularly because of his diffiere

views of approach to this case, shall we say, sve@are now getting

into the defense case on an issue in terms of pipeoach which

counsel are taking, with which he’s disagreed, hsvhe going to

respond to that?”

Defense Attorney 1: | think that's a fair observation, and that’s all

I'll say.

Defense Attorney 2: | have to concur with [co-counsel]. That's all |
have to say.

The trial judge explained that Cooke risked furtpesjudicing his case if he
had more outbursts in front of the jury. The tialge asked defense counsel if it
would be helpful to have Cooke sit at counsel tahleng the presentation of the
defense’s case. Defense counsel responded thatitl “probably not” be helpful
to have Cooke present because “we have met withwatmesses. We have
prepared our direct examination of the witnessesput | can’t say that his input
will [be helpfull—unless he’s changed his viewstloé type of defense that we're
presenting.”

The prosecutor renewed the State’s motion for anguthat Cooke was

excluded from the remainder of the proceedingse dresecutor explained:
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There’s absolutely no reason to believe that hé lval outburst-free
during the remainder of the proceedings, past beirajogue. In
particular, we note that there has been a consitteme or themes
... that have resulted in his outbursts, andajrtbose themes relates
to ... the defense counsel’'s pursuit of a meititadss defense over
the defendant’s wishes. That's what we are abmw$pend the next
week or so talking about.

The prosecutor requested in the alternative thattrilal judge explain to Cooke
that he will waive his right to be present in thmudroom, other than when he
testifies, “if he has another outburst in fronttieé jury” or “mentions the mental
iliness defense and his disagreement with it intfad the jury.”

In ruling on the State’s motion, the trial judgetetbthat the defense’s case
would focus on the guilty but mentally ill verdiahd that Cooke disagreed with
that approach. The trial judge did not addressdisagreement. He was more
concerned about Cooke’s outbursts and what Coalerséront of the jury. The
trial judge noted that there had been four outbursithe presence of the jury at
that point and four outbursts outside the jury’'ssance. However, he also noted
that, the day before, Cooke had, for the first fimentioned his disagreement with
his attorneys in the presence of the jury and spoke louder voice than usual.
The trial judge explained that the first three awm#lbs in front of the jury were
“stage-whispered” but that the outburst the previday was much louder.

The trial judge concluded that Cooke had a righbéopresent during the

presentation of his case and decided to engagedther colloquy with Cooke.
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Cooke was brought into the courtroom for the callpg The trial judge asked if
Cooke wanted to be present and Cooke said thatiche @he trial judge also
explained that Cooke’s attorneys would be presgntiiinesses on his behalf “in
connection with the approach they believe is the@gch to be taken in this case.”
The trial judge told Cooke that he recognized thatas an approach that Cooke
disagreed with, as indicated by Cooke’s comments.

Cooke again told the trial judge that he disagreeth his attorneys’
approach. The trial judge did not address thegdesment, but instead said:
“‘Now, that raises a question in my mind whetherewlyou're listening to this
kind of evidence, evidence of a defense with wlhjich disagree, you're going to
be able to remain calm and not have any furthebwsts in the presence of the
jury.” Cooke said that he could be calm, but exd: “All I'm saying, | never
even, you know, discussed this with them about tHikey took it on their own
self. They took that by force. | mean, that's jusy over me, period.” He seemed
to be saying that he did not want his attorneyprEsent evidence to support a
guilty but mentally ill verdict and was upset besauhey were proceeding that
way despite his objections.

The trial judge said again that Cooke’s attornegsld “present witnesses in
connection with the approach they have deemed pppte,” even if Cooke

disagreed with that approach. The trial judge dskeoke if he could remain calm
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in the courtroom even though he disagreed withajiygroach his attorneys were
taking. Cooke said: “Yes, | can. But | broughistbo your attention plenty of
times.” The trial judge said: “Yes, | know you feay And Cooke responded: “I
mean, it's like you’re ignoring it.” The judge damed that he understood
Cooke’s position but “we are getting into areas thaan't get into.” The trial
judge asked Cooke again if he could be quiet incth&troom, “even though you
disagree with the approach that your attorneystakimg regarding the evidence
they’re now going to present.” Cooke said thatbeld be quiet. The trial judge
warned Cooke that he would return to the holdirlgittlkee had another outburst.

The defense called its first witness, Cooke’s eptRickie Patillo. Patillo
testified about Cooke’s difficult childhood, whichcluded child abuse. Patillo
testified that Cooke was treated differently thas diblings, was teased a lot as a
child and did not have many friends. Patillo alestified that they had to steal
food to eat, and that Cooke often got into troubteschool. During cross-
examination, the prosecutor asked Patillo aboutk€sohistory as a drug dealer
and his earlier conviction for drug dealing in N@ersey. Cooke’s next outburst
was precipitated by this discussion:

The Prosecutor: And that wasn’'t a surprise to you, because the

whole time that you were growing up, you knew ttied defendant

was repeatedly doing things that either did get &masted or at least

could have got him arrested had he been caught?iig

The Witness: Right.
The Prosecutor: He was stealing things, right?
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The Witness: Yes.

The Prosecutor: Sometimes he was assaulting people, right?
The Defendant:No.

The Witness: No. | don’t remember that. | don’t remember that
The Defendant: They make me take a mentally-ill and —

The trial judge ordered that Cooke be removed. k€ocontinued: “A
mental ill defense? He setting me up in this. Yaking my rights from me and
everything.” The jury was excused. Cooke was escorted fromdberoom.

Defense counsel again moved for a mistrial. Tia judge noted that “for
the first time, the defendant substantially residieing taken from the courtroom,
and two correctional officers, two bailiffs, and tBetive Rubin had to participate
in restraining him.” Cooke had to be physicallgtrained on the floor between the
counsel tables. The struggle took place whilejuing was being escorted out, but
some jurors saw Cooke being restrained.

The trial judge also noted that it was the thirdaurth time that Cooke said
he could be calm and then had an outburst in wbtite jury and that the outbursts
were precipitated by Cooke’s attorneys presentinidesce of his mental illness.
The trial judge said: “I thought that | was velgar with him, and he said that he
understood, that he was now going to hear testinioatywould be consistent with
the defense that [his attorneys] believe was irbb& interests but one with which

he disagreed. And he had to behave while he lidteméat.”

a7



Again, the trial judge concluded that Cooke’s cartdwas intentional and
that Cooke volitionally chose to have outbursteratissuring the judge that he
would be quiet. The trial judge noted that Cookgaged in his outburst when
“the defense was seeking to portray a very diffiahildhood through this first
witness, as they indicated in their opening sevem¢ks ago.” The trial judge
ruled that Cooke would remain in the holding celtlavatch the proceedings by
television®’

Soon after, the trial judge was notified that Coules taken to the basement
of the courthouse, rather than the holding cellifetlthe courtroom, and was in
isolation so that he could be subdued. The wdd¢ asked that Cooke be brought
back up to the holding cell once he calmed dowithsd Cooke could watch the
proceedings from there.

In the meantime, trial continued. The jury was ugiat back into the
courtroom. The witness was put back on the stadidtlze defense continued with
its case, which focused on Cooke’s mental illnesBatillo’s testimony was
followed by the testimony of three more witnesses.

Trial resumed on Tuesday, February 20. Beforeptioeeedings began for

the morning, the prosecution moved for an instanctihat, if Cooke chose to

" The trial judge wanted to ensure that the recefiéated that “this conduct is intentional, and
therefore, he has, through his conduct, intentlgnethosen to be persistently disruptive and
demonstrated that he’s incapable of remaining i& ¢burtroom to watch the proceedings. It's
regrettable, but that’s his choice.”
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testify, he could waive his right to testify by ‘fdomacious conduct,” such as
continuing to speak after the trial judge has adkedto be silent or sustained an
objection. The prosecutor was particularly conedrthat Cooke would take the
stand and talk about the dispute with his attorrady@ut their pursuit of the guilty
but mentally ill verdict. The prosecutor said: “&e would ask that upon the first
mention of the mental illness dispute by the dedenmdhis testimony will be
terminated and he will be removed from the courtido

The prosecutor cited three cases in support ohlgament and noted that
Cooke had ten outbursts in the courtroom so fdre prosecutor said he believed
that Cooke would testify that the State had falbedavidence and other “less than
flattering things about the prosecutors,” but séichat’s fine.” The prosecutor
objected, however, to Cooke “let[ting] the juryon the dispute he’s having with
counsel” because it is “obviously irrelevant,” “juréicial,” and “will create a mess
that an appellate court might take years to saduiph.” The trial judge told
defense counsel they could read the cases citdtelfytate before responding.

The trial judge called in the jury and the defeosetinued its case with the
testimony of Dr. Alvin Turner, a psychologist whadhevaluated Cooke. During
Dr. Turner's testimony, without seeking a waiver tbe psychoanalyst-patient
privilege from Cooke, defense counsel asked whe@mrke had talked to Dr.

Turner about the events surrounding Bonistall’slde®r. Turner said that Cooke
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told him different things at different times, inding that Cooke got angry at
Bonistall after they had consensual sex, while tiveye laying in bed, and “he
remembers standing up, with her sitting on the bed, choking her. He said that
he didn’t understand why he did it.” Dr. Turnesaltestified that Cooke said: “I
couldn’t believe it. | don’t remember everythingdidn’t know what | was doing.

| couldn’t believe she was dead”; but that on otherasions, Cooke would deny
killing Bonistall and deny that he ever told Dr.rifiar otherwise.

Defense counsel referred to a report by Dr. Tuamel asked: “And did you
write there, for example, ‘At times he,” meaning.MZooke, ‘would describe
realistic versions of having sex with the victinmo&ing her and killing her and
then at other times he would deny having commitiedcrime at all?™” Dr. Turner
said: “Yes.”

On February 21, the trial judge began the procesdly asking defense
counsel whether Cooke wanted to return to the omam. Defense counsel had
not asked Cooke if he wanted to return but Coolkeria affirmatively expressed
any desire to return. Cooke did say that he walthe previous day’s proceedings
from the holding cell. The trial judge gave defersunsel permission to interrupt
the proceedings at any time to speak to Cookeey theeded to. Trial continued
with additional cross-examination of Dr. Turnerftek re-direct, the defense called

its next witness, Dr. Lawson Bernstein, a neuropsyast who had examined
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Cooke. When the proceedings concluded for the dafgnse counsel reported
that Cooke had not yet decided whether or notgtfyeand that they would give
the trial judge a report in the morning.

Before the trial judge excused the parties, thesgumotor asked for a ruling
on the State’s motion to admit evidence of the edartooke allegedly committed
in New Jersey, following the alleged crimes in Neky®elaware. The prosecutor
said: “I would ask your Honor to consider the shdtlandscape as of today; to
wit, Cooke’s confession is now in evidence.” Thegecutor argued that the
prejudice that normally surrounds admitting evidei€ uncharged misconduct—
that the “jury will take what happened in anotheame and assume guilt in the
instant case”—is no longer an issue. The proseaatd: “That issue is dead and
gone now because Cooke has admitted at leastriha,dhat Bonistall burglary,
rape and homicide. What's at issue in this case and really it's been an issue
in the case first and foremost since [defense aisjiswonderful opening
statement, is Cooke’s mental state.”

The defense responded that Cooke’s confessionet@tmistall homicide,
admitted through the testimony of the defense dxwéness, was “of no great
consequence in this case” because the two homsiamsacommitted prior to the
Bonistall homicide “are really what are at issueThe defense objected to the

admission of Cooke’s later New Jersey home invasim@tause the jury might use
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the testimony to infer that Cooke was qguilty of #arlier burglaries and home
invasions in Delaware. The defense explained: “Amat’'s where you cross the
line of [Rule] 403. We don’t contest the fact tinaéntal illness is a defense here;
however, the State still bears the burden of ptmfond a reasonable doubt on
Cuadra and Harmon [the victims of the two prior leamvasions].”

Later that day, the trial judge held a conferemte@, conference room behind
the courtroom, to discuss with the parties thendtiat logistics if Cooke chose to
testify. During the conference, they discussed kéo disagreement with his
attorneys about seeking a guilty but mentally érdict. The prosecution raised
the issue when it asked the trial judge whethertttz judge would “directly
admonish [Cooke] not to get into the, ‘I don't wahe mental illness defense’
business.” The trial judge noted that Cooke hadewaid in front of the jury that
he did not want a guilty but mentally ill verdiatdso the jury obviously knew that
he disagreed with that approach. The prosecutstieved that, although the jury
knew that Cooke did not want the mental illnesslence, the jury did not know
that “the defendant is angry with his attorneysuwht” The prosecution was
concerned about having to “brief that issue for tést of our lives about what
happens when a defendant trashes his attorneys testimony in his trial.”

Defense counsel also did not want Cooke to brindhispdispute with his

attorneys. They had no objections, however, tok€destifying that he did not
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think he was mentally ill. Defense counsel alsteddhat Cooke had a right to say
that he was not guilty. The trial judge and prosien agreed. The prosecution
clarified that they were concerned that Cooke waafdse to answer questions on
direct or cross-examination and would instead &dkut his frustration with the
trial judge’s pre-trial rulings and his anger whis attorneys. The prosecution
recognized that, “clearly, he can say he’s nottguénd that “he’s not mentally
ill.” A discussion off the record followed and thenference concluded.

On February 22, the last day of the defense’s ¢aseke was not present in
the courtroom and told his attorneys that he didwant to attend the proceedings.
The defense called a social worker who had workeld @ooke while he was in
prison, followed by a pastor who had offered Comd@gious counseling while he
was in prison. During direct examination of thetoa, defense counsel requested
a sidebar conference and asked the trial judgeh&hetr not it was permissible to
ask the pastor if Cooke had confessed to killingdsey Bonistall. Defense
counsel said: “I believe the answer [to that quedtwill be, ‘Yes.”

The trial judge excused the jury so the partiedctdiscuss the issue more.
The prosecution objected to the question becausmaliéd for hearsay. The
defense argued that the pastor’s testimony wasaeldo bolster the testimony of

Dr. Turner that Cooke had confessed to killing Btadl. The trial judge was
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concerned that the pastor's testimony would viotae priest-penitent privilege
and was not permissible without Cooke’s expresyevai

Therefore, the trial judge asked the correctiorie@fs to bring Cooke into
the courtroom. The trial judge asked Cooke whetiherot the pastor could testify
about their conversations. Cooke responded thalitherot want the pastor to
testify. The trial judge concluded that Cooke Imad waived the priest-penitent
privilege and that the pastor could not testify wtb&ooke’s confession to the
homicide:®

During the lunch recess, Cooke was brought backthré courtroom and the
trial judge had a colloquy with Cooke to determimleether or not he wanted to
testify. Cooke said that he had not yet deciddthe trial judge explained that
Cooke had to decide now. Cooke asked for ten mometes to think about it and
indicated that he wanted to talk to his attorndysua the decision.

When Cooke returned from meeting with his attorndys stated that he
wanted to testify. Defense counsel stated that iael explained to Cooke that the
trial judge would explain the limits of Cooke’s hig to testify and “the
responsibilities that accompany his exercise ofihist to testify.” The trial judge

told Cooke that he had to answer the questions &g asked, he had to be

8 The trial judge noted, however, that defense celuhad acted in good faith in calling the
pastor because the defendant had previously wahesgrivilege and so the privilege had been
waived “until a minute ago,” when Cooke told thaltjudge he did not want the pastor to
testify.
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respectful and not argumentative, and that, althdug could say that he is not
guilty, he could not get into his dispute with fasvyers or any feelings he had
about his lawyers and how they were handling hsecaThe trial judge told
Cooke: “I'm not saying that you're not entitled tbat opinion or whatever—
you've expressed it several times in this courtr@md upstairs in 8B—»but it's not
a matter that is to come up during your testimoefpke the jury.” The trial judge
told Cooke that “[i]f you get into that area, | mhgve to interrupt you or there
may be an objection from either one of your lawyersthe State about your
testifying or making any comments along those linedhe trial judge also
explained that Cooke could give up his right tditgsand his testimony would be
stricken if he became “too argumentative, too diseetful, [did] not give
responsive answers” or had an outburst.

When the colloquy concluded and Cooke was esconédf the courtroom,
defense counsel requested a sidebar conferenceasked for anex parte
conference with the trial judge regarding Cookesstitnony. Defense counsel
stated:

Your honor, we have a situation where, if the ddé is going to

testify: A, it's going to be against his attornewslvice, although he

still has his right to testify; B, we have someptdation about our

tendering him as a witness, and for that reasoar@going to request

that we have arex parte meeting about what we believe might
happen, on the record.

55



Defense counsel explained that they preferred timattrial judge tender
Cooke to testify. The trial judge granted defecsensel arex parteconference in
the trial judge’s chambers before the jury returfrech the luncheon recess.

At theex parteconference in chambers, defense counsel explained:

[T]he defendant is about to testify against hisragys’ advice and

against his best interest. It could be a one-waket to the death

house for him to testify and we really feel strongjat if he does
choose to testify, he do it without the assistasfceis attorneys. Our
proposal would be, if he does proceed to testifst the Court would
have him at the stand when the jury is broughtnith then briefly say
to the jury that, “This is the time set . . . aside Mr. Cooke to be
able to testify to the jury. Mr. Cooke, you mayntestify,” or words

to that effect. We don’t want to ask him any qicest because we
don’t think that it's in his best interest for wsask him questions.

Defense counsel said they did not know what Cooke going to say in his
testimony, but “[they were] of the belief, beyondeasonable doubt . . . that he’s
guilty of these offenses and [they were] of thesoemble belief that he will
probably testify to the contrary.” Defense courfselher explained that they did
not think Cooke was going to commit perjury becatisy reasonably believed
that Cooke “believes he’s not guilty.”

Defense counsel explained that Cooke at first deha&/ing committed the
crimes, then confessed in January 2006, but, bygphag of 2007, “had reverted
to, ‘I didn't do it.” And he’s been of that solidpmion since then.” Defense
counsel said that Cooke had been nice and conganig conversations with his

attorneys, but in terms of where the two ships are sailinghis litigation, they’'re
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not on the same course.Therefore, defense counsel did not want to prese
Cooke’s testimony because they believed that Coakad testify about what he

believed was the truth—that he did not commit thmes—but that this testimony

would not be consistent with the truth—that he aichmit the crimes’

Defense counsel explained their main concern wathng Cooke to testify
as follows: “[W]e’re charged with representing hand we’re trying to keep him
from getting a death sentence. And in our vievaiadawyers, participating in the
direct examination with him would assist him noa#it It would hurt his chances
to avoid a death sentence.” Defense counsel d¢endis pursued a guilty but
mentally ill verdict in an attempt to avoid a deatintence, but feared that if they
called Cooke to testify—even if they simply intr@gd him and did not ask direct
guestions—“to the extent we have any credibilitghwihis jury, we're going to
undermine that®

The trial judge recognized that defense counsel aldady admitted
Cooke’s confession through the testimony of Dr.riEuy but also that from “what
you're telling me, the indication is very stronghat he’s going to say something

to the opposite.” Therefore, the trial judge delieed that defense counsel did not

19 Defense counsel said: “[ln my opinion right now this moment in time, Mr. Cooke

subjectively believes he did not kill Lindsey Bamit And that's his belief, notwithstanding the
avalanche of evidence to the contrary. ... [Wg@rot say, given our opinion of [Cooke’s]
subjective belief, that he did not kill Lindsey.”

20 Defense counsel said they thought Cooke would dorfiegal suicide” when he testified

because they believed he would testify to the éetfeat it was “consensual sex, | left, | didn’tlkil

her, that's somebody else’s problem, the NewarkcPalre setting me up, it's a racial thing.”
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need to call Cooke to testify. Instead, Cooke wde seated at the witness stand
when the jury was brought into the courtrdomnd the trial judge would ask the

clerk to administer the oath to Cooke and then @ooduld testify as he chose.

The trial judge also said that if Cooke testifietessfully and obeyed the court’s

rules, he could return to the courtroom for theager of the trial.

6. Cooke Testifies.

Proceedings continued in the courtroom that af@mnowhen the jury was
brought in, Cooke was seated as planned, withdgs shackled but hidden from
the jury’s view. The trial judge said: “The nexitmess will be the defendant, Mr.
Cooke.” The trial judge then administered the datiCooke and said: “All right.
Mr. Cooke, you may proceed to testify, sir.”

The very first thing Cooke told the jury was that ¢id not agree with his
attorneys’ decision to pursue a guilty but mentdllyerdict and that he was not
guilty and was not mentally ill. He said: “Firdtall, I'd like to say | never picked
this mentally ill defense. That was my public defers’ idea. Never chose it.
Always argued about it.” Cooke said he had coestst told his attorneys and the
doctors that “I didn't do anything.... | didnkill this person,” but that his

attorneys seemed not to care what he said.

2L Cooke’s legs were to be shackled, but he woulsdaged so that his shackles were concealed.
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The trial judge interrupted Cooke to remind himttha could not testify
about that disagreement and told him to move omrtother subject. Cooke
proceeded to talk about his meetings with six d#ifé doctors who tried to “use
psychology on me” but had already pre-judged himh fommed the belief that he
was guilty because his attorneys had told them“So. that’'s why you heard what
they said,” explained Cooke, referring to the etgg¢estimony. Then he said: “So
as the outbursts, as you heard me say, ‘I'm ndtygui never took this mentally ill
defense.” You seen his presentation [referring isodounsel]. His presentation
was ‘Mr. Cooke is guilty but he’s mentally ill.".. So he had misrepresented me
and I'm quite sure you seen that as well. He khdwin't do this.”

Cooke also testified about his frustration with thal judge. He stated that
he told the trial judge about his dispute with &itorneys, but the trial judge did
not listen because he also believed Cooke wasg/guilboke said to the trial judge,
“And now you expect me to hold my tongue back you expect me to abide by
your rules. Like I'm supposed to fear you. Théygrerson | fear is God. And if |
die, like | said, | die for the truth. This womamasn’t who . . . they say she was.”

Cooke then said to the jury: “[T]hey use the mdntidll defense to railroad
me. They want to make you believe that I'm crazyié also stated, “I been got
rid of these public defenders. | fired them a Itinge ago. The judge allowed me

to keep them.” Cooke said that he was being sébapause | had sex with the
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young woman.” Later in his testimony, Cooke statéch not mentally ill. They
know I'm not mentally ill. I'm quite sure the presutor know I’'m not mentally ill.
And the judge even know I'm not mentally ill. . They never wanted to fight the
case, period. My own public defender told me whérst met him, he says, ‘I'm
not here to say you innocent, I'm only here totgetdeath penalty off you.™

When Cooke began to talk about one of the jurors ®@boke believed had
been involved in the crime, the prosecution obpeeed the trial judge asked the
jury to be taken out of the courtroom. The triatlge reminded Cooke that he
could not talk about the jurors and brought the juack in. When Cooke started
to talk about Bonistall, the prosecution objectgdia and the trial judge ordered
the jury taken out again. The trial judge warnewke that he could not talk about
Bonistall in front of the jury. Cooke seemed tgue that the jury had a right to
know that he believed he had consensual sex withisBdl. He said: “My public
defenders even knew this and they never even gpakep. Isn’'t that something?
It's like I'm my own counselor.”

The jury was brought back in and Cooke moved oanather, permissible
topic for a while. When Cooke began to talk abautmarijuana pipe that he
believed was found in Bonistall's apartment andl gshat her roommate smoked
marijuana, the trial judge ordered the jury outiagaNhen the jury was brought

back in, Cooke said, among other things, “How canaa prove he’s innocent if
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his public defender’s not doing it? How? | metdney actually want me to sit here
and just take everything, you know.” During histieony, Cooke also told the
jury that his legs were shackled under the table.

When Cooke concluded his testimony, he was croasiged. When the
prosecution concluded its cross-examination, thal judge gave Cooke an
opportunity for re-direct: “Mr. Cooke, if there’snghing you wish to say in
connection with the questions [the prosecutor] laaked you, now is your
opportunity, sir.” Cooke responded that he hadingt else to say “because |
never done this, period.” When Cooke and the jueye excused and left the
courtroom, the trial judge ruled:

It is my finding that based on the defendant’s eatdhis afternoon,

he persists in conduct [that is] contumacious,uiive, disrespectful

and all other appropriate adjectives to a degreeravhe has waived

his presence in this proceeding until some poséitlee point, which

might be closing or the return of a verdict. I'mimggy to ask defense

counsel to check with him each day to [affirmatwelsk him]

whether he wishes to return. And if he expredsatlie wishes to do
so, advise me and we’ll evaluate that.

7. The State’s Rebuttal.

On Monday, February 26, 2007 the State beganlistted. Cooke was not
present. He watched the proceedings from the mgldell. After the State
presented the testimony of Dr. Mechanick, there wa®cess so that defense
counsel could ask Cooke if he had any questionsttier doctor on cross-

examination. Cooke indicated that he did not.
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The next day, Cooke was still absent from the coamh. Defense counsel
told the trial judge that they had met with Cookattmorning to find out if he
wanted to return to the courtroom and Cooke saad ke did not. After the
luncheon recess, before the jury returned to thetmom, the trial judge discussed
with the attorneys whether “guilty but mentally Mas a defense, a mitigatare(,
something less than a conviction) or a convictignstatement by the prosecutor
led to a discussion that indicated that the tiiage and the attorneys knew that
defense counsel’s decision to pursue the guilty roantally ill verdict, despite
Cooke’s objection, could have ramifications on apleut they did not know how
to address the issue. The discussion went asvgllo

The Prosecutor: Well, it is a conviction, but it's not the santeng

[as a finding of “guilty.”] And if it is the samthing, then these guys

[defense counsel] are professionally negligenskirag for it. | mean,

let's not ignore the elephant in the room. Predmaldefense

counsel], as well-schooled and as technically prafit as they are,

wouldn’t be asking for a “guilty but mentally ilVerdict unless it was
somehow advantageous. And that’s all the Cowgaysng. Of course

it’s a conviction. So is extreme emotion distress.

The Court: Let's not go down this avenue, please. Let's/éed
there.

In the afternoon, the defense conducted -cross-exdion of Dr.
Mechanick. Defense counsel asked the doctor gheutispute Cooke was having
with his attorneys about the guilty but mentallyviérdict, presumably to support

the defense’s argument that Cooke was mentallyTihe doctor had testified that
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Cooke may have been malingering when he displayegh®ms of mental illness
In prison. Defense counsel asked the doctor:
[T]he evidence you have to consider that's befaove,is that Mr.
Cooke told Dr. Turner that he’'s not mentally illdathat he’s not
pursuing a mental illness defense; he told Dr. Biein that he’s not
mentally ill and that he’s not pursuing a mentalags defense; he told
you that he’s not mentally ill and that he’s notrsuing a mental
iliness defense; and he told this jury that he’'smentally ill and he’s

not pursuing a mental iliness defense? Isn’t thadence that you
have to go on right now?

In a follow-up question, defense counsel askedt ‘B can say this: That what
he said to you, what he said to Dr. Turner, whasdid to Dr. Bernstein and what
he said to this jury has been consistently, ‘I'mt mentally ill and I'm not about a
mental illness defense,’ isn't that true?”

On Wednesday, February 28, Cooke wanted to retutimet courtroom. Part
of the prosecution’s rebuttal evidence the previday had included testimony and
police reports about the New Jersey home invasi@uoke wanted to address that
evidence. Cooke was brought into the courtroomtaedrial judge asked him if
he wanted to return to the courtroom for the prdoegs. Cooke answered that he
wanted to be present and he wanted some of histigpesanswered by the
witnesses from the previous day and he wanteddsitfiyteabout those witnesses’
testimony. The trial judge explained that Cookaterneys decide what questions
to ask the witnesses. Cooke was frustrated tlsaattorneys were not asking the

guestions he wanted them to ask.
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Cooke also seemed frustrated that he had spokée twial judge about his
disagreement with his attorneys and the trial juldige not addressed his concerns.
Cooke began to indicate that he believed he wagsepting himself. He wanted
to testify again and address the rebuttal testimpayticularly Detective Rubin’s
testimony. He said: “I should be allowed to tgsafain on these matters. . . . |
should be able to defend myself by doing that beedhey [defense counsel] are
not defending me, period.” Cooke also stated ithlé could not testify and his
attorneys would not ask the questions he wanted theask, he would choose not
to be present because he could not guarantee éhabtld not have an outburst.
Cooke said: “l would rather just be out while tlei$appening.”

The trial judge honored Cooke’s wishes and told that he could continue
to watch the proceedings from the holding cell whiie state’s rebuttal continued.
The trial judge reserved his decision as to whetbeoke could take the stand
again to address the rebuttal evidence. Cookeesesrted out of the courtroom.
The State continued its rebuttal.

8. Cooke Testifies Again.

When the State concluded its rebuttal, the jury essused and the trial
judge brought in Cooke for another colloquy. Coské&l that he wanted to take
the stand again to discuss the New Jersey homaiansaand Dr. Mechanick’s

testimony, particularly what Cooke did and did saly to the doctor. The trial
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judge explained that Cooke could only talk aboutgh that were brought up in

the State’s rebuttal and that if Cooke went beyttrad and started talking about,
among other things, “complaints about your lawyarsomplaints about how your

lawyers are handling this case versus how you wiatatdnandle the case,” Cooke
would have to leave the courtroom. The trial judtg® reminded Cooke that if he
testified again, his legs would be shackled, betghackles would be concealed
from the jurors. The trial judge explained thawds not in Cooke’s best interest to
tell the jurors he was shackled, like he did tis teme he testified.

The trial judge asked if defense counsel wantecgsgeak and defense
counsel stated:

It is the advice that we have given Mr. Cooke thatiderstanding our

differences in the trial strategies that we havesped and that he

wished us to pursue and recognizing those diffe@emac opinion—it
remains our advice to him that he is not best sebyetestifying. In

other words, it is against the advice of his lawy#irat he testify at

this point.

The State continued to object to allowing Cooke tla@o opportunity to
testify, but the trial judge disagreed with the ggoutor’'s arguments. The trial
judge concluded that he would permit Cooke tofiesijain. The trial judge also
warned the prosecutor not to provoke Cooke durmogszexamination. The trial

judge said: “Honestly, | seriously had problemshwibur behavior last Thursday

[when the defendant testified] and I'm telling ydhis now—I wish | had
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interceded further because | think some of it edzated a situation which you
knew was going to be difficult as it is. | justrdiowant a repeat.”

When the jury was brought back into the courtro@moke was again seated
at a special witness stand where his legs coulghlekled but not visible to the
jury. The trial judge said to Cooke: “You haveicated that you wish to address
certain matters which came up in connection with 8tate’s rebuttal evidence.
You may now do so, sir.”

Cooke began with the following: “First of all, lomld like to talk about the
incident from Atlantic City, one thing. Like | wlyou on Thursday, I'm defending
my own self. So | don’t have to speak on that moveri Then Cooke talked about
the New Jersey crimes and gave details about thesithat were not in evidence.
When the trial judge told Cooke he could only tabbout things that were brought
up in the State’s rebuttal, Cooke said: “I needetahe jury know the truth. ... |
mean, you're trying to convince the jury like I'mcampulsive liar. But it seems
to me the State is a hypocrite and not me becaresgthing | said was true.” The
trial judge excused the jury and explained to Coible¢ he was not following the
rules and he was testifying about things that wetdn evidence, and therefore, he
lost his right to continue testifying. The trialdge said: “I'm going to stop this

right now before it gets any worse.” Cooke wasaeeda from the courtroom.
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After the jury was excused for the day, the trnimige ruled that, because of
Cooke’s conduct, he would not be permitted to retior the courtroom, “even
during summation and charge.” The trial judge waencerned with any
disruptions that may interrupt the flow of counselme in the arguments and
charging the jury” and also noted that Cooke “stlludes to the dispute he has
with his own counsel about the case.” The tridigel was afraid that during the
defense summation Cooke would interrupt in a way would be more prejudicial
to him than his absence from the proceedings wbald Therefore, Cooke would
continue to watch the proceedings by televisiomftbe holding cell.

0. Prayer Conference.

The proceedings resumed with the prayer confereamd@e trial judge’s
chambers on March 2, 2007. The trial judge wartied defense counsel that
defense counsel’'s statement in his opening, tleattivas no difference between
“guilty but mentally ilI” and “guilty” as far as # potential punishment, was not
proper. The trial judge told defense counsel wotaitgue in summation that a
verdict of guilty but mentally ill would not dimish the potential punishment
Cooke would receiv& Defense counsel said that he would comply withttfal

judge’s order but would come as close to suggestiagas he possibly could.

22\While they were discussing an unrelated issue,ptiosecution noted that there were “zero
cases to tell you who gets to choose the mentadsi defense, defense counsel or client.”
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10. Closing Arguments.

The parties gave their closing arguments on MarcB0®7. During the
defense’s closing, defense counsel told the just, thlthough Cooke said he
disagreed with his attorneys’ approach and claimmedvas not mentally ill, the
jury should take that as evidence of his mentaéls. Defense counsel said: “Mr.
Cooke’s testimony that he’s not pursuing a clainmeintal illness and that it's his
lawyers that are doing it, that’s true.” Defensertsel explained that, even though
“Mr. Cooke disagrees with his lawyers,” it “doest miiminish his claim of mental
iliness. It really reinforces it.” Defense couhsentinued:

Mr. Cooke cannot or will not admit his mental ilgse that's part of

his pathology. And, in the context of this casental illness is not a

defense, it's not an excuse, it's merely Mr. Coskeaiental status

when he committed these crimes. And he committedd crimes,

and you should find him guilty, guilty but mentaily We have all

heard Mr. Cooke’s statement, “I'm not guilty. I'not mentally ill.”

With all due respect to Mr. Cooke, the evidencevpsothat he’s

wrong on both counts. But you are the judges af, tyou’ll consider

all of the evidence and reach your verdict. I'nmfosbent that you will
find Mr. Cooke guilty but mentally ill on all theoants®?

In the State’'s closing, the prosecutor also renwharken Cooke’s
disagreement with his counsel. The prosecutoicized the defense’s argument
that the jury should consider the fact that theeddéint does not want to pursue a

mental iliness verdict as evidence of his mentaéfs. The prosecutor argued that

23 Defense counsel later summarized his closing aegairas follows: “I stood in front of this
jury and said, ‘He’s guilty,” and ‘Just determindéether he’s mentally ill or not.””
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whether Cooke wanted to pursue a mental illnesdictewas irrelevant to whether
or not he had a mental illness. The prosecutagditge jury to find that Cooke did
not have a mental iliness and to simply find hinitgu

11. The Jury’s Verdict and the Penalty Phase.

The trial judge stated that Cooke had a right tptesent for the reading of
the verdict, but the trial judge would have a ogllp with Cooke beforehand to
remind Cooke to behave. During the colloquy, tied judge told Cooke that he
did not have a right to speak during the returrthaf verdict but if there was a
verdict of guilty, Cooke could address the jurytie penalty phase. Cooke said
that he would be quiet during the return of thedietr The jury returned a verdict
of guilty on all counts. Cooke remained quiet tlglbout the proceedings.

Despite failing to obtain a guilty but mentally verdict, during the penalty
phase, counsel emphasized Cooke’s mental state magigating circumstance,
along with his traumatic childhood, his learningabilities, and the impact his
execution would have on his family. The jury votethnimously to recommend a
sentence of death. In a June 6, 2007 opiniontriddgudge agreed with the jury’s
recommendation and sentenced Cooke to diéatfirial counsel filed a timely
notice of appeal and moved to withdraw and/or figr appointment of independent

counsel. We granted the motion and appointed tbsept appellate counsel.

24 State v. Cooke2007 WL 2129018 (Del. Super Ct. June 6, 2007).
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[ll. Cooke’s Sixth Amendment Claim
Cooke contends that the Superior Court deprived Iloimhis Sixth
Amendment rights guaranteed by the United Statessi@otion when it: (1)
permitted his defense attorneys to present evidandeargue to the jury that he
was “guilty but mentally ill” over his express amepeated objections; and (2)
failed to sufficiently and timely inquire into hdispute with his defense attorneys

25 We review

about their decision to pursue a verdict of “gulliyt mentally ill.
claims of violations of constitutional rightie novc’®

The Sixth Amendment to the United States Constituprovides that “[i]jn
all criminal prosecutions, the accused shall eth@yright to...have the Assistance
of Counsel for his defencé” The United States Supreme Court has long hetd tha

“the right to counsel is the right to the effectigesistance of counséf” The

purpose of this right is to “ensure a fair trialicda“ensure that a defendant has the

2> Because the Sixth Amendment requires reversalisncase, we do not address Cooke’s claim
under Article |, Section 7 of the Delaware Consittu.

6 Norman v. State-- A.2d ----, 2009 WL 1676828, at *8 (Del. Jub&, 2009):Weber v. State
971 A.2d 135, 141 (Del. 2009Fapano v. Stater81 A.2d 556, 607 (Del. 2001).

2 U.S.ConsT. amend. VI;see Johnson v. Zerbs304 U.S. 458, 463 (1938) (holding that the
Sixth Amendment right to counsel in criminal prodiegs applies in federal courtsyideon v.
Wainwright 372 U.S. 335, 342 (1963) (holding that the Siathendment right to counsel in
criminal proceedings applies to states throughRberteenth Amendmentsee Kimmelman v.
Morrison, 477 U.S. 365, 380 (1986) (explaining that thestitutional right to counsel is not
“conditioned upon actual innocence,” but rathé'gimnted to the innocent and the guilty alike”).
28 McMann v. Richardsqr397 U.S. 759, 771 n.14 (197@ge e.g, Reece v. Georgj&50 U.S.
85, 90 (1955)Glasser v. United State815 U.S. 60, 69-70 (1942)very v. Alabama308 U.S.
444, 445 (1940)Powell v. Alabama287 U.S. 45, 57 (1932).

70



assistance necessary to justify reliance on theomg of the proceeding?”
Accordingly, “[tlhe benchmark for judging any claiaf ineffectiveness must be
whether counsel’s conduct so undermined the priyjmetioning of the adversarial
process that the trial cannot be relied on as lgaminduced a just resuft*”

A. Defense counsel’s decision to pursue a verdicgolty but mentally ill
violated Cooke’s constitutional rights.

When a defendant is represented by counsel, tHemiytto manage the
day-to-day conduct of the defense rests with therraty>® Specifically, the
defense attorney “has the immediate and ultimagpamsibility of deciding if and
when to object, which witnesses, if any, to catid avhat defenses to develo.”
In addition to shouldering these tactical decisjompresentation of a criminal
defendant entails certain basic duties.

Counsel’s function is to assist the defendant, latce counsel owes

the client a duty of loyalty, a duty to avoid cocif$ of interest. From

counsel’s function as assistant to the defendamteléhe overarching

duty to advocate the defendant’s cause and moteydar duties to

consult with the defendant on important decisiond & keep the

defendant informed of important developments in ¢barse of the
prosecution. Counsel also has a duty to bringetar Isuch skill and

29 Strickland v. Washingtor66 U.S. 668, 686, 691-92 (1984%e also United States v. Cronic
466 U.S. 648, 658 (1984).

%0 Strickland at 686.

31 New York v. Hill 528 U.S. 110, 114-15 (2000)aylor v. lllinois 484 U.S. 400, 418 (1988);
Wainwright v. Syke433 U.S. 72, 93 (1977) (Burger, C.J., concurriagrordIn re Petition of
State for a Writ of Mandamp818 A.2d 1151, 1154 (Del. 2007).

32 Wainwright 433 U.S. at 93accord In re Petition of State918 A.2d at 1155see also
Strickland at 690 (explaining that “strategic choices maltier dhorough investigation of the law
and facts relevant to plausible options are vityuahchallengeable”).
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knowledge as will render the trial a reliable adaeal testing
process”

The defense attorney’s duty to consult with theeddant regarding
“important decisions” does not require counsellitam the defendant’s consent to
“every tactical decision® However, certain decisions regarding the exeroise
waiver of basic trial and appellate rights are sspnal to the defendant “that they
cannot be made for the defendant by a surrodgatelri Jones v. Barne¥ the
United States Supreme Court recognized that a ralndefendant has “ultimate
authority to make certain fundamental decisionsarmigg the case, as to whether
to plead guilty, waive a jury, testify in his orrh@wn behalf, or take an appeal.”

Such choices “implicate inherently personal rightsch would call into question

3 Strickland 466 U.S. at 688 (citinGuyler v. Sullivan446 U.S. 335, 346 (1980Fowell 287
U.S. at 68-69);see also Faretta v. Californjad22 U.S. 806, 820 (1975) (explaining that
“however expert, [a defense lawyer] is still anistssit” and not a “master” because otherwise
“the right to make a defense [would be] strippedtlté personal character upon which the
[Constitution] insists.”);cf. DEL. LAWYERS RULES OFPROF L CONDUCTR. 1.4(a)(1) (“A lawyer
shall ... reasonably consult with the client aboetitieans by which the client’s objectives are to
be accomplished”); BSTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 16, cmt. C
(2000).

* Florida v. Nixon 543 U.S. 175, 187 (2004) (citirf8trickland 466 U.S. at 688Taylor, 484
U.S. at 417-18).

% Nixon, 543 U.S. at 187see also Faretta422 U.S. at 819-20 (explaining that the Sixth
Amendment provides an “implied” right “to defendhdt] is given directly to the accused; for it
is he who suffers the consequences if the defexilse’y.

36463 U.S. 745, 751 (19833pe also Nixon543 U.S. at 187AWainwright 433 U.S. at 93 n.1;
accord In re Petition of State918 A.2d at 1154. Idones the Court recognized that this
principle was embodied in the then-proposed ModdeR of Professional Conduct Rule 1.2(a)
(Final Draft 1982), which provides: “A lawyer shalbide by a client’s decisions concerning the
objectives of representation ... and shall consulhhe client as to the means by which they
are to be pursued.... In a criminal case, the lavghatl abide by the client’s decision as to
the plea to be entered, whether to waive jury taatl whether the client will testify 463 U.S.

at 753 n.6rf. RESTATEMENT(THIRD) OF THELAW GOVERNING LAWYERS 8§ 22(1).
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the fundamental fairness of the trial if made byare other than the defendarit.”
Therefore, as to these decisions on the objectvdbe representation, a lawyer
“must both consult with the defendaand obtain consent to the recommended
course of action® These rights cannot be waived by counsel withiiet
defendant’s fully-informed and publicly-acknowledgeonsent?

Accordingly, the defendant has autonomy to makentbst basic decisions
affecting his case, including whether to plead guitty and have a trial by jury
where he has an opportunity to confront and craasae adverse witnesses, and
whether to testify® Although these fundamental decisions are indeesdes)ic
choices that counsel might be better able to mhk&eause the consequences of
them are the defendant’s alone, they are too irapbtb be made by anyone efSe.
Moreover, counsel cannot undermine the defendaigi'é to make these personal
and fundamental decisions by ignoring the deferislaohoice and arguing

affirmatively against the defendant’s chosen obje¢f Here, defense counsel

37 Arko v. People183 P.3d 555, 558 (Colo. 2008ge also Gonzalez v. United StatesU.S.
----, 128 S. Ct. 1765, 1771 (2008) (“[S]Jome basial tchoices are so important that an attorney
must seek the client’s consent in order to waieripht.”) (citingNixon 543 U.S. at 187).

3 Nixon, 543 U.S. at 187 (emphasis added).

% See Taylar484 U.S. at 417-18rookhart v. Janis384 U.S. 1, 7-8 (1966).

“0SeeBoykin v. Alabama395 U.S. 238, 243 (1969) (right to plead not tylil Duncan v.
Louisiang 391 U.S. 145, 149 (1968) (right to trial by juriPointer v. Texas380 U.S. 400, 403
(1965) (right to confront witnessedfalloy v. Hogan378 U.S. 1, 6 (1964) (right to not testify).
! See Faretta422 U.S. at 819-2@rookhart 384 U.S. at 7-8.

*2This rule is consistent with, although not cor@dlby, Rule 1.2(a) of the Model Rules of
Professional Conduct, Rule 1.2(a) of the Delawaeyer’'s Rules of Professional Conduct, and
the Restatement (Third) of the Law Governing Lawy&22(1) cmt. b, d.

73



pursued a “guilty but mentally ill” verdict over Gke’s vociferous and repeated
protestations that he was completely innocent atdwentally ill. This strategy
deprived Cooke of his constitutional right to matke fundamental decisions
regarding his case.

1. Defense counsel infringed Cooke’s right to pleatiguolty.

One of the fundamental decisions reserved for #fertlant alone to make
is the plea decisioff. In Delaware, “[a] defendant may plead not guitiuilty,
nolo contendere, or guilty but mentally iff” A defendant may also raise the
“defense” of “guilty but mentally ill” at triaf> In this case, Cooke was competent
to stand trial and chose the alternative of a pleaot guilty over a plea of guilty
but mentally ill*® Nevertheless, Cooke’s attorneys decided to aer@ooke’s
choice and advised the trial judge that they woas#t the jury, over Cooke’s
objection, to find Cooke guilty but mentally ill.

In a pretrial conference, the defense attorneys tio¢ trial judge that the

conflict between their objective and Cooke’s ohjextmight result in disastrous

“3Gonzalez128 S. Ct. at 1769 (explaining right to plead goilty is a fundamental right that
defendant must waive personally and attorney atama@ot waive).

4 SUPER CT. CRIM. R. 11(a).

> Seell Del. C.§ 408.

“®n Indiana v. Edwards128 S. Ct. 2379, 2387-88 (2008), the United St&epreme Court
recognized that defendants could be competentattddirial, but not sufficiently competent to
represent themselves. The Court held that théh @irtendment right to self-representation did
not prohibit States from insisting on counsel whiefiendants were not competent to conduct
trial proceedings themselves. Here, there is rbcation that Cooke was not sufficiently
competent to make decisions about his case.
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consequences before the jury. The judge was coadexbout the propriety of the
defense attorneys pursuing an objective that wasnsistent with Cooke’s
objective. The trial judge stated: “I don’t knoww you can argue something that
has the word ‘guilty’ in it when the defendant doésvant you to, because it's
guilty as charged, not guilty of the lesser-incldideffense.” Yet, the record
reflects that defense counsel did so without the judge ever attempting to
address the rift counsel described as an imperdigagter.

In their opening statement, Cooke’s defense atysrigave no support for
Cooke’s desire to plead not guilty. Instead, ttodg the jury they would introduce
evidence that Cooke was “guilty but mentally illLater, in presenting that mental
iliness evidence during trial, Cooke’s defenserattgs introduced a confession
which he disputed. Then, in their closing arguntenthe jury, Cooke’s defense
attorneys asked the jury to reject Cooke’s pleanof guilty because “he
committed” the crimes with which he was chargedey did not ask the jury to
consider Cooke’s objective of being found not guitiut instead asked the jury to
agree with their objective by finding Cooke guitiyt mentally ill.

The defense attorneys told the trial judge thay tb@w no problem with
Cooke entering a not guilty plea and assertingrimecence while they argued to
the jury that he was guilty but mentally ill. Wed two problems with that course

of conduct. First, Cooke did not have the “assistd of counsel in pursuing his
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chosen objective for the trial—obtaining a not tywilerdict?” Second, Cooke was
denied the benefit of the reasonable doubt standadd meaningful adversarial
testing of the prosecution’s cae.Consequently, Cooke’s fundamental right to
enter a plea of not guilty was effectively negatgdhe conflicting objective of his
defense attorneys to have the jury find him guilty mentally ill*°

2. Defense counsel negated Cooke’s right to testiiysrown defense.

A second fundamental decision reserved for thendighet alone to make is
the decision to testifi’ Cooke wanted to exercise his right to testifjnis own
defense, but his attorneys refused to call him ast@ess because they believed
that he would assert his innocence, contradictoumsel’s position that Cooke was
guilty of the crimes charged. They explained t@abke’s assertion of factual

innocence would not be perjury because Cooke lidve was innocent. The

“"Cronic, 466 U.S. at 656 (“[T]he adversarial process mtet by the Sixth Amendment
requires that the accused have counsel actingirole of an advocate.”) (citations omitted).

8 |d. (“The right to the effective assistance of courisehus the right of the accused to require
the prosecution’s case to survive the crucible @aningful adversarial testing.”see also
Weber 971 A.2d at 142-43 (stating that the trial judiges an obligation to ensure “that the jury
will accord the defendant the full benefit of tle@sonable doubt standard”).

“9Nixon 543 U.S. at 187 (citingones 463 U.S. at 751Brookhart 384 U.S. at 6-7)see
Gonzalez128 S. Ct. at 1769 (citingrookhart 384 U.S. at 7-8).

0 Riggins v. Nevad&b04 U.S. 127, 144 (1992) (“It is well establishidt the defendant has the
right to testify in his own behalf, a right we hafend essential to our adversary system.”)
(citing In re Oliver, 333 U.S. 257, 273 (1948)).

>1 Counsel apparently recognized that to be guiltpefury, a person must “swear falsel\See

11 Del. C.81223. *“A person ‘swears falsely’ when the persatentionally makes a false
statement or affirms the truth of a false statenpeeviously made, knowing it to be false or not
believing it to be true, while giving testimony wnder oath in a written statement.” D&l. C.

8§ 1224; see also Nix v. Whitesidd75 U.S. 157, 171 (1986) (holding that the rigitthe
effective assistance of counsel is not violatedmdue attorney refuses to assist the defendant in
presenting perjured testimony).
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defense attorneys then told the trial judge, whalldlanake the final decision on
whether to sentence Cooke to life or death, thaly thelieved Cooke had
committed the crimes and was guilty but mentally Wltimately, the trial judge
called Cooke to testify because his defense atysrrefused to do so.

Cooke testified that he did not agree with hisratgs’ guilty but mentally
il strategy and that he was “on his own” for reggetation. Cooke denied
committing the crimes in an effort to realize maltobjective of being found not
guilty. In an effort to realize their independénél objective of having the jury
return a verdict of guilty but mentally ill, Cooleedefense attorneys completely
negated Cooke’s objective of having the jury finchmot guilty by introducing
into evidence—without seeking Cooke’s waiver of thgychotherapist-patient
privilege>—a confession which Cooke denied making. Cookésrizeys also
attempted to ask Cooke’s pastor, on direct examimatwhether Cooke had
confessed, but Cooke refused to waive his rightptotect the privileged
communicatior’? That exchange on the record illustrates the ntadeiof the

conflict between Cooke and his attorneys.

*2See DEL. R. EviD. 503 (mental health provider, physician, and petitérapist-patient
privilege) (providing for a privilege that allowsé patient to refuse to disclose confidential
communications made to a mental health providertter purpose of diagnosis or treatment
unless, among other exceptions, the communicasorelevant to an issue of the mental or
emotional condition of the patient used as an efeéroka claim or defense in any proceeding).
*3SeeDEL. R. EvID. 505 (religious privilege) (providing for a prietje that allows a person to
refuse to disclose, and to prevent another froral@iig, a confidential communication by the
person to a clergyman in his capacity as a spiradaisor). For undisclosed reasons, defense
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The prosecution recognized that the question ofk€sonnocence was no
longer an issue after the defense attorneys inteiCooke’s disputed statements
to Dr. Turner. The prosecutor said: “I would askur Honor to consider the
shifting landscape as of today; to wit, Cooke’sfesmion is now in evidence.” In
response to an argument about prejudice from tlneduaction of “other crimes,”
the prosecutor said: “That issue is dead and gomehbecause Cooke has admitted
at least that crime, that Bonistall burglary, rapel homicide. What's at issue in
this case now, and really it's been an issue incdme first and foremost since
[defense counsel’'s] wonderful opening statement,Cmoke’'s mental state.”
Consequently, Cooke’s fundamental right to tesiify his own defense was
effectively negated by the objective of his defeatierneys to have the jury find
him guilty but mentally il?*

3. Defense counsel deprived Cooke of the right targoartial jury trial.

A third fundamental decision reserved for the ddést alone to make is the
decision to have a jury tridl. Cooke’s defense attorneys compromised the

impartiality of his jury, starting with their oparg statement, in which they told the

counsel believed that Cooke had confessed to hssopdhat he killed Lindsay Bonistall;
however, the record does not indicate whether bCooke acknowledged any such confession.
> Nixon 543 U.S. at 187 (citinglones 463 U.S. at 751)see Riggins 504 U.S. at 145
(explaining that preventing a defendant from e»seéng his constitutional right to take the stand
in his own defense “would contradict not only thght of the accused to conduct her own
defense, but also her right to make this defengeiaon” and “in his or her own words”) (citing
Rock v. Arkansa#l83 U.S. 44, 52-53 (1987)).

> Nixon, 504 U.S. at 187 (citingones 463 U.S. at 751Boykin 395 U.S. at 243Duncan 391
U.S. at 148-49.
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jury—against Cooke’s wishes—that Cooke was quiltyientally ill. The record
reflects frequent exchanges between the trial juttgedefense attorneys, and the
State about the fear that Cooke would react adlyeirséront of the jury about the
conflict between him and his attorneys over thediye of Cooke’s trial.

Although the trial judge met with Cooke and all thle attorneys in a
separate courtroom after the opening statemergstridd proceeded without the
conflict in objectives being either addressed @oheed. This resulted in the
frequent outbursts in front of the jury that deferesunsel had predicted. Not only
did Cooke testify about his dispute with his deéeatiorneys about the guilty but
mentally ill objective, but on two separate occasitis outbursts on the subject
resulted in his attorneys moving for a mistrialcéaese Cooke’s assertion that he
was “not guilty” was “highly prejudicial to the d=ise thatve're putting on.”

The record reflects that Cooke’s right to a jungltivas also compromised
by his exclusion from the courtroom at the requafshis counset® Although

Cooke was removed from the courtroom for outbuattsut the conduct of his

%% Nixon, 543 U.S. at 187 (explaining that the right taltby jury and the right to confront one’s
accusers are “constitutional rights that inhereinriminal trial”) (citing Boykin 395 U.S. at
243); United States v. Ryibs36 U.S. 622, 629 (2002) (explaining that “otlaecompanying
constitutional guarantees” to the right to a faialtinclude the Sixth Amendment right to
confront one’s accusers and right to trial by juiaryland v. Craig 497 U.S. 836, 849-50
(1990) (explaining that “face-to-face confrontatisith withesses appearing at trial” is important
though not “an indispensable element of the SixtheAdment's guarantee of the right to
confront one’s accusers”But see lllinois v. Allen397 U.S. 337, 342-43 (1970) (explaining that
the constitutional right to be present at trial waas violated where the trial judge removed the
defendant for disruptive behavior).
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defense attorneys generally and specifically orasions when evidence to support
the guilty but mentally ill objective was presentat other times, Cooke’s defense
attorneys told the judge it would be better for Kmmot to be in the courtroom
when they presented the mental illness evidenceéh&o jury over Cooke’s
objection. Accordingly, despite Cooke’s requestdqgury trial, the objective of
his defense attorneys led to their asking for kidusion from the courtroom while
they presented either evidence or argument thak€€opposed.

The denial of Cooke’s right to a fair trial by anpartial jury on the issue of
his guilt is apparent from his defense attorneyssiog argument, during which
they told the jury that Cooke’s testimony aboutihisocence was not credible and
should not be believed because it was a manifestafi his mental illness. They
also told the jury that Cooke committed the crimeth which he was charged.
The defense attorneys then asked the jury to fimok€ guilty but mentally ill.

Moreover, by pursuing the objective of obtainingalty but mentally ill
verdict during the guilt phase, the defense alsmpromised the impartiality of
Cooke’s jury during itgpenalty phaseconsideration of the statutory aggravating
factors that would make Cooke death eligible. Deéecounsel hoped that a guilty
but mentally ill verdict would give Cooke the adtage of a mental illness
mitigating factor as a matter of law during the glehphase. However, by asking

the jury to find Cooke guilty but mentally ill, aharged, defense counsel also
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asked the jury to find Cooke guilty of all the feles that established statutory
aggravating circumstances as a matter of fawCooke’s assertion of factual
innocence disputed not only his guilt, but alsodligibility for the death penalty.
His own attorneys affirmatively opposed his aseartf innocence by contending
he committed the crimes charged and that his testmasserting innocence
demonstrated mental illness. As result, Cooketsdfimental right to have an
impartial jury during both the guilt and the peggthases was effectively negated
by the objective of his defense attorneys to hdee jury find him guilty but
mentally ill >

4. Florida v. Nixondoes not mandate application $fricklandbecause
Cooke adamantly opposed counsel’s course of conduct

In Florida v. Nixon> the United States Supreme Court explained that,
although defense counsel is obligated to discugsnpal strategies with the
defendant, “when counsel informs the defendanhefstrategy counsel believes to
be in the defendant’s best interestd the defendant is unresponsigeunsel’s
strategic choice is not impeded by any blanket ddenanding the defendant’s
explicit consent.” In that case, defense couneelditd that the best strategy was
to concede that the defendant had committed murdéhe guilt phase of the

capital trial, and to concentrate on attemptingpare the defendant’s life in the

>’ See Steckel v. Staf22 A.2d 5, 13 (Del. 1998).
8 Nixon, 543 U.S. at 187 (citingones 463 U.S. at 751).
9543 U.S. 175, 192 (2004) (citirBjrickland 466 U.S. at 688) (emphasis added)).
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penalty phase. Counsel consulted with and inforrttezl defendant that the
strategy was the best way to attempt to avoid éhdeentence. The defendant did
not respond affirmatively or negatively, and so rsel proceeded with that
strategy without the defendant’s express con¥ent.

The United States Supreme Court explained thatnhvehdefendant fails to
give “express consent” to pursue “a tenable styafgmat] counsel has adequately
disclosed to and discussed with the defendantjugiee is not presumed.
Instead, “[t]he reasonableness of counsel’'s peidoge after consultation with the
defendant yields no respongeust be judged in accord with the inquiry gergral
applicable to ineffective-assistance-of-counseintdd’ that is, whether counsel’s
representation “fell below an objective standardrezsonablenes§? The court
explained that a presumption of prejudice “is notorder basedolely on a
defendant’s failure to provide express consent terable strategy counsel has
adequately disclosed to and discussed with thendafe.”

This case is not lik&lixon where the defendant did not respond to counsel’'s

proposed strategy, and neither consented nor edjeghen his counsel pursued

that strategy at trial. In stark contrast to tkeéeddant’s silence in that case, Cooke

®d. at 186-87. Counsel explained his strategy tadtifendant several times and the defendant
“did nothing affirmative or negative.”ld. at 186. Because he could not elicit a definitive
response from the defendant, counsel “chose toupuise concession strategy because, in his
professional judgment, it appeared to be the orly t® save the defendant’s lifeld.

°l1d. at 179 (citingCronic, 466 U.S. at 659).

®2|d. at 178 (citingStrickland 466 U.S. at 688) (emphasis added).

®31d. at 179 (citingCronic, 466 U.S. at 659) (emphasis added).

82



repeatedly objected to his counsel’s objective l[mbming a verdict of guilty but
mentally ill, and asserted his factual innocencas@ient with his plea of not
guilty.** The Court’s holding ilNixon that counsel was not required to acquire the
defendant’s “affirmative, explicit acceptance” totactical decision to concede
guilt, was expressly qualified as applying onlythe factual scenario in which the
defendant is unresponsive to counsel’s proposedesy®™ However, where, as
here, the defendamidamantly objectso counsel’'s proposed objective to concede
guilt and pursue a verdict of guilty but mentally and counsel proceeds with that
objective anyway, the defendant is effectively dega of his constitutional right
to decide personally whether to plead guilty to ph@secution’s case, to testify in

his own defense, and to have a trial by an impgttig.*® The right to make these

® We note that a hypothetical was presented duriiad) @gument inNixon with a striking
similarity to the facts before us. Justice Soyersented counsel for the United States (as
amicus curiae supporting the state of Florida) veithypothetical defendant who “goes whole
hog” in announcing to the jury and the trial judbat he disagrees with his counsel’s decision to
concede guilt and that he is innocent. Counsgbamded that, under those circumstances,
alternative counsel should be appointed. Justmee® agreed, but further inquired whether, if
no alternative counsel is appointed, “there is pogsibility ... of finding adequacy of counsel?”
Counsel responded “Probably not ....” and concedad tthis type of situation would “lead to
such a breakdown in the attorney-client relatiopghat [the attorney] couldn’t possibly render
effective assistance of counsel.” Transcript oalOkrgument at 22-23Nixon, 543 U.S. 175
(No. 03-931).

®® Nixon, 543 U.S. at 192.

% Cf. Kimberly Helene Zelnickin Gideon’s Shadow: The Loss of Defendant Autonamaythe
Growing Scope of Attorney DiscretioB0 Av. J. CRIM. L. 363, 397-98 (2003) (“Because these
rights [enumerated idone$ are retained for the defendant, counsel shouldduend by his
client’s decisions regarding how he wishes to d@gerthese rights, and further, counsel should
be bound to act in a fashion that is consistent wWibse decisions.”); Peter A. Joy & Kevin C.
McMunigal, Counsel or Client—Who'’s in Charge22 Crim. Justice 34, 36 (2008) (explaining
that Nixon exemplifies a judicial trend that “courts tendimterpret a defendant’s silence after
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decisions is nullified if counsel can override thagainst the defendant’s wishes.
In this case, the trial court’s failure to addrdss breakdown in the attorney-client
relationship allowed defense counsel to proceedl witrial objective that Cooke

expressly opposed. This deprived Cooke of hishSihendment right to make

fundamental decisions concerning his cHse.

B. Cooke was denied the assistance of counses$iddiense.

Generally, we do not consider claims of ineffectagsistance of counsel in a
direct appeal® The reason for that practice, in part, is to dtgve record on that
issue in a Superior Court Rule 61 post-convictioocpeding. In Cooke’s case,
however, the actions of trial counsel are not dspwand are clearly reflected in

the Superior Court proceedinys. Therefore, the present record is sufficient for

consultation with defense counsel as acquiescenc®fense counsel’s advice or action even
when the action may waive a defendant’s fundameiggiad”).

%7 See Farettad22 U.S. at 819-20 (explaining that the Sixth Awment “grants to the accused
personally the right to make his defensegpe alsol GEOFFREYC. HAZARD JR. & C. WILLIAM
HODES THE LAW OF LAWYERING 8§ 5.6, illus. 5-3 (3d ed. 2009) (explaining thatraminal
defense lawyer who interferes with a client’'s aotoous choice in the area of critical turning-
point decisions is not providing the effective atmice of counsel required by the Sixth
Amendment); Joy & McMunigakupranote 66 at 35-36 (noting that some courts havd tlse
Faretta holding “as grounds for concluding that the clienight to decide the objectives of
representation includes the defenses to be raisddwdether mitigation evidence should be
introduced) (citingState v. Hedges8 P.3d 1259, 1273-74 (Kan. 200®ruitt v. State 514
S.E.2d 639, 650 (Ga. 199®eople v. Frierson705 P.2d 396, 403-04 (Cal. 1983))).

% See e.g, Desmond v. Stat®54 A.2d 821, 829 (Del. 1994)yright v. State513 A2.d 1310,
1315 (Del. 1986)Duross v. State494 A.2d 1265, 1269 (Del. 198%¢cordSupPr. CT. R. 8.

%9 See State v. Cartefi4 P.3d 1138, 1144 (Kan. 2000) (explaining that Supreme Court of
Kansas generally does not consider a defendargertasn of ineffective assistance of counsel
before the trial court has had an opportunity teeas counsel’s performance, but that such
assessment by the trial court is not necessaheifécord on appeal is sufficiently complete to
decide the issue on direct appeal and it wouldesexv purpose to remandyee also United
States v. Swanspf843 F.2d 1070, 1072-73 (9th Cir. 1991).
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this Court to review Cooke’s constitutional claims;luding the argument that he
was denied his Sixth Amendment right to the effectissistance of counsél.

To prevail on a claim of ineffective assistancecofinsel, a defendant must
typically satisfy the two-pronged test set ouSimickland v. Washingtoft First,
counsel's performance must have been deficient, nmgathat “counsel’s
representation fell below an objective standardeafsonablenes$® Second, if
counsel was deficient, there must be “a reasongbbdability that, but for
counsel's unprofessional errors, the result of pheceeding would have been

"3 However, inUnited States v. Cronj¢ a companion case to

different.
Strickland the United States Supreme Court held that ther¢haee scenarios in
which the defendant need not satisfy thwickland test, because prejudice is
presumed: (1) where there is a complete denialoohsel; (2) where counsel
entirely fails to subject the prosecution’s casemi@aningful adversarial testing;
and (3) where counsel is asked to provide assistamccircumstances where
competent counsel likely could not. The seconcueistance applies in this case.

In Cronic, the Court explained what it considered to be ‘megful

adversarial testing”:

O Carter, 14 P.3d at 1144 (stating that “[t]he record ompes is sufficient for this court to
consider [the defendant’s] constitutional clainmgluding ineffective assistance of counsel”).
1466 U.S. 668 (1984).

’?1d. at 688.

®1d. at 694.

4466 U.S. 648, 659-62 (1984).
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The adversarial process protected by the Sixth Almemt requires
that the accused have “counsel acting in the rbée@dvocate.” The
right to the effective assistance of counsel issthiwe right of the
accused to require the prosecution’s case to surthe crucible of
meaningful adversarial testing. When a true adwelscriminal trial
has been conducted ... the kind of testing envisidmgdhe Sixth
Amendment has occurred. But if the process lasesharacter as a
confrontation between adversaries, the constitatiaguarantee is
violated?®

The Court further explained the defendant must skiler the deprivation of a
constitutional right “of the first magnitude” or gscific errors of counsel [that]
undermined the reliability of the finding of guilt°

The United States Supreme Court elaborate@€mmic's second exception
more recently irBell v. Con€. In that case, the defendant’s attorney failed tb ca
witnesses, present available mitigating evidenaemake a closing argument
during the penalty phase of the trial, althoughdltemake an opening statement
and cross-examine witnesses. The Court explainadin order to “presume[e]
prejudice based on an attorney’s failure to test pinosecutor’'s case ... the
attorney’s failure must be complet®” The Court further explained that in
“distinguishing between the rule &tricklandand that ofCronic, [the] difference
Is not of degree but of kind,” and that this distian hinges on whether the

petitioner alleges a defect in the “proceeding asale” or “at specific points” of

®1d. at 656-57 (quotingAnders v. California386 U.S. 738, 743 (1967)3ee also Melendez-
Diaz v. Massachuseft2009 WL 1789468, at *28 (June 25, 2009) (Kenn&gdissenting).

®1d. at 659 & n.26.

7535 U.S. 685 (2002).

81d. at 696-97 (citingCronic, 466 U.S. at 659).
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the trial”® Noting that the defendant had alleged only thatdounsel failed to
introduce certain evidence and waived a closingiraent, the Court held that
these challenges were “plainly of the same ilk th&ospecific attorney errors we
have held subject tBtricklands performance and prejudice componefts.”

In this case, when Cooke exercised his ultimatbaily to make certain
fundamental decisions, his attorneys insisted eir ttwn objective. The enormity
of this conflict was accurately summarized by dséenoounsel during an exchange
with the trial judge. They explained that Cookel Hieeen nice and congenial in
conversations with his attorney$ut in terms of where the two ships are sailing in
this litigation, they’re not on the same couirs€ooke’s overarching strategy was
to obtain a verdict of not guilty by presenting damce that he was factually
innocent. Defense counsel had an independentnaotsistent strategy: to obtain
a verdict of guilty but mentally ill by concedingoGke’s guilt and introducing
evidence of his mental illness during the guiltbnence phase of the trial.
Counsel’s override negated Cooke’s decisions regguais constitutional rights,
and created a structural defect in the proceedisgswhole.

Unlike the specific allegations at issue @one the record in this case

demonstrates to us a two-fold breakdown in the @dval system of justice that

®1d. at 697.
801d. at 697-98.
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pervaded Cooke’s entire proceedffig.First, Cooke’s attorneys did not “assist”
Cooke with his trial objective of obtaining a notilty verdict®* Second, in
pursuing their own inconsistent objective of prayithat Cooke was guilty but
mentally ill, defense counsel not only failed tdct the prosecution’s case to
meaningful adversarial testing, but also undermitiexidue process requirement
that the State prove Cooke’s guilt—and his eligipifor the death penalty—
beyond a reasonable dodbt. The defense attorneys introduced Cooke’s
confession to Dr. Turner, argued to the jury thaokg’'s testimony was not
credible, and told the sentencing judge and thg fbat Cooke committed the
crimes. Thus, on the issues of his guilt and ggldity for a death sentence—the
elements of capital murder—Cooke’s defense att@nejignment with the
prosecutors was compléte.Indeed, Cooke’s attorneys helped the proseciyon
introducing evidence against Cooke that was beyioadeach of the prosecutors.
“The assistance of counsel is among those conetitaltrights so basic to a
fair trial that their denial can never be treatecharmless erro® The conduct of
Cooke’s defense attorneys was inherently prejuldiarad does not require a

separate showing of prejudice, because Cooke’sseburegated his basic trial

81 Swanson943 F.2d at 1072-73ge also Cronic466 U.S. at 656-59.

%2 Cronic, 466 U.S. at 659.

8d. at 654 n.8 (quotingowell 287 U.S. at 68-69).

84 Carter, 14 P.3d at 1146 (quotin§wanson 943 F.2d at 1071 (concluding that “we must
reverse because counsel’'s abandonment of his’sliéetense [by conceding the only disputed
facts in closing argument] caused a breakdown iraduersarial system of justice”)).

8|d. at 1148 (quotingtate v. Jenking98 P.2d 1121, 1127-28 (1995)).

88



rights and “failed to function in any meaningfulnse as the [prosecution’s]
adversary®  Although done in good faith, defense counsel'sidtmt so
undermined the proper functioning of the adversamacess that the trial cannot
be relied upon as having produced a just resultcoAdingly, we find no other
alternative except to grant Cooke a new trial.

C. The trial court had a duty to inquire into thregriety of the representation.

Every criminal defendant is presumed to be innoe@atis entitled to a fair
trial.’” The trial judge has a duty to see that a defanidafilenied no necessary
incident of a fair trial.¥ This includes ensuring “that the jury will accate
defendant the full benefit of the reasonable dastenhdard® By refusing to
address Cooke’s express opposition to his coungmiisuit of a guilty but

mentally ill verdict, the trial court failed to pext Cooke’s right to a fair tridf.

8 Cronic, 466 U.S. at 666Carter, 14 P.3d at 1145 (citinGronic, 466 U.S. at 666%eeZelnick,
supra note 66, at 395-97 (advocating application @©fonic “when counsel overrides a
defendant’s decision regarding how the defendash&g to exercise his personal constitutional
rights, counsel has ceased to function as histdieuvocate, and the bargain struck by the
JonesCourt has been corrupted.”).

8 Powell 287 U.S. at 58.

8 |d. (“However guilty defendants, upon due inquiry, ntighove to have been, they were, until
convicted, presumed to be innocent. It was the dbityhe court having their cases in charge to
see that they were denied no necessary incidemtaf trial.”).

8 Weber 971 A.2d at 142-43; (holding that the trial judzEmmitted reversible error when he
refused the defendant’s request for an instruabiora lesser-included offense that was merited
by the evidence, because the defendant was dethedfull benefit of the reasonable doubt
standard”) (quotingdeck v. Alabamad47 U.S. 625, 634 (1980)).

' See Cuyler446 U.S. at 334.
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The decision to pursue a verdict of not guilty aaskert his factual
innocence belongs to the defenddnthe record before us reflects that Cooke was
deprived of the opportunity to meaningfully oppdke prosecution’s casé. His
counsel’s strategy to pursue a verdict of guilty mentally ill, which included
introducing a confession Cooke disputed, undermi@edke’s right to plead not
guilty, to testify at trial and assert his innocenand to present his chosen plea to
the jury®® We have previously concluded that this strategrystituted attorney
error which effectively denied Cooke the assistavfa@unsel and his fundamental
trial rights®* The trial judge also erred by failing to intereeand provide a

remedy for this error, notwithstanding Cooke’s &iptequests”

%1 Cf. Red Dog v. State620 A.2d 848, 853-54 (Del. 1993). Red Dog the defendant sought to
obtain an execution without any contest; howevesrdiefense attorneys filed a motion to stay the
execution over the defendant’s repeated and censistbjections. We held that, absent a
showing of the defendant’s incompetence, the puddienders did not have standing to file such
a motion “in derogation of his express directiomghe contrary.” Id. To the extent the dissent
argues thaRed Dogis inapposite because it concerned a defendagts to take or refuse to
take an appeal, we note that the decision whethéiet an appeal, like the decision to plead
guilty, waive a jury, or testify in his or her ovaehalf, is a fundamental decision reserved for the
defendant.See Jonest63 U.S. at 751see also Nixonb43 U.S. at 18 AVainwright 433 U.S. at

93 n.1;accordIn re Petition of State918 A.2d at 1154.

%2 Cronic, 466 U.S. at 659.

% Nixon, 543 U.S. at 187.

%*1d.; Cronic, 466 U.S. at 656.

% See Farettad22 U.S. at 848 (Blackmun, J., with Burger, Cahg Rehnquist, J., dissenting)
(arguing against the majority’s holding that th&tBiAmendment guarantees an absolute right to
self-representation by explaining that “[t]his istra case where defense counsgainstthe
wishes of the defendamr with inadequate consultation, has adopted & sirategy that
significantly affects one of the accused’s consbnal rights. For such overbearing conduct by
counsel, there is a remedy.”).
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Even though the trial court knew that Cooke ha@mat a plea of not guilty,
opposed the guilty but mentally ill strategy, andnted to testify that he was
innocent so that he could receive the full bengfithe reasonable doubt standard
in a trial by a jury, the trial court permitted date counsel to seek a verdict of
guilty but mentally ill, introduce Cooke’s disputetbnfession, and concede
Cooke’s guilt to the jury, so that the only jurysue was whether Cooke was
mentally ill. The inherent prejudice to Cooke, atefense counsel’s prediction of
a “disastrous happening” as a result of their c¢onfivith Cooke, required
intervention by the trial court.

Defense counsel’'s strategy, and the trial coutigal to address their
conflict with Cooke, resulted in “complete chaosratl.”®® Cooke’s counsel sat at
one side of the defense table, arguing that Coake guilty but mentally ill, and
Cooke sat at the other side, arguing that he wasdHy innocent and not mentally
ill. Cooke repeatedly stated that he was not gudhd that he did not want his
attorneys to present evidence to support a veodligtiilty but mentally ill. He was
entitled to have his attorneys follow these diwst’ Instead, the prosecutors and
his own counsel simultaneously opposed him. Tia ¢ourt was aware of these

significant issues as early as the pre-trial carfee. The conflict between Cooke

% Lowenfield v. Phelps817 F.2d 285, 292 (5th Cir.jff'd on other grounds484 U.S. 231
(1988).
9" See Red Dqd520 A.2d at 853-54:0wenfield 817 F.2d at 285.
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and his attorneys manifested itself throughoutttia through Cooke’s numerous
outbursts, culminating in his testimony during thelt/innocence phase, when he
stated: “These counsel have misrepresented me &o Bhey have railroad me
through this whole thing.... | been got rid of theslic defenders. | fired them a
long time ago. The judge allowed me to keep them.”

When defense counsel decides to concede not onity lgut also eligibility
for the death penalty over the defendant's expybgtion, the trial judge has an
obligation to inquire into the propriety of courisakpresentation. A strategy that
Cooke was guilty but mentally ill is incompatibletkvfactual innocence. In this
instance, the trial judge’s obligation to ensuia the defendant receives a fair trial
required the trial judge to instruct counsel notptasue a verdict of guilty but
mentally ill against Cooke’s wishes. The trial d&u failure to provide this
remedy denied Cooke his right to a fair trial.

Finally, we respectfully address our colleaguessdnt which concludes (1)
that aStricklandanalysis applies, and (2) that under that analgsisnsel satisfied
Cooke’s Sixth Amendment right to reasonably effecssistance of counsel. We
agree with the Dissent thBforida v. Nixondoes not reach the facts of this c¥se.

We also recognize, as the Dissent does, the clhakedefense counsel face in a

% “In placing heavy emphasis on the client’s refusamake a choice, tHéixon Court arguably
was reserving for another day the question of wdretihe counsel could have insisted upon the
strategy if the client has opposed it.” AWE R. LAFAVE ET AL., CRIMINAL PROCEDURE

§ 11.6(b) (3d ed. 2007).
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capital case. Indeed, a capital case is the niwdtenging of criminal cases for
everyone involved. But these challenges cannotifyusnfringement of a

defendant’s personal and fundamental right to presduilty, to testify in his own
defense, and to have the issue of guilt determibyedn impartial jury. Only the
defendant may waive these rights, which are petdorram.

If we focus, as the Dissent has, upon the reafity capital murder trial, that
reality includes the likelihood that no jury willivg fair consideration to a
defendant’s plea of not guilty, his sworn deniabaflt, or enforce the requirement
of proof beyond a reasonable doubt, when a deféisdawn counsel act against
his wishes and argue he is guilty, introduce ewedethat incriminates him, and
thereby prove his eligibility for a death sentendée plain language of the Sixth
Amendment confers the right to “the Assistance ouisel for his defence.”
Cooke was effectively left without counsel during testimony and throughout the
proceedings on the critical issues of his guilt dmsl eligibility for the death
penalty. In our view, the wide range of reasongbtdessional assistance allowed
under Strickland does not contemplate such a structural defectnberently
prejudicial to the adversarial process and a fat.t InsteadCronic applies and

the rationale of that case requires us to rev&rse.

% Cronic, 466 U.S. at 658 (Explaining that the three exoegt to theStrickland analysis
represent “circumstances that are so likely toyatiee the accused that the cost of litigating their
effect in a particular case is unjustified.”).

93



The Dissent’s assertion th@tonic does not apply to the facts of this case is
primarily based on its analysis of five factorstttiee Dissent contends are relevant
to analyzing whether counsel failed to subject 8tate's case to meaningful
adversarial testing: time afforded for investigatend preparation; experience of
counsel; gravity of the charge; complexity of pbisidefenses; and accessibility
of witnesses. The Dissent’s reliance on thesefads misplaced. I&ronic, the
United States Supreme Court criticized the Sixtlt@i's use of the factors (which
were created by the Sixth Circuit), and later exy@d that, while “relevant to an
evaluation of a lawyer’s effectiveness in a patticease . . . neither separately nor
in combination do they provide a basis for conatgdihat competent counsel was
not able to provide this respondent with the gugdivand that the Constitution
guarantees'® Moreover, to the exter@ronic could be read as endorsing these
factors, the Court addressed them only in the ebriewhether “circumstances
surrounding the [defendant’s] representation” fiesli a “presumption that his
conviction was insufficiently reliable to satisfiie Constitution®* They were
expressly not applied to analyze whether the defenhtivas denied the presence
of counsel at a critical stage of the prosecutionivhether “based on the actual

conduct of the trial, that there was a breakdowthénadversarial proces¥®?

1914, at 652-53, 663.
1911d. at 662;see also idat 663-66 (addressing the inadequacy of the figeofs).
1214, at 662
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While we agree that “death is different,” we do agtee with the Dissent’s
analysis that the wide discretion given defensenseupermitted the strategy in
this case against Cooke’s wishes. Cooke’s ultinatthority to exercise his
fundamental rights unddoneswas personal to him. It is all the more importiant
a capital case for the court to protect these fomeaal rights, otherwise, all
defendantsbut capital defendants would have them. Cooke’s rélys were
constitutionally bound to respect the choices Coolks entitled to make under
Jones

We also disagree with the Dissent’s public policguanent. The short
answer to the “detrimental public policy considemas” enumerated by the
Dissent is that the fundamental rights we have arpt are personal to the
defendant and are not subject to these considesati&very defendant, including
Cooke, is entitled to a fair trial with the assmta of counsel necessary to justify
reliance on the outcome. The Dissent describegtfdence as “overwhelming”
but “[w]hether a man is innocent cannot be deteeahifrom a trial in which . ..
denial of counsel has made it impossible to corgludth any satisfactory degree
of certainty, that the defendant’s case was adetjuaresented™®® Given the
failure of the adversarial process in this caserelis no other alternative except to

grant a new trial.

193 Betts v. Brady316 U.S. 455, 476 (1942) (Black, J., dissenting)

95



I\VV. The Motion to Suppress Evidence.

Because a new trial is required, we will addresekéts claim that the trial
court erred in admitting evidence from the searthnis residence at 9 Lincoln
Drive. Cooke moved to suppress this evidence,iaggtihat several items were
seized that fell outside the scope of the warrauk that, to the extent the State
relies on the consent of Campbell to the search,chesent was not voluntary.
Cooke also claims that several items were seizatiwere outside the scope of
Campbell’'s consent. The trial judge denied Cooked$ion to suppress evidence.

We review the grant or denial of a motion to suppréor an abuse of
discretion'® “To the extent the trial judge’s decision is hea factual findings,
the Court reviews for whether the trial judge alou$es or her discretion in
determining whether there was sufficient evidencesuipport the findings and
whether those findings were clearly erroneds."To the extent that this Court
examines the trial judge’s legal conclusions, weiew® de novofor errors in
formulating or applying legal precepfS. Any claims Cooke raised in the Superior

Court that are not raised on appeal are deemediabad"’’

194 See Lopez-Vazquez v. St&@86 A.2d 1280, 1284 (Del. 200&)ulver v. State956 A.2d 5, 10
(Del. 2008);Flonnory v. State893 A.2d 507, 515 (Del. 2006).

1951 opez-Vazque®56 A.2d at 1285Chavous v. Stat®53 A.2d 282, 286 n.15 (Del. 2008).
198| opez-Vazque®56 A.2d at 1284-8%havous 953 A.2d at 1286 n.15.

197 Somerville v. State03 A.2d 629, 631 (Del. 1997).
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A. Certain types of searches and seizures are deatlUrom the Fourth
Amendment’s probable cause and warrant requirements

In Katz v. United State'$® the Supreme Court stated a basic constitutional
rule that warrantless searches “aper se unreasonable under the Fourth
Amendment—subject to a few specifically establishadd well-delineated
exceptions.” The Fourth Amendment requires thavasrant be supported by
probable cause and describe with “particularfity]the place to be searched and
the persons or things to be seizéY.”This limitation safeguards the individual’s
privacy interest against “the wide-ranging explorptsearches the Framers [of the
Constitution] intended to prohibit® As a general rule, police are precluded from
seizing articles that are not specifically desalibethe search warraht:

However, certain types of searches and seizuregadick exceptions to the
probable cause and warrant requirements; thesededeizures of items in plain
view and consent searches. Police officers magesmiidence that is in plain view
without a warrant, provided two criteria are satigf'? First, the police must not

“violate the Fourth Amendment in arriving at théalge] from which the evidence

198389 U.S. 347, 357 (1967%ee also Terry v. Ohid392 U.S. 1, 20 (1968) (“[P]olice must,
whenever practicable, obtain advance judicial aygdr@f searches and seizures through the
warrant procedure.”).

199y.S.ConsT. amend. IV;see also Marron v. United Stat&¥5 U.S. 192, 196 (1927).

1% Maryland v. Garrison480 U.S. 79, 84 (19873pe also Marron275 U.S. at 196.

M Garrison 480 U.S. at 84Marron, 275 U.S. at 196.

1125ee Coolidge v. New Hampshi®03 U.S. 443, 467 (1972) (plurality opiniorsee also
Williamson v. State/07 A.2d 350, 358 (Del. 1998).
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could be plainly viewed™® Thus, police may lawfully seize evidence in plain
view when executing a search warfahor when conducting a lawful warrantless
search™ Second, the incriminating character of the evigeseized must be
immediately apparent, and police may not disturfudher investigate an item to
discern its evidentiary value without probable edi$ These types of warrantless
seizures are valid even if the officers fully exjgelcto find the seized evident?.

In addition to the plain view exception, policeiofirs may also conduct a
search and seizure without probable cause or antabased upon an individual's
voluntary consent:® Consent may be express or implied, but this wast&ourth
Amendment rights need not be knowing and intelligeh To determine whether
consent was given voluntarily, courts examine thiality of the circumstances

surrounding the consent, including (1) knowledgethed constitutional right to

13 Horton v. Californig 496 U.S. 128, 136 (1990).

11 See Coolidge v. New Hampshi03 U.S. 443, 465 (1971) (plurality opinion) (tiiolg
officers’ presence for plain view seizure purpogesified by search warrantyee also United
States v. Mengn24 F.3d 550, 559 (3d Cir. 1994) (holding officgpsesence for plain view
seizure of documents in desk justified by searctramd for documents).

15 Texas v. Brown460 U.S. 730, 739 (1983) (holding plain view seézof balloon filled with
narcotics valid because officers were conductimgstigatory detention of automobile at routine
driver’s license checkpoint)Vashington v. Chrismad55 U.S. 1, 7 (1982) (holding plain view
seizure of contraband valid because police offigas lawfully on premises incident to valid
arrest);Coolidge 403 U.S. at 465 (holding plain view seizure vadligcause officers were on
premises during hot pursuit).

116 Arizona v. Hicks480 U.S. 321, 322 (1987).

117See Horton496 U.S. at 137-4Kee also Mengr24 F.2d at 560 (holding seizure of items in
plain view valid though items not discovered inativetly).

118 5ee Schneckloth v. Bustamomt&2 U.S. 218, 219 (1973)nited States v. Givar820 F.3d
452, 459 (3d Cir. 2003) (holding motorist volunladonsented to search of vehicle when officer
told him he was free to go, search occurred inigagland motorist said he had nothing to hide).
19See Schnecklath12 U.S. at 241.
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refuse consent; (2) age, intelligence, educatind,language ability; (3) the degree
to which the individual cooperates with police; gadlthe length of detention and
the nature of questioning, including the use of gtgl punishment or other
coercive police behavidf’® Generally, anyone having a reasonable expectafion
privacy in the place being searched may conseatwarrantless search, and any
person with common authority over, or other sudfintirelationship to, the place or
effects being searched can give valid con§gnt.

B. The search of Cooke’s residence.

In this case, while Cooke was being investigated asspect for the murder
of Bonistall, the lead investigator, Detective Ruybietermined that Cooke was
also wanted on an outstanding warrant for his arraster calling on Campbell—
Cooke’s girlfriend—several times at 9 Lincoln Drjv@ooke’s last known address,
Detective Rubin obtained a search warrant for #udress for the purpose of
determining Cooke’s whereabouté. The warrant authorized the police to search
at that address for “any and all paperwork or imiation, electronic or otherwise
that would indicate the whereabouts of James Caaok&iding: Caller ID devices

and cellular telephone address book contact infooma™*

12035ee idat 226:see also Mendenhal46 U.S. 544, 558 (19805ee generallAnnual Review
of Criminal Procedure36 G=0. L.J. ANN. REV. CRIM. PROC. 83-89 (2007) (citing cases).

121 5ee |llinois v. Rodriguez97 U.S. 177, 181-82 (1990)nited States v. Matlogkd15 U.S.
164, 171 (1974)

122 5ee State v. Cook2006 WL 2620533, at *14-15 (Del. Super. Ct. S8pR006).

1231d. at *14, 19.
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When police conducted the search, Campbell, who wiag months
pregnant, was present with her three children. I&\8ome officers were searching
the residence, Detective Rubin interviewed Campipeler living/dining room.
Because of the distractions at the house, Deted®ubin asked Campbell to
accompany him to the police department to finighittterview. Upon returning to
9 Lincoln Drive about midnight, Campbell gave thadige her consent to take and
seize items the police had located that had imnediaidentiary value, but that
may not have squarely fallen within the scope @& #earch warrant! The
consent provided “l further authorize ... the NewBddice Department to remove
any letters, documents, papers, materials or ghhaperty which is considered
pertinent to the investigation, provided that | aubsequently given a receipt for
anything which is removed®

Cooke challenges the following items taken, whiot $uperior Court found
had been seized pursuant to Campbell’'s voluntangeat: (1) a pair of blue and
white men’s shoes; (2) a composition book; (3) ssete tape; (4) three disposable
cameras; (5) a Nokia cell phone; and (6) a bicylobsause they were outside the

scope of the warrant and not listed on the corfeent signed by Campbell.

1241d. at *15-18.
1251d. at *18.
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C.  The court did not err in concluding that thelldrged items were within the
scope of consent given by Campbell.

Although the challenged items were not on the can$erm, Campbell
testified at the suppression hearing that she cdedeo the police taking those

items as welf?®

Nevertheless, Cooke argues that the court erretkiermining
that the State satisfied its burden to prove byep@nderance of the evidence that
Campbell’s consent was voluntary. He assertsiibfire the search of her home,
Campbell had exchanges with the Newark police whatthher upset with how she
was treated. He also notes that during the se&ampbell was interviewed by
Detective Rubin in her dining room and, at somenpdCampbell testified that an
FBI agent told her “she could do it the easy wayher hard way” and threatened
that if she did not go willingly back to the polisgation for further questioning,
she could be arrested and that her children coeldaken from her. Detective
Rubin gave a slightly different version, statingttithe FBI agent did not say
anything to Campbell until they were at the pobtation*’

In fact, Campbell was not arrested, and she welfiingly to the police
station. She sat in the front seat of the polezeand was not handcuffed. While

at the police station, she was told that she whald/ideotaped. Campbell was

provided water and testified that she was comftetdbroughout the interview.,

12614, at *18.
127d. at *16, 17.
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She further testified that she felt comfortablevieg her children at home with the
other police detectives, that she never felt tleread by Detective Rubin, and that
she made all of her statements voluntarily.

Given the totality of the circumstances, we coneltltat the record supports
the trial court's determination that Campbell vahnly consented to the search
and seizure of the challenged items. She wasm@drof her right to refuse to
consent. Campbell was over eighteen and therenwasvidence that she lacked
the intelligence, education, or language abilityatdly give consent. In addition,
Campbell at all times cooperated with the policécefs, willingly answering
guestions at her home and then willingly accompamyhe officers to the police
station. The evidence indicates that while dethined questioned by police,
Campbell was not physically abused or subjecteddercive police behavior.
Although there was testimony from Campbell that sl told she could get in
trouble if she was covering up for Cooke, Camphédb testified that she went
willingly to the police station and was not pregslito cooperate. The trial court
found her consent to be voluntdf,and that finding is supported by the evidence.

The cases relied upon by Cooke are distinguishabdeBumper v. North
Carolina,*?° a consent search was invalidated due to the Fettthe searching

officers represented they had a warrant, when @b, faone existed. Itnited

12814, at *27.
129391 U.S. 543 (1968).
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States v. Johnsgr’ the Ninth Circuit invalidated a consent search nehthe

officers concealed their true identity as a wayg#n entry into the residence.
These cases are inapposite to the facts of thes cBecause the Superior Court’s
factual findings are supported by sufficient evicerand the court did not err in

applying legal precepts, Cooke’s motion to suppvess properly denietf’

V. Conclusion
The judgment of the Superior Court REVERSED and this matter is

REMANDED for a new trial.

130626 F.2d 753 (9th Cir. 1980).

131 The State also argues that the plain view excepstimuld apply to these items because they
were seized by officers who were lawfully in theg# from which the evidence was in plain
view, and each item had immediate evidentiary valdewever, the Superior Court found that it
had no evidentiary basis on which to rule on tfenpView issue because the officer who seized
most of the items at issue did not testify at tippsession hearingCooke 2006 WL 2620533,

at *27. The court did not abuse its discretionréfusing to rule on whether the seizures
comported with the plain view exception.
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STEELE, Chief Justice andACOBS, Justice dissenting:

While we commend our colleagues for their exhaesgiffort in scrutinizing
the record in this case, we fundamentally disagvéh their core analysis—a
holding thatU.S. v. Cronic? not Strickland v. Washingtoli® is the template for
resolving the knotty problem of determining whetheunsel’'s defensive strategy
so sharply contrasted with Cooke’s expressed abgthat the strategy deprived
Cooke of his right to reasonably effective assistaof counsel. In our view, the
Majority fails to come to grips with the realityah“death is different” and that the
guilt and penalty phases are so inextricably inteed, that counsel's
effectiveness must be scrutinized with the speofedeath as the omnipresent
backdrop. While the Majority believes that defensansel’s strategy undermined
Cooke’s objective and deprived Cooke of the rightnake fundamental decisions,
we believe defense counsel pursued an approptiategy while upholding all of
Cooke’s fundamental rights.

We dissent because: (1) we conclude thatrgklandanalysis applies; and
(2) under &Stricklandanalysis, counsel satisfied Cooke’s Sixth Amendnnigyt
to reasonably effective assistance of counsel. alfe conclude that the issue of

effective assistance of counsel, albeit inconsisteth our usual practice, can be

132166 U.S. 648 (1984).
133466 U.S. 668 (1984).
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resolved in this appeal based on the establisheatd®* We, therefore, would
affirm Cooke’s convictions.

Strickland Controls When Counsel Chooses a Legakb&tgy

In Strickland v. Washingtonthe United States Supreme Court held that
under the Sixth Amendment, the defendant has a tmlreasonablyeffective
assistance of counséf. The Court there emphasized that “[tlhe benchniark
judging any claim of ineffectiveness must be whetkheunsel's conduct so
undermined the proper functioning of the adversamacess that the trial cannot
be relied on as having produced a just restit.To establish that counsel violated
his Sixth Amendment right, a defendant must dematesinot only that counsel’s
performance was deficient but also that the defyewas “so serious as to
deprive [him] of a fair trial.**” Judicial scrutiny of counsel's performance is
highly deferential, and any “ineffectiveness clammst consider the totality of the

evidence before the judge or jury®

13%We do agree with the Majority’s holding on theakrjudge’s ruling on the Motion to
Suppress.

135 See Strickland466 U.S. at 686 (1984) (citifgcMann v. Richardsqr897 U.S. 759, 771 n.14
(1970)) (emphasis addedee also, e.g.Roe v. Flores-Ortega528 U.S. 470, 476 (2000);
Trapnell v. U.S.725 F.2d 149, 151-52 (2d Cir. 1983).

138 Strickland 466 U.S.at 686. The Majority also citeStrickland for this proposition and
appears, at least initially, to believe a “justul€sto be the ultimate test for counsel’'s
effectiveness.

1371d. at 687;see also Cronic466 U.S. at 656 (“[I]f the process loses its elcter as a
confrontation between adversaries, the constitatignarantee is violated.”).

138 Strickland 466 U.S. at 695. Courts “must indulge a strongspmeption that counsel’s
conduct falls within the wide range of reasonabtE#gssional assistanceld. at 689.
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Generally, there is a presumption of defense cdisnsempetence, with the
burden to establish a Sixth Amendment violatiortingson the defendant? In
U.S. v. Croni¢c however, the U.S. Supreme Court held that a Sitilendment
violation is presumed where “counsel entirely faissubject the prosecution’s
case to meaningful adversarial testing” or wheerdhare “circumstances that are
so likely to prejudice the accused that the costitafating their effect in a
particular case is unjustified® The Nixon Court specifically recognized the
presumption of a violation only where there is arfplete denial of counséf* to
the defendant or where counsel is “either totatlyemt, or prevented from assisting
the accused during a critical stage of the procegt*

In Nixon v. Florida the U.S. Supreme Court held tistickland rather than
Cronic, was the appropriate standard for reviewing defesmunsel’s failure “to
obtain the defendant’s express consent to a syrategonceding guilt in a capital
trial.”**® The Court began its analysis by noting that,caitfh counsel “has a duty

to consult with the client regarding ‘important t#ans,’ including questions of

139 Staats v. State961 A.2d 514, 518 (Del. 2008) (citifgamer v. State585 A.2d 736, 753-54
(Del. 1990);see also Michel v. Louisian850 U.S. 91, 100-01 (1955).

140 Cronic, 466 U.S. at 659. “[I]f counsel entirely fails Bubject the prosecution's case to
meaningful adversarial testing, then there has lmee®nial of Sixth Amendment rights that
makes the adversary process itself presumptivetgliable.” Id.; see also Bell v. Coné&35
U.S. 685, 696-97 (2002) (holding that “the attoradwgilure must be complete”).

4L Cronic, 466 U.S. at 659.

1421d. at 659 n.25 (citations omitted).

143 Florida v. Nixon,543 U.S. 175, 186-87 (2004).
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overarching defense strategyf:]" counsel need not “obtain the defendant’s
consent to ‘every tactical decisior®® The Court distinguished the strategic
choice of conceding guilt in the guilt phasewhich may be “tactically
advantageous for the defendant,” fragtually pleading guilty.The latter choice,
unlike the former, waives the defendant’'s consanal rights to “trial by jury, the
protection against self-incrimination, and the tigih confront one’s accuser¥'®
The Court concluded that “counsel lacks authontgdnsent to a guilty plea on a

147
f

client’'s behal and that “a defendant’s tacit acquiescence inddesion to

plead is insufficient to render the [guilty] plealid.”*®

The Nixon Court distinguished a concession of guilt—where defendant
“retain[s] the rights accorded a defendant in engral trial” including the rights to
“cross-examine witnesses for the prosecution [to].endeavor . . . to exclude
prejudicial evidence” and the right to appeal ‘ire tevent of errors in the trial or

jury instructions"—from a qguilty plea, where theopecution need not present

evidence “establishing the essential elements ef ¢cmes with which [the

1441d. at 187 (quotinggtrickland 466 U.S. at 688). “A defendant . . . has ‘thenudtie authority’
to determine ‘whether to plead guilty, waive a julgstify in his or her own behalf, or take an
appeal.” Id. (quotingJones v. Barne163 U.S. 745, 751 (1983)Vainwright v. Syke<33 U.S.
72,93 n.1 (1977)).

145 1d. (quotingTaylor v. lllinois,484 U.S. 400, 417-18 (1988)).

148 |d. (citing Boykin v. Alabama395 U.S. 238 240, 242-43 (1969)).

147d. (citing Brookhart v. Janis384 U.S. 1, 6-7 (1966)).

148 |d. at 188 (citingBoykin 395 U.S. at 242).
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defendant] was charged® The Court pointedly refused, however, to reqaire
defendant’s “affirmative, explicit acceptance” obunsel's tactical decision to
concede guilt, because conceding guilt is not &teivalent of a guilty plea:®

Although in Nixon the U.S. Supreme Court concluded tl&tickland
applies where a defendant neither expressly congentexpressly objects to his
counsel’s tactical decision to concede giiiitthe Court did not address whether
the Strickland standard applies where—as here—the defendant \cleard
consistently objects to counsel's defense stratddmplike the defendant iNlixon,
Cooke consistently and expressly objected to himsel's presenting a Guilty But
Mentally Ill (GBMI) defense. Thus\ixon does not reach the facts of this case.

It is at this juncture that we and the Majority tpgmpany.Nixonholds that
“. . . a lawyer must both consult with the defertdand obtain consent to the
recommended course of actiocdncerning “whether to plead guilty, waive a jury,
testify in his or her own behalf, or take an app&al That is all thalNixon holds.
The Majority, however, extendsixon to support their claim that, even though

Cooke’s counsel consulted and obtained Cooke’s esdingoncerning his

fundamental rights, counsel “undermine[d]” and ‘“de@gd Cooke of his

l49|d.

1%01d. at 188-89 (citingBrookhart 384 U.S. at 7 (holding that a “prima facie” bertcial,
relieving the prosecution of its burden of proofdxed a reasonable doubt, is the equivalent of a
guilty plea)).

51 See idat 189, 191.

%2|d. at 187.
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constitutional right to make fundamental decisiorgarding his case.” The
Majority must rely on their expandédixon holding to construct support for their
foundational proposition—counsel per seineffective if counsel fails to pursue
the innocence “objective” that they believe follofnem pleading not guilty—even
where asserting innocence at trial despite ovemimgl evidence to the contrary
would enhance the risk of receiving the death ggnalhe Majority’s proposition
(and expansive interpretation Nfxon) is flawed because a defendant’s choice to
plead not guilty may result in either assertingoicence or challenging the State to
prove guilt beyond a reasonable doubt. In thi®c@®oke’s counsel pursued this
latter corollary objective of pleading not guiltywhile at the same time they
presented a strategy of using GBMI in order to s#edr client’s life. We must
decide, therefore, with little guidance from federase law, whethestricklandor
Cronic applies where the defendant explicitly disagreesh wsounsel over
defensive strategy.

In our view, Strickland,not Cronic, should apply to this situation, because
Cronic applies only where counsel dassthingor next to nothingo discharge his
duty to present a vigorous deferid®.Cronic is an exception t&trickland and
permits a presumption of a Sixth Amendment violatanly where there is a

“‘complete denial of counsel,” where counsel is abser is prevented from

1531d. at 189 (holding tha€ronicis “reserved for situations in which counsel hasrely failed
to function as the client’s advocate.8ge also Bell v. Con&35 U.S. 685, 696-97 (2002).

109



assisting the defendant during a critical stagéhefproceeding, or where counsel
fails to subject the prosecution’s case to “meahinadversarial testing:>* None
of these circumstances is presented here.

In Capital Cases Involving Overwhelming Evidence Gliilt, Counsel Satisfies
the Sixth Amendment by Subjecting the State’s Casan Adversarial Process

To establish a Sixth Amendment violation und&monic’s standard, the
accused bears the burden of proving that coundeklgnfailed to subject the
State’s case to a meaningful adversarial procéssn Cronic, the U.S. Supreme
Court held that the following factors are relevaiot analyzing counsel’s
effectiveness: the time afforded for investigateomd preparation; experience of
counsel; the gravity of the charge; the complewtypossible defenses; and the
accessibility of witnesség® “The five factors . . . are relevant to an evtibraof
a lawyer's effectiveness in a particular case, hetther separately nor in
combination do they provide a basis for concludimag competent counsel was not
able to provide [the defendant] with the guidingnthathat the Constitution
guarantees™’

To satisfy the Sixth Amendment requirement of dffec assistance,

“counsel must function as an advocate for the difet) as opposed to a friend of

154 See U.S. v. Cronid66 U.S. 648, 659-62 (1984).
15%1d. at 6509.

1581d. at 663-66.

1571d. at 663.
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the court.®™® Cronic, however, limited counsel's duty as an advocatedses
where there is “no bona fide defense to the chirge.The Court specifically
recognized that “counsel cannot create [a defemsé]may disserve the interest of
his client by attempting a useless chardd®.”

In Nixon a heinous capital murder case involving overwlaevidence
against the defendant, the U.S. Supreme Court neced) that defense counsel
must consider both the guilt and penalty phaseslatermining how best to
proceed® The Court reasoned that, where the evidencedsadhelming and the
crime atrocious, “avoiding execution may be thetlssd only realistic result
possible.**> Given overwhelming evidence of guilt, the bdsfensemay be to
present a case that is the functional equivaleatmea for a life sentence, while at
the same time testing the prosecution’s case yetumming the risk by professing

innocence of increasing the chances of the deathlfyé®

Supportive of that
reality are the ABA’'sGuidelines for Appointment and Performance of Dsfen
Counsel in Death Penalty Caseghich suggest that “[ijdeally, the theory of the

trial must complement, support, and lay a grounéwéor the theory of

15814, at 656 n.17 (quotingones v. Barnegt63 U.S. 745, 758 (1983) (Brennan, J., dissejjting
1591d. at 656 n.19 (citations omitted).

160 Id

161 SeeFlorida v. Nixon,543 U.S. 175, 192 (2004).

1821d. at 191 (citations and internal brackets omitted).

183 gee id.
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mitigation.™®

In certain cases, to preserve credibility in fenalty phase,
defense counsel must avoid making fruitless anergiatly harmful arguments
during the guilt phas¥®

It is well settled that in capital cases defensansel can concede guilt as a
trial tactic in the guilt phase, to preserve créitybin the penalty phase, where the
defendant knows of the tactic and does not expresisiect to it'°®® Counsel,
however, must consult with the defendant concernthg overall defense
strategy’®” That said, the defendant’'s consent to everydalctiecision is not
required:®® Conceding guilt alone does not violate a fundaaleight. Indeed, as
the U.S. Supreme Court has recognized, defendantg’ fundamental rights are
the right to plead guilty, waive a jury, testify mot, or to take an appe&.

Red Dog v. State’® for instance, focused on a defendant’s fundamental
right to appeal. IrRed Dog counsel attempted to act in the best interest ef th

defendant by fiing an appeal on his behalf—contrao the defendant’s

objective!’* In Red Dog’s Motion for Stay of Execution, we déhat his counsel

16431 Hofstra L. Rev. 913, 1059 (2003) (internal @tiohs omitted).

185 gee id.

1% 5ee, e.gNixon 543 U.S. at 19Dilbeck v. State882 So. 2d 969, 975 (Fla. 2004).
167 See Nixon543 U.S. at 187.

168 |d.

169 |d.

10Red Dog v. Staté20 A.2d 848 (Del. 1993).

1711d. at 848.
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acted “in derogation of [the defendant’s] expreg®diions to the contrary™
because “the decision to pursue or dismiss anyicgtian for post-conviction
relief . . . is [the defendant’s] to maké?® Red Dogdiffers from this case even
though in both cases defense counsel diverged fhendefendant’s “objective.”
Red Dog'sdefense counsel, however, violated Red Dog’s foresdal right to take
or refuse to take an appeal. Not so with Cookep valsserted all of his
fundamental rights: he pleaded not guilty, hada by jury, testified, and took a
direct appeat’* Nothing inRed Dogsupports the Majority’s citation to that case
for the proposition that beyond entering a nottgwlea, “[tlhe decision to pursue
a verdict of not guilty and assert his factual ioexace belongs to the defendant.”
There is at least one capital case where the daf¢rmpenly objected to
defense counsel conceding his guilt. Haynes v. CainlLouisiana indicted a
defendant for first degree murder and sought tia¢hdgenalty”> Defense counsel
concluded that the best trial strategy would bectocede the allegations except for
the element of intent to cause death, in orderrésarve the defendant’s Iif&

That strategy was intended to result in a convictid second degree murder,

thereby avoiding the death pendify. Following the opening statement, the

1721d. at 852-53.

1731d. at 854 (citingSmith v. Armontroyi857 F.2d 1228, 1229 (8th. Cir. 1988)).
17 see Nixon543 U.S. at 187.

175 See generally Haynes v. Calt9 F. 3d 1174 (5th Cir. 1998).
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defendant informed the trial judge that he did agtee with defense counsel’s
strategy:’® Concluding that excellent attorneys represented defendant, the
judge denied his request for a change of couri%el.

Cooke and his counsel’s differing views on strateggnot and do not lead
inexorably to the conclusion that he received aripkete denial of counsel,” as the
majority suggests. Cooke’s counsel actively endaigpethe pretrial and trial
proceedings. They were never absent at any sftage ¢rial. Cooke not only had
access to counsel but also had the discretion tkenkay decisions at critical
stages of the trial. To reiterate: Cooke pleadedguilty, testified, his counsel
cross examined witnesses against him where adweoiag and Cooke filed an
appeal® Given what any reasonable person would conclodie t'overwhelming
evidence of guilt,” Cooke’s defense counsel recoghithat, “given the strength of
the evidence, that . . . [Cooke’s] guilt was ndijeut to any reasonable disput&"”

Given the overwhelming evidence against their tli€ooke’s counsel similarly

concluded that “the only way to save [Cooke’s] lifeuld be to present extensive

178 Id

l79|d.

180 These are the fundamental rights recognizedFloyida v. Nixon,543 U.S. 175, 188-89
(2004); see alsoBrookhart v. Janis 384 U.S. 1, 6-7 (1966) (Counsel must have the
“constitutional right to plead not guilty and hawgetrial in which he can confront and cross
examine witnesses against him”).

81 See Nixon543 US. at 180-81.
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mitigation evidence centering on . . . mental ibsitgy.” *** Although their strategy
entailed implicitly conceding guilt, counsel didtrmmrevent Cooke from pleading
not guilty, did not waive Cooke'’s trial rights adatl not hinder his right to appeal.
Counsel’s strategy focused on preserving CookfgsHthe best and only realistic
possible result—similar to the strategy counsellegga inNixon

Although defense counsel’'s decision to present 8MGi#:fense constrained
them from arguing his innocence, counsel still @aesly advocated for Cooke and
contested the State’'s case. Defense counsel $ds@ral pretrial motions to
suppress evidence and motions to exclude certa@mriynprejudicial evidence.
Defense counsel also filed motions to change vemaeto declare the Delaware
death penalty statute unconstitutional. Duringltrcounsel also cross examined
witnesses where there may have been merit in deangand moved to suppress
evidence of an alleged crime that occurred aftemtiarder.

The only instance where defense counsel argualfilynafively conceded
guilt beyond asserting GBMI was through the testijnaof Dr. Turner, a
psychologist who had evaluated Cooke before tri@llr. Turner testified that
during an interview Cooke had admitted culpabildyleast in part. Despite that

equivocal testimony, the Majority writes as if th&onfession” stood

18235ee id.(“[Nixon’s counsel] concluded that thieest strategy would be to concede guilt,
thereby preserving his credibility in urging lemegnduring the penalty phase”) (emphasis
added).
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uncontradicted even by Cooke himself during sesswith Dr. Turner. That
portrayal is incomplete. Dr. Turner also testifight Cooke told him (Turner)
that: he could not believe what he was doing, ligatlid not remember anything,
that he could not believe the victim was dead, @amdccasion, Cooke even denied
having committed the crimes. Dr. Turner’s testim@upported a finding that
Cooke was mentally ill, consistent with counselBNE mitigation defensé®®

We cannot conclude that defense counsel “entii@lgd” under any of the
factors suggested i@ronic’s five prongs, because counsel: (1) investigatedl an
prepared the case; (2) were highly experiencedalagefense lawyers; (3) lacked
any other plausible defenses; (4) and were acdedsitCooke® We, therefore,
believe thatStrickland not Cronic, provides the template for evaluating counsel’s
performance in order to determine whether Cookeived a fair trial. For those
reasons, we cannot agree that defense counseaitegtr actions violated Cooke’s

Sixth Amendment rights. In capital cases that imy@verwhelming evidence of

183 The Majority suggests that defense counsel inteduthis allegedly damning evidence,
“unreachable” by the prosecution without Cooke’siwga of psychoanalyst privilege. We
cannot find record support for that conclusion suggest it is of little consequence because Dr.
Turner’s testimony about Cooke’s “admission” waghty equivocal at best and of no moment
given the overwhelming evidence (including Cookan testimony), placing him at the scene
of the rape and murder.

189See U.S. v. Cronicd66 U.S. 648, 663-66 (1984). Even with clear rdcsupport for
counsel’s effort, the Majority citeBell v. Cone535 U.S. 685, 696-97 (2002) (holding that “the
attorney’s failure must be complete”) aidate v. Carter14 P.3d 1138, 1146 (Kan. 2000)
(quoting U.S. v. Swansgn943 F.2d 1070, 1071 (9th Cir.1991)) (claimingttheounsel’s
abandonment of his client’s defense [by concedmeganly disputed facts in closing argument]
caused a breakdown in [the] adversarial systemustige”). Here, counsel did not abandon
Cooke’s defense; they simply did not pursue Cookeational and unreasonable strategy to
pursue innocence.
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guilt and where defense counsel utilizes a stratbgyy may not frontally support
the original not guilty plea, counsel’'s most effeetcourse might be to force the
State to prove guilt beyond a reasonable doubtendtilthe same time tactically
striving to avoid the death penalf. No U.S. Supreme Court opinion holds that
that strategy is constitutionally prescribed.

Death is Different

Capital cases are inherently different from ordyariminal cases for the
obvious reason that death may be the penalty edieviction in the guilt phrase.
Death differs from incarceration in two importantayg. First, taking the
defendant’s life is the severest form of punishmeBécond, death is irrevocable.
These patently clear differences make it essetit&tl the criminal justice system
contain adequate safeguards to make certain tbadé¢hth penalty is carried out
only where it is the only appropriate punishment.

One important safeguard is that, unlike ordinargnoral trials, capital cases
are tried in two separate proceedings—a guilt paasea penalty phas&. During
the guilt phase a jury decides whether the defandaguilty of the crimes he is
charged with having committeédf’ If the jury finds the defendant guilty of a

capital crime, the case proceeds to the penaltgegltiuring which the defendant is

185 5ee, e.gid. at 659;Nixon,543 U.S. at 191.
186 SeeGary GoodpastefThe Trial for Life: Effective Assistance of CounseDeath Penalty

%?sesSS N.Y.U.L Rev. 299, 303 (1983).
Id.
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on trial for his life!®® In this phase of the trial, the central issuétli® meaning
and value of the defendant’s lif€® That is why the defendant’s lawyers are
permitted to provide the jury with mitigating evitke of why the jury should spare
the defendant’s lifé®

The unique nature of capital cases requires thi@nde attorneys be given
wide discretion to defend their clients in both thextricably linked guilt and
penalty phases as the individual case demandst, Eie dual nature of a capital
trial forces defense counsel to make strategiccelsaihat are not required in a non-
capital criminal case. Second, in a capital casefar more difficult to discern the
client’s sincere objectives than in an “ordinaryihunal trial.

The severity and irrevocability of death hangs lkepall over the dual
phased capital case proceedings. “The penaltyepbfia capital trial differs so
greatly from an ordinary criminal trial that theua$ standards for assessing
competency of counsel in criminal cases are inaategin death penalty casés’”

In general, attorneys are ethically bound to trysexure the most favorable

possible outcome for their cliehf In many situations, the guilt of the defendant

'%8d. at 305.

%914, at 303.

190|d.

911d. at 304.

192|d. at 319-205ee alsdRussell StetletCommentary on Counsels Duty to Seek and Negotiate a
Disposition in Capital Cases31 Hofstra L. Rev. 1157, 1165 (2003) (“The resliskBA
Guidelines place proper emphasis on the need ® ¢akry possible step towards resolving
capital cases for a sentence less than death). . .
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IS so clear beyond a reasonable doubt that amatt@ronly option for his client to
escape the death penalty is to fix in the jury’siasi during the penalty phase a
compelling basis for a sentence of life in pristh.

In capital cases with overwhelming factual evidemdfeguilt, attorneys
should not be second-guessed for focusing on piegethe defendant’s life rather
than proving his innocence—irrespective of the deéént's inconsistent demands.
Several studies have shown that jurors approactséhéencing phase cynically
where counsel's sentencing-phase presentatiorgisalty inconsistent with their
earlier guilt-phase defens¥. Courts that make it extremely difficult for degen
counsel to obtain the best realistic outcome fefrtblient, and that bar defense
counsel from focusing on sparing a defendant’s ifferease the likelihood that the
defendant will be sentenced to death.

Courts should also give wide discretion to defeosensel because it is
much harder for counsel to discern the true wisifes client in a death penalty
case than in an ordinary criminal case. Giverstheerity and irrevocability of the
death penalty, coupled with the protracted natfigetavo phase trial, death penalty

cases exact a severe emotional and psychologltahtdefendants®® This stress,

193See Scott Sunby,The Capital Jury and Absolution: The Intersectioh Taial Strategy,
Remorse, and the Death PenaB@ Cornell L. Rev. 1557, 1589-91 (1998).

19 Seee.g, id. at 1589-91; Gary Goodpast@he Trial for Life: Effective Assistance of Counsel
in Death Penalty Case88 N.Y.U. L. Rev. 299, 329 (1983).

195 SeeGoodpaster, 58 N.Y.U. L. Rev. at 323.
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in many cases, “distorts reactions and effects sitets.

Capital defense
attorneys thus face both the practical and mofféitdity of trying to discern what
their clients’ actual objectives may be and whetiese objectives are rational.
Given that difficulty, defense counsel should becoaded wide Iatitude in
determining the best approach to save their cliéines.
Applying Cronic’s Presumption Would Be Bad Publiokcy

If the Cronic standard were to be applied @poke as the majority has
declaredthen a defendant’s death penalty conviction coel@werturned on Sixth
Amendment grounds without any inquiry being madéo icounsel’'s actual
performance at trial or into whether counsel’stefyac decisions had any effect on
the trial’s outcomé?’” That result would have several detrimental puplidicy
implications.

First, theCronic standard’s economic costs are higher. Where aicioon
Is overturned, the State must decide whether tp dharges, negotiate a plea, or
retry the case. In most death penalty cases wtlereevidence against the
defendant is overwhelming and the nature of theeris heinous, prosecutors are

likely to seek a retrid®® Because unde€ronic no analysis is undertaken to

determine if any alleged error on the part of celiosuld have or actually did play

196 Id

197 See Bell v. Coné35 U.S. 685, 696-97 (2002).
19 SeeSunby, 83 Cornell L. Rev. at 1589-91.
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a substantial role in the defendant’s convictitre, tate would be forced to retry
the cases. Thus, tax payers would effectively paget for retrial of cases where
the evidence of guilt is so overwhelming that thecomd trial will almost
unguestionably result in the same outcome as ttbie fi

Second, usin@ronicas a metric for counsel’s performance in a cask asc
this would negatively affect a defendant’s ability obtain the very counsel the
Sixth Amendment requires. Not only is the right dounsel constitutionally
protected, but also there are important practieabons why it is required. Our
judicial system is designed to “promote the ultienabjective that the guilty be
convicted and the innocent go fré&” The right to counsel is important because it
helps ensure that innocent individuals are not doguilty simply because they are
ignorant of their constitutional rightS> The right to counsel mitigates that
concern, because “access to counsel’s skill anavletlye is necessary to accord
defendants the ‘ample opportunity to meet the cdshe prosecution’ to which
they are entitled®*

The majority’s restriction of counsel's strategiptions in capital cases
would undermine defendants’ right to counsel in timgportant ways. First,

attorneys may be unwilling to serve in capital sdsecause of the intense scrutiny

19 5ee Herring v. New York22 U.S. 853, 863 (1975).
200 5ee Johnson v. Zerb804 U.S. 458, 465 (1938).
201 strickland v. Washingtod66 U.S. 668, 685 (1984).
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to which they would be subjected. “Intensive somutof counsel and rigid
requirements for acceptable assistance could darttperardor and impair the
independence of defense counsel, discourage tlept@oce of assigned cases, and
undermine the trust between attorney and cligfit Finding counsel who are, both
willing and able to take on capital cases con&#@# more severe problem than in
ordinary criminal cases, because death penaltyscase so fundamentally
different. “Capital cases require perceptionsiuates, preparation, training, and

203 Because most

skills that ordinary criminal defense attorneys mlagk.
attorneys are neither capable of nor willing todiara capital case, it is essential
that the small percentage of attorneys trainedapital cases be willing to accept
assignment. If attorneys with the skills to trypital cases are unwilling to do so, it
will be difficult for Delaware to ensure that defiamts receive adequate counsel.
Even where attorneys are willing to defend capitefendants, there is a
danger that the quality of their work could suffédefending capital defendants is
a difficult job involving long hours, little pay,na extremely difficult decisions.
There is a strong possibility that second guesaimg criticizing every move that

defense attorneys make could lead to systemic ddization that would adversely

effect the effort counsel invest in defending tledients.

202

Id. at 690.
203 Gary Goodpasteffhe Trial for Life: Effective Assistance of CouriseDeath Penalty Cases
58 N.Y.U. L. Rev. 299, 303-04 (1983).
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We conclude that the Majority applies the wronghdtad for scrutinizing
counsel's efforts, even though the Majority consedlat the litmus test is:
“[wlhether counsel’'s conduct so undermined the profunctioning of the
adversarial process that the trial cannot be refiedas having produced jast
result.” The majority errs by focusing on counsel’'s ghlion to acquiesce In
Cooke’s objective, rather than on whether Cookeeived a fair trial with
reasonably effective assistance of counsel thatymed a “just result.” Nowhere
does the Majority even suggest that a new trial re/leounsel blindly follows
Cooke’s irrational position would produce a morestj' outcome. Therefore, we

respectfully dissent.

123



