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STATEMENT OF FACTS AND
NATURE OF THE PROCEED NGS

__The facts wunderlying this litigation are fairly
straight forward. On May 4, 2001, the Lees, Bo Hyun Lee
and Wan Ki Kim his wfe, along with their tw sons,
Young M n Lee (then age 9) and Chan Young Lee (then age
7), residents of Seoul, South Korea, enbarked upon a
vacation tour of Southeast Asia. The tour was arranged
by a South Korean travel agency, Freedom Travel. The
tour was to include an afternoon and one night at the
Quality Resort Waterfront City, Bat am | ndonesi a,
(“Waterfront City”). Those accommobdati ons were chosen by
Wan Ki based upon the recommendati on of an agent enpl oyed
by Freedom Travel.*? O particular interest to the Lees
was the large free formpool wth a sunken bar whi ch was

connected to a children’s pool. The resort was

advertised as “famly friendly”.

1 It appears that Ms. Kimalso revi ewed the
descri ptions/adverti senents provided on the website sponsored by
Choice as well. Apparently she viewed the website one day before
their departure which was obviously after the purchase.



Waterfront City was owned by P.T. Mirina Gty
Devel opnent (“P.T. Marina”). That entity acquired the
right to operate the facility as a Quality I nn and Resort
through a franchise agreenent with P.T. Qualita I|ndah
Hotels (“P.T. Qualita”). P.T. Qualita had in turn been
vested with the authority to enter into such agreenents
by Choice Hotels International, Inc.

On May 6, 2001, the famly arrived at Waterfront
City. Shortly thereafter, they went to the large pool
whi ch was crowded. Bo Hyun entered that pool wth his
sons who could not swm and instructed them how to do
so. The instruction ceased after a brief period of tine
so that the famly could take pictures in the pool area.
Chan Young and Young Mn apparently becane bored wth
that activity and were granted permssion by their
parents to return to the |arge pool.

The boys ultimately entered the pool behind their
parents, but becane separated. Young Mn |ast saw Chan
Young splashing around the water and thought he was
practicing sw nm ng. Less than five mnutes |ater, Bo

Hyun and Wan Ki went | ooking for Chan Young. Bo Hyun
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found him at the bottom of the |arge pool unconscious.
No |ifeguard was seen on duty during this period of tine
and no other staff assisted in finding Chan Young.

When Chan Young was pulled from the pool, he was
given energency nedical treatnment and revived as a
result. Notw thstanding those efforts, he suffered brain
damage and s In a permanent vegetative state.
Unfortunately, Chan Young wi |l need nedi cal treatnent and
constant care for the rest of his life. Thus far, that
care has been rendered in South Korea.?

Choice is incorporated in the State of Del aware and

Is the largest hotel operator in the United States. It
does business directly as well as through franchise
agreenents and/or rel ati onships as, anong ot her

hotel / notel brands, Quality Inns and Resorts. Choice is
al so a worl dwi de corporation with nore than 5,000 hotel s
and resorts in at least forty-two countries. Ot hat
nunber, fifteen are in Delaware and eleven are in

| ndonesi a. Its main or principal headquarters is in

2 |t further appears that some of the treatnment woul d have been
rendered in Indonesia inmediately following his renpval fromthe pool.
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Silver Spring, Mryl and.

As a part of its franchise relationships, Choice
directed the selection and training of its franchi sees as
wel | as supervised the design and construction of its
Quality Inns and Resorts. This included advertising and
ot her pronotional activities on behalf of those resorts.
Their operation post design and construction was also
subject to continuing oversight. There was overt
assistance in every phase of the hotel operation
I ncl udi ng continuing pronotional activities, training of
staff and other quality assurance neasures. If the
standards inposed as a part of the franchi se agreenent
were not net, there would be sanctions, including
litigation to enforce the terns of the relationship or
term nation of the franchi se agreenent if conpliance was
not ot herw se achi eved.

In terms of its franchise relationships outside the
continental United States, Choice would enter into a
mast er franchi se agreenent with an international partner
and that partner would solicit and/or choose the

I ndi vi dual franchi sees. In the instant situation, P.T.
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Qualita, as the international partner, entered a
franchise agreenent with P.T. Marina in 1996. At the
very | east, the agreenent required bi-annual inspections,
which did in fact take place in 1997 and 2000. There
were no such inspections in 1998, 1999 or 2001. In any
event, no deficiencies or problens were noted with the
pool area prior to the inury suffered by Chan Young.
Since that incident, the pool area was substantially
renovat ed. 3

Bo Hyun and Wan Ki filed their conplaint in their
I ndi vi dual capacities as parents of Chan Young, as well
as on his behalf, on GCctober 30, 2002. The sole
def endant was Choice. No claimwas or has been initiated
against either P.T. Marina or P.T. Qualita.

The conplaint sets forth six causes of action which
may be grouped into three categories. The first alleges
that Choice was vicariously negligent by virtue of the

actions of P.T. Marina and/or P.T. Qualita Indah Hotels

8 Pictures of the area i medi ately before the event were taken
and retained by the PHaintiffs. Oher views of the pools taken during
the renovations were preserved via photography by or at the direction
of the Plaintiffs’ expert wi tness, Thonas C. Ebro.
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based upon the Doctrine of Attractive Nuisance. The
second area of negligence referenced allegations that
Choice was negligent 1in the selection, retention,
supervision and training of franchisee, P.T. Marina.
Lastly, the Lees have alleged that the pool area was
negligently desi gned and approved.

Choice denied it was in anyway negligent. I n
addition to raising certain affirmati ve defenses, Choice
also filed a third-party conplaint against P.T. Marina
and P.T. Qualita Indah Hotels. That conplaint was
followed the by instant notion to dism ss on January 16,
2004. The Court continued the notion on February 20,
2004, wthout prejudice, so that the parties could
conduct additional discovery. Further discovery was
conduct ed and suppl enental nmenoranda fil ed.

The basis of Choice’'s notion is that Delaware i s not
the appropriate forum within which to litigate the
matter. There is no connection between the litigation
and this state. Nor do the factors set forth in General

Foods Corp. v. Cryo-Mid, Inc.* support the continuance of

4 198 A.2d 681 (1964).
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the litigation in Delaware. The Lees counter that if not
in Delaware, where could the litigation be resolved.
They argue, citing United Phosphorus, Ltd. v. Mcro-Flo,?*
that the burden is on Choice to show “overwhelm ng
hardship” if the case is allowed to continue in Delaware.
Further, the forumchoice nade by the Plaintiffs, nust be
given great weight and the problens cited by Choice,
woul d be the sanme no nmatter where the case was present ed.
Accordi ngly, dismssal on forum non conveni ens grounds

woul d be i nappropriate.

DI SCUSSI| ON

The Doctrine of Forum Non Conveni ens

The doctrine of forumnon conveni ens was conceived in
Scot|l and and has becone part of the conmmon |aw of nmany
States.® The principle is sinply that a court may refuse

the inposition of 1its jurisdiction even when that

5 808 A.2d 761 (Del. 2002).

6 Piper Aircraft Co. v. Reyno, 454 U.S. 235, 249 (citing Braucher, The
I nconvenei nt Federal Forum 60 Har. L. Review 908, 909-12 (1947)).
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jurisdiction is permtted by the letter of a general
venue statute.’ Courts are enpowered to decline
jurisdiction when litigation within the host forum would
be inconveni ent, expensive or otherw se inappropriate.?
The decision to stay or dism ss an action based on forum
non conveniens lies within the sound discretion of the

Court.?®

Overwhel m ng Hardship

A recent survey of Del aware forum non conveni ens
jurisprudence was undertaken and nenorialized in In re
Asbestos Litigation.?'® The relevant portions of that
opi ni on which provide a concise view of the philosophy
underlying the application of that doctrine in this

state, read:

7 Gulf Ol Corp. v. G lbert, 330 U 'S. 501, 507 (1947).

8 See Gulf Gil, 330 U S. at 507-08; and E.l. du Pont de Nemours & Co.
v. Admral Ins. Co., 577 A . 2d 305, 306 (Del Super. Ct. 1989) (citing Gulf
Ol).

° WIlianms Gas Supply Co. v. Apache Corp., 1991 W. 18901, at *1 (Del.
Super.).

1 |n re Asbestos Litigation, Del. Super., C.A. No. 05C-05-246,
Slights, J. (March 8, 2006) (Mem Op.) at 7. Although the decision
consolidates nmultiple claims, for ease of reference only the |ead case is
cited.
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The standards that govern notions
to dismss for forum non conveniens,
al t hough now wel | -settl ed, have evol ved
in Delaware after nuch litigation in
both the trial and appellate courts.
A series of cases, where the Del aware
Supreme Court reversed trial court
orders granting notions to dismss for
forum non conveniens, al l owed our
hi ghest court to articulate a clear
preference in favor of a plaintiff’s
choice of forum particularly where
there are no previously filed actions
pendi ng el sewhere. ? This preference
has been expressed in the form of a
“presunption” that the plaintiff’s
choice of forumw || be respected unl ess
t he def endant carries the “heavy burden”
of establishing that Del aware i s not an
appropriate forumfor the controversy.?®
To neet its burden, the defendant nust
establ i sh t hat It woul d endur e
“overwhel m ng hardshi p” by litigatingin
Del awar e. ** Stated differently, the
def endant nust “denonstrate that this
‘is one of the rare cases where the
drastic relief of dism ssal is warranted
based on a strong showng that the
burden of litigating inthis forumis so
severe as toresult in mani fest hardship
to the defendant.’”*® This burden is

11 Mar-Land I ndus. Contractors, Inc. v. Caribbean Petroleum Ref., L.P.
777 A.2d 774, 777-78 (Del. 2001).

12 Ssee e.g. Candl ewood Timber Group v. Pan Am Energy, LLC, 859 A 2d 989
(Del . 2004); Ison v. E.I. du Pont de Nempurs & Co., 729 A.2d 832 (Del. 1999);
Mar - Land, 777 A.2d 774; Taylor v. LSI Logic Corp., 689 A.2d 1196 (Del. 1997).

¥ Mar-Land, 777 A.2d at 777-78.

% d.

5 1d. (quoting lson, 729 A . 2d at 842).
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intended to be substantial but not
precl usive.

It is, therefore, Choice’ s burden to prove inconveni ence
and hardship by denonstrating that the conbination and
wei ght of the appropriate factors in a traditional forum
non conveni ens anal ysis wei gh overwhel mngly in favor of
its notion to dism ss the Lees’ action.?'
| n deciding whether a defendant has net this heavy

burden of establishing overwhelm ng hardship, the
Del aware Suprene Court has set out the factors the Court
must consider in deciding the question in the sem nal
case of General Foods Corp. v. Cryo-Maid.*® The so-called
Cryo-Maid factors are as foll ows:

(1) the relative ease of access to

proof (2) t he availability of

conpul sory process for wtnesses; (3)

the possibility of a view of the

prem ses; (4) whether the controversy is

dependent upon the application of

Del awar e | aw whi ch Del aware courts nore

properly should decide than those of
another jurisdiction; (5) the pendency

6 |son, 729 A 2d at 842.
7 Wlliams Gas Supply, 594 A.2d at 36
8 General Foods Corp. v. Cryo-Maid, 198 A 2d 681, 684 (Del. 1964); See

al so Warburg, Pincus Ventures, L.P. v. Schrapper, 774 A.2d 264, 267 (Del
2001).
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or nonpendency of a simlar action or
actions in anot her jurisdiction; and (6)
all other practical problens that woul d
make the trial of the case easy,
expedi ti ous and i nexpensi ve.

It is insufficient that all of the Cryo-Maid factors
may favor a defendant.!® The defendant nust show “with
particularity” that one or nore of the factors,
individually or together, inposes an “overwhel m ng
hardshi p. ”?° Absent such a showing the plaintiff’s choice
of forumw || be upheld. ?* Furthernore, arguing that an
alternative forum woul d be nore conveni ent or perhaps a

better locationis irrelevant.? The Court is not charged

wi th picking the best possible site.??

Appl yi ng The Cryo-Mai d Factors
Havi ng concluded that Choice nust neet the heavy

burden of establishing overwhel m ng hardship, it is now

9 Taylor, 689 A.2d at 1197.

20 |son, 729 A.2d at 837-38.

2L d.
22 Taylor, 689 A.2d at 1197.

2 Aetna Casualty & Surety Co. v. CertainTeed Corp. Del. Super., C.A.

No. 93C-06-125, Del Pesco, J. (Feb 22, 1994) Order at 4 (citing ANR Pipeline
Co. v. Shell Gl Co., 525 A.2d 991 (Del. 1987)).
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proper to consider its contentions in light of the Cryo-
Mai d frameworKk. The Court wll weigh the factors ad
seriatim

The first factor to be addressed is the rel ative ease
of access to proof. It is undisputed that sone evi dence
relevant to this case is dispersed anongst three
countries i.e., the United States, South Korea and
| ndonesi a. Choice correctly submts that all nedica
records and providers are located in South Korea or
| ndonesi a; the records fromthe unnaned travel agent wl|l
presumably be found in South Korea; and naintenance and
busi ness records of the Resort are in Indonesia. Choice
argues that the litigation will be hanpered if comrenced
I n Del aware because the evidence is so w dely dispersed
and it is not mai ntained by persons or entities under the
control of either party. The question then is whether
the extent of that “hanpering” equates to an overwhel m ng
har dshi p. The Lees contend that the location of sone
evidence outside of the United States cannot be the
grounds for noving the action to another jurisdiction,

since the very sane problem would arise in I|ndonesia,
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Sout h Korea, or Maryland, where Choice’s hone office is
| ocated. It is also argued that nuch of the evidence in
support of the clainms nmade in the Lees’ conplaint is
| ocated in the United States, i.e., Choice s business
records and managenent personnel.

The proximty of the evidence to the proposed forum
I's an inportant consideration under the access to proof
factor, and may in fact support a finding of overwhel m ng
hardshi p,?* but it is by no nmeans dispositive. Over four
decades have passed since the Suprenme Court’s decision in
Cryo-Maid and during that span the Court has never found
overwhel m ng hardship based solely on the |ocation of
evi dence. ®® In fact, the Delaware Suprene Court has
declined to reach that conclusi on even in cases where the
vast majority of the relevant evidence is situated in a
foreign locale and |ikely could be accessed only through

the “cunbersome” procedures set forth in the Hague

2 In re Asbestos Litigation, Del. Super., C. A No. 05C-05-246, at 14
(citing Friedman v. Alcatel Alsthom 752 A .2d 544, 553 (Del. Ch. 1999)).

25 sSee Taylor, 689 A.2d at 1199.
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Conventi on. 2°

Lastly, incurring significant expensew || be certain
as a result of litigating in Delaware, but that is
I mmaterial since the sane expense will be incurred no
matter the venue.?” No matter how it is viewed, any
har dshi p so i nposed pl aces an equal burden on both si des.
This factor nust therefore be weighed against the
proposed transfer.

Wth respect to the second factor, availability of
conpul sory process for w tnesses, Choice argues that not
one prospective wtness is subject to Delaware’s
jurisdictional reach. It is further argued that the
choice of forum precludes the Defendant from joining
I ndi spensabl e partiesi.e., P.T. Qualita and P. T. Mari na.
The Court’s response is simlar to that made in
di scussing the first factor given the interrelation
between the two. The sane process and joinder

difficulties will arise no matter where this litigation

26 See lson, 729 A.2d at 843; See also Warburg, 774 A.2d at 270-71; and
M chaud v. Fairchild Aircraft Inc., 2001 WL 1456788, at *3 (Del. Super.).

27 See Admiral, 577 A.2d at 308.
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is pursued.?® That being the case, it is generally
assuned that “these mrror-imge difficulties cancel out

each other.”?® Stated another way, there would be “no
cl ear advantage or disadvantage to litigating” in
Del aware or an alternative forum?°

Further, Delaware |aw requires that Choice identify
specifically the wtnesses not subject to conpul sory
process and the specific substance of their testinony.?3!
Choi ce sinply references “all medical providers” and “al l
enpl oyees  of the P.T. Marina dty  Devel opnent
Corporation,”® alluding generically to what relevant
testinony the aforenentioned nmay present. Even when
construing the lawliberally, it is hard to concl ude that
t he generalizations nmade by Choice are sufficient to neet

Its burden. In addition, it appears that the nost

significant liability and damage w tnesses either have

2 |In re Asbestos Litigation, Del. Super., C. A No. 05C-05-246, at 17
(citing Admral, 577 A.2d at 309).

2 |d. at 18 (citing Taylor, 689 A 2d at 1199).

%0 1d.

31 |d. at 17 (citing Sequa Corp. v. Aetna Cas. and Sur. Co., 1990 W
123006, at *5 (Del. Super.). See also Fres-Co Sys. USA, Inc. v. The Coffee
Bean Tradi ng- Roasting, LLC, 2005 WL 1950802, at *3 (Del. Super.).

32 Def. Mot. to Dismiss, D.I. 24, at 3.
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been deposed and/or have indicated that they wll
voluntarily appear at trial. As aresult, this argunent,
along with the process and joinder concerns, are
unper suasi ve.

The third factor, a need for a view of the prem ses,
also fails to support the position being advanced by
Choi ce. Choice represents that atrip to I ndonesia would
been so prohibitively expensive for counsel and the
parties that it is tantanobunt to no opportunity to view
the premses at all. In the first instance, this
argunment ignores all technological alternatives to an

actual view of the premses i.e., video, photographs, or

ot her audi ovi sual ai ds. It also ignores the fact that
t he pool area apparently underwent subst anti al
renovations follow ng the instant accident in 2001. In

any event, Delaware courts have consistently recogni zed
that little is lost in the way of exam ning a scene when
t hose alternative nediuns are used.* For those reasons,

the Court concludes that this factor, in light of the

33 See lson, 729 A.2d at 837; See also M chaud, 2001 W. 1456788 at *3;
and Schafer v. Wall-Mart Stores, Inc., 2001 WL 1456697, at *3 (Del. Super.).
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circunstances existing in this case, does not support the
cl ai m of undue hardshi p.
Wth regard to the fourth factor, applicability of
Del aware |law, Choice sinply does not articulate what
hardship, if any, would ensue. The entirety of Choice’'s
contention in this regard is that:
[T]his Court should conclude that the

substanti ve | aw of the State of Del aware
Is not controlling vis-a-vis the clains

relating to par ent al negl i gence,
vi cari ous liability, or damages.
Del aware has little interest in the

out comre of [these clains].?

The point of the argunent is unclear, but it appears
that, Choice is arguing that the fact Del aware | aw does
not apply (at | east according to Choice), is yet another
exanpl e of the | ack of connection between this litigation
and Del awar e. However, Choice fails to recognize that
Del aware courts regularly interpret and apply the | aws of
other jurisdictions, nationally and internationally.
Moreover, they have consistently held that the “need to

apply another state’s law wll not be substantial

3% Def. Mot. to Dismiss, D.I. 24, at 4.
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deterrent to conducting litigation in this state.”?®
Hence, to the extent that this Court may have to apply
the |l aw of another jurisdiction, be it of another state
or country, does not constitute overwhel mng hardship.

The fifth factor, the pendency or nonpendency of a
simlar action in another jurisdiction, balances nost
heavily against dismssal. The absence of a prior
pendi ng action in another jurisdiction “is an inportant,
If not controlling consideration,” when considering
whether to dismss a notion on forum non conveniens
grounds. 3° Judicial discretion is to be exercised
sparingly in favor of dism ssal when no prior filing of
a related action is pending.® It is undisputed that no
prior actions related to the matter at bar are pending in
any alternate forum This fact weighs heavily against
di sm ssal .

Finally, Choice has failed to denbnstrate the

3 In re Asbestos Litigation, Del. Super., C. A No. 05C-05-246, at 20
(citing Sequa, 1990 WL 123006, at *4).

%6 |d. at 22 (citing States Marine Lines v. Dom ngo, 269 A 2d 223, 226
(Del . 1970)).

87 1d. (citing Taylor, 689 A.2d at 1199; and Fres-Co, 2005 W. 1950802
at *3)
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exi stence of other practical considerations which would
make litigating the matter in Delaware nore difficult or
expensi ve. Choice maintains that the required travel

I nterpreters and transl ation of medi cal
records/docunents/bills will not only make litigating the
matter in Delaware expensive, but confusing for an
enpanel ed jury. Again this argunent is unpersuasive.
There are no practical considerations mlitating agai nst
litigating in Delaware that would not be present if the
litigation were renoved to a different jurisdiction. For
this reason, any further discussion of this factor is not
necessary.

Taken individually, none of the Cryo-Maid factors
| ead the Court to conclude that Choice is entitled to the
relief sought. Viewed collectively, the result is the
sane. Not only is the Court unable to conclude that
litigating the clainms raised by the Lees here constitutes
an overwhel m ng hardship, it would be difficult under
these facts to find one forum nore advantageous than

anot her.
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CONCLUSI ON

For the foregoing reasons, the Court nust concl ude
that the clains raised by the Plaintiffs should not be
di sm ssed based wupon the doctrine of forum non
conveni ens. The Defendant, Choice Hotels |International,
Inc., has failed to establish that it wll suffer
overwhel m ng hardship if the litigation were to conti nue
in this forum Accordingly, the notion to dism ss nust

be, and hereby is, DEN ED.

TOLI VER, JUDGE

CHT, I V/ | at
oc: Prothonotary
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