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EXHIBIT B

The Proposed Changes and Potential Impact on DLRPC

The following is a marked-to-show changes draft of the six proposals
showing how the proposals would change the Delaware Lawyers Rules of Professional
Conduct:

1. 105A

Rule 1.0 Terminology

(a) “Belief” or “believes” denotes that the person involved actually supposed the
fact in question to be true. A person’s belief may be inferred from circumstances.

(b) “Confirmed in writing,” when used in reference to the informed consent of a
person, denotes informed consent that is given in writing by the person or a writing
that a lawyer promptly transmits to the person confirming an oral informed
consent. See paragraph (e) for the definition of “informed consent.” If it is not
feasible to obtain or transmit the writing at the time the person gives informed
consent, then the lawyer must obtain or transmit it within a reasonable time
thereafter.

(c) “Firm” or “law firm” denotes a lawyer or lawyers in a law partnership,
professional corporation, sole proprietorship or other association authorized to
practice law; or lawyers employed in a legal services organization or the legal
department of a corporation or other organization.

(d) “Fraud” or “fraudulent” denotes conduct that is fraudulent under the
substantive or procedural law of the applicable jurisdiction and has a purpose to
deceive.

(e) “Informed consent” denotes the agreement by a person to a proposed course
of conduct after the lawyer has communicated adequate information and
explanation about the material risks of and reasonably available alternatives to the
proposed course of conduct.

(f) “Knowingly,” “known,” or “knows” denotes actual knowledge of the fact in
question. A person’s knowledge may be inferred from circumstances.

(g) “Partner” denotes a member of a partnership, a shareholder in a law firm
organized as a professional corporation, or a member of an association authorized
to practice law.

(h) “Reasonable” or “reasonably” when used in relation to conduct by a lawyer
denotes the conduct of a reasonably prudent and competent lawyer.
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(i) “Reasonable belief” or “reasonably believes” when used in reference to a
lawyer denotes that the lawyer believes the matter in question and that the
circumstances are such that the belief is reasonable.

(j) “Reasonably should know” when used in reference to a lawyer denotes that a
lawyer of reasonable prudence and competence would ascertain the matter in
question.

(k) “Screened” denotes the isolation of a lawyer from any participation in a
matter through the timely imposition of procedures within a firm that are
reasonably adequate under the circumstances to protect information that the
isolated lawyer is obligated to protect under these Rules or other law.

(l) “Substantial” when used in reference to degree or extent denotes a material
matter of clear and weighty importance.

(m) “Tribunal” denotes a court, an arbitrator in a binding arbitration
proceeding or a legislative body, administrative agency or other body acting in an
adjudicative capacity. A legislative body, administrative agency or other body acts
in an adjudicative capacity when a neutral official, after the presentation of
evidence or legal argument by a party or parties, will render a binding legal
judgment directly affecting a party’s interests in a particular matter.

(n) “Writing” or “written” denotes a tangible or electronic record of a
communication or representation, including handwriting, typewriting, printing,
photostating, photography, audio or video recording and e-mail electronic
communications. A “signed” writing includes an electronic sound, symbol or
process attached to or logically associated with a writing and executed or adopted
by a person with the intent to sign the writing.

COMMENT
. . .
[9] The purpose of screening is to assure the affected parties that confidential

information known by the personally disqualified lawyer remains protected. The
personally disqualified lawyer should acknowledge the obligation not to communicate
with any of the other lawyers in the firm with respect to the matter. Similarly, other
lawyers in the firm who are working on the matter should be informed that the screening
is in place and that they may not communicate with the personally disqualified lawyer
with respect to the matter. Additional screening measures that are appropriate for the
particular matter will depend on the circumstances. To implement, reinforce and remind
all affected lawyers of the presence of the screening, it may be appropriate for the firm to
undertake such procedures as a written undertaking by the screened lawyer to avoid any
communication with other firm personnel and any contact with any firm files or other
materials information, including information in electronic form, relating to the matter,
written notice and instructions to all other firm personnel forbidding any communication
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with the screened lawyer relating to the matter, denial of access by the screened lawyer
to firm files or other materials information, including information in electronic form,
relating to the matter, and periodic reminders of the screen to the screened lawyer and all
other firm personnel.

[10] In order to be effective, screening measures must be implemented as soon as
practical after a lawyer or law firm knows or reasonably should know that there is a need
for screening.

. . .

Rule 1.1 Competence

A lawyer shall provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness and preparation
reasonably necessary for the representation.

COMMENT
. . .
[6] Maintaining competence. -- To maintain the requisite knowledge and skill, a

lawyer should keep abreast of changes in the law and its practice, including the benefits
and risks associated with relevant technology, engage in continuing study and education
and comply with all continuing legal education requirements to which the lawyer is
subject.

Rule 1.4 Communication

(a) A lawyer shall:
(1) promptly inform the client of any decision or circumstance with respect

to which the client’s informed consent, as defined in Rule 1.0(e), is required by
these Rules;

(2) reasonably consult with the client about the means by which the client’s
objectives are to be accomplished;

(3) keep the client reasonably informed about the status of the matter;
(4) promptly comply with reasonable requests for information; and
(5) consult with the client about any relevant limitation on the lawyer’s

conduct when the lawyer knows that the client expects assistance not permitted by
the Rules of Professional Conduct or other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit
the client to make informed decisions regarding the representation.
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COMMENT
. . .
[4] A lawyer’s regular communication with clients will minimize the occasions on

which a client will need to request information concerning the representation. When a
client makes a reasonable request for information, however, paragraph (a)(4) requires
prompt compliance with the request, or if a prompt response is not feasible, that the
lawyer, or a member of the lawyer’s staff, acknowledge receipt of the request and advise
the client when a response may be expected. Client telephone calls A lawyer should be
promptly returned or acknowledged respond to or acknowledge client communications.

. . .

Rule 1.6 Confidentiality of information

(a) A lawyer shall not reveal information relating to the representation of a
client unless the client gives informed consent, the disclosure is impliedly
authorized in order to carry out the representation, or the disclosure is permitted
by paragraph (b).

(b) A lawyer may reveal information relating to the representation of a client to
the extent the lawyer reasonably believes necessary:

(1) to prevent reasonably certain death or substantial bodily harm;
(2) to prevent the client from committing a crime or fraud that is

reasonably certain to result in substantial injury to the financial interests or
property of another and in furtherance of which the client has used or is using the
lawyer’s services;

(3) to prevent, mitigate, or rectify substantial injury to the financial
interests or property of another that is reasonably certain to result or has resulted
from the client’s commission of a crime or fraud in furtherance of which the client
has used the lawyer’s services;

(4) to secure legal advice about the lawyer’s compliance with these Rules;
(5) to establish a claim or defense on behalf of the lawyer in a controversy

between the lawyer and the client, to establish a defense to a criminal charge or
civil claim against the lawyer based upon conduct in which the client was involved,
or to respond to allegations in any proceeding concerning the lawyer’s
representation of the client; or

(6) to comply with other law or a court order.
(c) A lawyer shall make reasonable efforts to prevent the inadvertent or

unauthorized disclosure of, or unauthorized access to, information relating to the
representation of a client.
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COMMENT
. . .
[16] Acting competently to preserve confidentiality. -- A Paragraph (c) requires a

lawyer must to act competently to safeguard information relating to the representation of
a client against unauthorized access by third parties and against inadvertent or
unauthorized disclosure by the lawyer or other persons who are participating in the
representation of the client or who are subject to the lawyer’s supervision. See Rules 1.1,
5.1 and 5.3. The unauthorized access to, or the inadvertent or unauthorized disclosure of,
information relating to the representation of a client does not constitute a violation of
paragraph (c) if the lawyer has made reasonable efforts to prevent the access or
disclosure. Factors to be considered in determining the reasonableness of the lawyer’s
efforts include, but are not limited to, the sensitivity of the information, the likelihood of
disclosure if additional safeguards are not employed, the cost of employing additional
safeguards, the difficulty of implementing the safeguards, and the extent to which the
safeguards adversely affect the lawyer’s ability to represent clients (e.g., by making a
device or important piece of software excessively difficult to use). A client may require
the lawyer to implement special security measures not required by this Rule or may give
informed consent to forgo security measures that would otherwise be required by this
Rule. Whether a lawyer may be required to take additional steps to safeguard a client’s
information in order to comply with other law, such as state and federal laws that govern
data privacy or that impose notification requirements upon the loss of, or unauthorized
access to, electronic information, is beyond the scope of these Rules. For a lawyer’s
duties when sharing information with nonlawyers outside the lawyer’s own firm, see
Rule 5.3, Comments [3]-[4].

[17] When transmitting a communication that includes information relating to the
representation of a client, the lawyer must take reasonable precautions to prevent the
information from coming into the hands of unintended recipients. This duty, however,
does not require that the lawyer use special security measures if the method of
communication affords a reasonable expectation of privacy. Special circumstances,
however, may warrant special precautions. Factors to be considered in determining the
reasonableness of the lawyer’s expectation of confidentiality include the sensitivity of
the information and the extent to which the privacy of the communication is protected by
law or by a confidentiality agreement. A client may require the lawyer to implement
special security measures not required by this Rule or may give informed consent to the
use of a means of communication that would otherwise be prohibited by this Rule.
Whether a lawyer may be required to take additional steps in order to comply with other
law, such as state and federal laws that govern data privacy, is beyond the scope of these
Rules.

. . .
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Rule 4.4 Respect for rights of third persons

(a) In representing a client, a lawyer shall not use means that have no
substantial purpose other than to embarrass, delay or burden a third person, or use
methods of obtaining evidence that violate the legal rights of such a person.

(b) A lawyer who receives a document or electronically stored information
relating to the representation of the lawyer’s client and knows or reasonably should
know that the document or electronically stored information was inadvertently sent
shall promptly notify the sender.

COMMENT
. . .
[2] Paragraph (b) recognizes that lawyers sometimes receive documents a document or

electronically stored information that were was mistakenly sent or produced by opposing
parties or their lawyers. A document or electronically stored information is inadvertently
sent when it is accidentally transmitted, such as when an e-mail or letter is misaddressed
or a document or electronically stored information is accidentally included with
information that was intentionally transmitted. If a lawyer knows or reasonably should
know that a such a document or electronically stored information was sent inadvertently,
then this Rule requires the lawyer to promptly notify the sender in order to permit that
person to take protective measures. Whether the lawyer is required to take additional
steps, such as returning the original document or electronically stored information, is a
matter of law beyond the scope of these Rules, as is the question of whether the
privileged status of a document or electronically stored information has been waived.
Similarly, this Rule does not address the legal duties of a lawyer who receives a
document or electronically stored information that the lawyer knows or reasonably
should know may have been wrongfully inappropriately obtained by the sending person.
For purposes of this Rule, ‘“document or electronically stored information” includes, in
addition to paper documents, e-mail or other electronic modes of transmission and other
forms of electronically stored information, including embedded data (commonly referred
to as “metadata”), that is subject to being read or put into readable form. Metadata in
electronic documents creates an obligation under this Rule only if the receiving lawyer
knows or reasonably should know that the metadata was inadvertently sent to the
receiving lawyer.

[3] Some lawyers may choose to return a document or delete electronically stored
information unread, for example, when the lawyer learns before receiving the document
it that it was inadvertently sent to the wrong address. Where a lawyer is not required by
applicable law to do so, the decision to voluntarily return such a document or delete
electronically stored information is a matter of professional judgment ordinarily reserved
to the lawyer. See Rules 1.2 and 1.4.
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2. 105-B

Rule 1.18 Duties to prospective client

(a) A person who discusses consults with a lawyer about the possibility of
forming a client-lawyer relationship with respect to a matter is a prospective client.

(b) Even when no client-lawyer relationship ensues, a lawyer who has had
discussions with learned information from a prospective client shall not use or
reveal that information learned in the consultation, except as Rule 1.9 would permit
with respect to information of a former client.

(c) A lawyer subject to paragraph (b) shall not represent a client with interests
materially adverse to those of a prospective client in the same or a substantially
related matter if the lawyer received information from the prospective client that
could be significantly harmful to that person in the matter, except as provided in
paragraph (d). If a lawyer is disqualified from representation under this
paragraph, no lawyer in a firm with which that lawyer is associated may knowingly
undertake or continue representation in such a matter, except as provided in
paragraph (d).

(d) When the lawyer has received disqualifying information as defined in
paragraph (c), representation is permissible if:

(1) both the affected client and the prospective client have given informed
consent, confirmed in writing, or:

(2) the lawyer who received the information took reasonable measures to
avoid exposure to more disqualifying information than was reasonably necessary to
determine whether to represent the prospective client; and

(i) the disqualified lawyer is timely screened from any participation in
the matter and is apportioned no part of the fee therefrom; and

(ii) written notice is promptly given to the prospective client.

COMMENT
[1] Prospective clients, like clients, may disclose information to a lawyer, place

documents or other property in the lawyer’s custody, or rely on the lawyer’s advice. A
lawyer’s discussions consultations with a prospective client usually are limited in time
and depth and leave both the prospective client and the lawyer free (and sometimes
required) to proceed no further. Hence, prospective clients should receive some but not
all of the protection afforded clients.

[2] Not all persons who communicate information to a lawyer are entitled to protection
under this Rule. A person who A person becomes a prospective client by consulting with
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a lawyer about the possibility of forming a client-lawyer relationship with respect to a
matter. Whether communications, including written, oral, or electronic communications,
constitute a consultation depends on the circumstances. For example, a consultation is
likely to have occurred if a lawyer, either in person or through the lawyer’s advertising
in any medium, specifically requests or invites the submission of information about a
potential representation without clear and reasonably understandable warnings and
cautionary statements that limit the lawyer’s obligations, and a person provides
information in response. See also Comment [4]. In contrast, a consultation does not
occur if a person provides information to a lawyer in response to advertising that merely
describes the lawyer’s education, experience, areas of practice, and contact information,
or provides legal information of general interest. Such a person communicates
information unilaterally to a lawyer, without any reasonable expectation that the lawyer
is willing to discuss the possibility of forming a client-lawyer relationship, and is thus
not a “prospective client” within the meaning of paragraph (a). .” Moreover, a person
who communicates with a lawyer for the purpose of disqualifying the lawyer is not a
“prospective client.”

. . .
[4] In order to avoid acquiring disqualifying information from a prospective client, a

lawyer considering whether or not to undertake a new matter should limit the initial
interview consultation to only such information as reasonably appears necessary for that
purpose. Where the information indicates that a conflict of interest or other reason for
non-representation exists, the lawyer should so inform the prospective client or decline
the representation. If the prospective client wishes to retain the lawyer, and if consent is
possible under Rule 1.7, then consent from all affected present or former clients must be
obtained before accepting the representation.

[5] A lawyer may condition conversations a consultation with a prospective client on
the person’s informed consent that no information disclosed during the consultation will
prohibit the lawyer from representing a different client in the matter. See Rule 1.0(e) for
the definition of informed consent. If the agreement expressly so provides, the
prospective client may also consent to the lawyer’s subsequent use of information
received from the prospective client.

. . .

Rule 5.5 Unauthorized practice of law; multijurisdictional practice of law

(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation
of the legal profession in that jurisdiction, or assist another in doing so.

(b) A lawyer who is not admitted to practice in this jurisdiction shall not:
(1) except as authorized by these Rules or other law, establish an office or

other systematic and continuous presence in this jurisdiction for the practice of
law; or
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(2) hold out to the public or otherwise represent that the lawyer is
admitted to practice law in this jurisdiction.

(c) A lawyer admitted in another United States jurisdiction or in a foreign
jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may
provide legal services on a temporary basis in this jurisdiction that:

(1) are undertaken in association with a lawyer who is admitted to practice
in this jurisdiction and who actively participates in the matter;

(2) are in or reasonably related to a pending or potential proceeding before
a tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer is
assisting, is authorized by law or order to appear in such proceeding or reasonably
expects to be so authorized;

(3) are in or reasonably related to a pending or potential arbitration,
mediation, or other alternative dispute resolution proceeding in this or another
jurisdiction, if the services arise out of or are reasonably related to the lawyer’s
practice in a jurisdiction in which the lawyer is admitted to practice and are not
services for which the forum requires pro hac vice admission; or

(4) are not within paragraphs (c)(2) or (c)(3) and arise out of or are
reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is
admitted to practice.

(d) A lawyer admitted in another United States jurisdiction, or in a foreign
jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may
provide legal services in this jurisdiction that:

(1) are provided to the lawyer’s employer or its organizational affiliates
after compliance with Supreme Court Rule 55.1(a)(1) and are not services for
which the forum requires pro hac vice admission; or

(2) are services that the lawyer is authorized to provide by federal law or
other law of this jurisdiction.

COMMENT
. . .
[21] Paragraphs (c) and (d) do not authorize communications advertising legal services

to prospective clients in this jurisdiction by lawyers who are admitted to practice in other
jurisdictions. Whether and how lawyers may communicate the availability of their
services to prospective clients in this jurisdiction is governed by Rules 7.1 to 7.5.

Rule 7.1 Communications concerning a lawyer’s services

A lawyer shall not make a false or misleading communication about the lawyer or
the lawyer’s services. A communication is false or misleading if it contains a
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material misrepresentation of fact or law, or omits a fact necessary to make the
statement considered as a whole not materially misleading.

COMMENT
. . .
[3] An advertisement that truthfully reports a lawyer’s achievements on behalf of

clients or former clients may be misleading if presented so as to lead a reasonable person
to form an unjustified expectation that the same results could be obtained for other
clients in similar matters without reference to the specific factual and legal
circumstances of each client’s case. Similarly, an unsubstantiated comparison of the
lawyer’s services or fees with the services or fees of other lawyers may be misleading if
presented with such specificity as would lead a reasonable person to conclude that the
comparison can be substantiated. The inclusion of an appropriate disclaimer or
qualifying language may preclude a finding that a statement is likely to create unjustified
expectations or otherwise mislead a prospective client the public.

. . .

Rule 7.2 Advertising

(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise
services through written, recorded or electronic communication, including public
media.

(b) Except as permitted by Rule 1.5(e), a lawyer shall not give anything of value
to a person for recommending the lawyer’s services except that a lawyer may:

(1) pay the reasonable costs of advertisements or communications
permitted by this Rule;

(2) pay the usual charges of a legal service plan or a not-for-profit or
qualified lawyer referral service. A qualified lawyer referral service is a lawyer
referral service that has been approved by an appropriate regulatory authority;
and

(3) pay for a law practice in accordance with Rule 1.17.
(c) Any communication made pursuant to this rule shall include the name and

office address of at least one lawyer or law firm responsible for its content.

COMMENT
[1] To assist the public in learning about and obtaining legal services, lawyers should

be allowed to make known their services not only through reputation but also through
organized information campaigns in the form of advertising. Advertising involves an
active quest for clients, contrary to the tradition that a lawyer should not seek clientele.
However, the public’s need to know about legal services can be fulfilled in part through
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advertising. This need is particularly acute in the case of persons of moderate means who
have not made extensive use of legal services. The interest in expanding public
information about legal services ought to prevail over considerations of tradition.
Nevertheless, advertising by lawyers entails the risk of practices that are misleading or
overreaching.

[2] This Rule permits public dissemination of information concerning a lawyer’s name
or firm name, address, e-mail address, website, and telephone number; the kinds of
services the lawyer will undertake; the basis on which the lawyer’s fees are determined,
including prices for specific services and payment and credit arrangements; a lawyer’s
foreign language ability; names of references and, with their consent, names of clients
regularly represented; and other information that might invite the attention of those
seeking legal assistance.

[3] Questions of effectiveness and taste in advertising are matters of speculation and
subjective judgment. Some jurisdictions have had extensive prohibitions against
television and other forms of advertising, against advertising going beyond specified
facts about a lawyer, or against “undignified” advertising. Television is now one of, the
Internet, and other forms of electronic communication are now among the most powerful
media for getting information to the public, particularly persons of low and moderate
income; prohibiting television, Internet, and other forms of electronic advertising,
therefore, would impede the flow of information about legal services to many sectors of
the public. Limiting the information that may be advertised has a similar effect and
assumes that the bar can accurately forecast the kind of information that the public
would regard as relevant. Similarly, electronic media, such as the Internet, can be an
important source of information about legal services, and lawful communication by
electronic mail is permitted by this Rule. But see Rule 7.3(a) for the prohibition against
thea solicitation of a prospective client through a real-time electronic exchange that is
not initiated by the prospective client lawyer.

. . .
[5] Paying Others to Recommend a Lawyer. -- Lawyers– Except as permitted under

paragraphs (b)(1)-(b)(4), lawyers are not permitted to pay others for recommending the
lawyer’s services or for channeling professional work in a manner that violates Rule 7.3.
A communication contains a recommendation if it endorses or vouches for a lawyer’s
credentials, abilities, competence, character, or other professional qualities. Paragraph
(b)(1), however, allows a lawyer to pay for advertising and communications permitted
by this Rule, including the costs of print directory listings, on-line directory listings,
newspaper ads, television and radio airtime, domain-name registrations, sponsorship
fees, banner ads Internet-based advertisements, and group advertising. A lawyer may
compensate employees, agents and vendors who are engaged to provide marketing or
client development services, such as publicists, public-relations personnel, business
development staff and website designers. See Rule 5.3 for the Moreover, a lawyer may
pay others for generating client leads, such as Internet-based client leads, as long as the
lead generator does not recommend the lawyer, any payment to the lead generator is
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consistent with Rules 1.5(e) (division of fees) and 5.4 (professional independence of the
lawyer), and the lead generator’s communications are consistent with Rule 7.1
(communications concerning a lawyer’s services). To comply with Rule 7.1, a lawyer
must not pay a lead generator that states, implies, or creates a reasonable impression that
it is recommending the lawyer, is making the referral without payment from the lawyer,
or has analyzed a person’s legal problems when determining which lawyer should
receive the referral. See also Rule 5.3 (duties of lawyers and law firms with respect to
the conduct of nonlawyers who prepare marketing materials for them.); Rule 8.4(a) (duty
to avoid violating the Rules through the acts of another).

[6] A lawyer may pay the usual charges of a legal service plan or a not-for profit or
qualified lawyer referral service. A legal service plan is a prepaid or group legal service
plan or a similar delivery system that assists prospective clients people who seek to
secure legal representation. A lawyer referral service, on the other hand, is any
organization that holds itself out to the public as a lawyer referral service. Such referral
services are understood by lay persons the public to be consumer-oriented organizations
that provide unbiased referrals to lawyers with appropriate experience in the subject
matter of the representation and afford other client protections, such as complaint
procedures or malpractice insurance requirements. Consequently, this Rule only permits
a lawyer to pay the usual charges of a not-for-profit or qualified lawyer referral service.
A qualified lawyer referral service is one that is approved by an appropriate regulatory
authority as affording adequate protections for prospective clients the public. See, e.g.,
the American Bar Association’s Model Supreme Court Rules Governing Lawyer
Referral Services and Model Lawyer Referral and Information Service Quality
Assurance Act (requiring that organizations that are identified as lawyer referral services
(i) permit the participation of all lawyers who are licensed and eligible to practice in the
jurisdiction and who meet reasonable objective eligibility requirements as may be
established by the referral service for the protection of prospective clients the public; (ii)
require each participating lawyer to carry reasonably adequate malpractice insurance;
(iii) act reasonably to assess client satisfaction and address client complaints; and (iv) do
not refer prospective clients make referrals to lawyers who own, operate or are employed
by the referral service.)

[7] A lawyer who accepts assignments or referrals from a legal service plan or referrals
from a lawyer referral service must act reasonably to assure that the activities of the plan
or service are compatible with the lawyer’s professional obligations. See Rule 5.3. Legal
service plans and lawyer referral services may communicate with prospective clients the
public, but such communication must be in conformity with these Rules. Thus,
advertising must not be false or misleading, as would be the case if the communications
of a group advertising program or a group legal services plan would mislead prospective
clients the public to think that it was a lawyer referral service sponsored by a state
agency or bar association. Nor could the lawyer allow in-person, telephonic, or real-time
contacts that would violate Rule 7.3.

. . .
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Rule 7.3 Direct contact with prospective Solicitation of clients

(a) A lawyer shall not by in-person, live telephone or real-time electronic
contact solicit professional employment from a prospective client when a significant
motive for the lawyer’s doing so is the lawyer’s pecuniary gain, unless the person
contacted:

(1) is a lawyer; or
(2) has a family, close personal, or prior professional relationship with the

lawyer.
(b) A lawyer shall not solicit professional employment from a prospective client

by written, recorded or electronic communication or by in-person, telephone or
real-time electronic contact even when not otherwise prohibited by paragraph (a),
if:

(1) the prospective client target of the solicitation has made known to the
lawyer a desire not to be solicited by the lawyer; or

(2) the solicitation involves coercion, duress or harassment.
(c) Every written, recorded or electronic communication from a lawyer

soliciting professional employment from a prospective client anyone known to be in
need of legal services in a particular matter shall include the words “Advertising
Material” on the outside envelope, if any, and at the beginning and ending of any
recorded or electronic communication, unless the recipient of the communication is
a person specified in paragraphs (a)(1) or (a)(2).

(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate
with a prepaid or group legal service plan operated by an organization not owned
or directed by the lawyer that uses in-person or telephone contact to solicit
memberships or subscriptions for the plan from persons who are not known to
need legal services in a particular matter covered by the plan.

COMMENT
[1] A solicitation is a targeted communication initiated by the lawyer that is directed to

a specific person and that offers to provide, or can reasonably be understood as offering
to provide, legal services. In contrast, a lawyer’s communication typically does not
constitute a solicitation if it is directed to the general public, such as through a billboard,
an Internet banner advertisement, a website or a television commercial, or if it is in
response to a request for information or is automatically generated in response to
Internet searches.

[2] There is a potential for abuse inherent in when a solicitation involves direct in-
person, live telephone or real-time electronic contact by a lawyer with a prospective
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client someone known to need legal services. These forms of contact between a lawyer
and a prospective client subject the laypersona person to the private importuning of the
trained advocate in a direct interpersonal encounter. The prospective client person, who
may already feel overwhelmed by the circumstances giving rise to the need for legal
services, may find it difficult fully to evaluate all available alternatives with reasoned
judgment and appropriate self-interest in the face of the lawyer’s presence and insistence
upon being retained immediately. The situation is fraught with the possibility of undue
influence, intimidation, and over-reaching.

[23] This potential for abuse inherent in direct in-person, live telephone or real time
electronic solicitation of prospective clients justifies its prohibition, particularly since
lawyer advertising and written and recorded communication permitted under Rule 7.2
offer lawyers have alternative means of conveying necessary information to those who
may be in need of legal services. Advertising and written and recorded communications
which maybe mailed or autodialed make it possible for a prospective client In particular,
communications can be mailed or transmitted by e-mail or other electronic means that do
not involve real-time contact and do not violate other laws governing solicitations. These
forms of communications and solicitations make it possible for the public to be informed
about the need for legal services, and about the qualifications of available lawyers and
law firms, without subjecting the prospective client public to direct in-person, telephone
or real-time electronic persuasion that may overwhelm the client’ a person’s judgment.

[34] The use of general advertising and written, recorded or electronic communications
to transmit information from lawyer to prospective client the public, rather than direct
in-person, live telephone or real-time electronic contact, will help to assure that the
information flows cleanly as well as freely. The contents of advertisements and
communications permitted under Rule 7.2 can be permanently recorded so that they
cannot be disputed and may be shared with others who know the lawyer. This potential
for informal review is itself likely to help guard against statements and claims that might
constitute false and misleading communications, in violation of Rule 7.1. The contents
of direct in-person, live telephone or real-time electronic conversations between a lawyer
and a prospective client contact can be disputed and may not be subject to third-party
scrutiny. Consequently, they are much more likely to approach (and occasionally cross)
the dividing line between accurate representations and those that are false and
misleading.

[45] There is far less likelihood that a lawyer would engage in abusive practices
against an individual who is a former client, or a person with whom the lawyer has a
close personal or family relationship, or in situations in which the lawyer is motivated by
considerations other than the lawyer’s pecuniary gain. Nor is there a serious potential for
abuse when the person contacted is a lawyer. Consequently, the general prohibition in
rule 7.3(a) and the requirements of Rule 7.3(c) are not applicable in those situations.
Also, paragraph (a) is not intended to prohibit a lawyer from participating in
constitutionally protected activities of public or charitable legal- service organizations or
bona fide political, social, civic, fraternal, employee or trade organizations whose
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purposes include providing or recommending legal services to itstheir members or
beneficiaries.

[56] But even permitted forms of solicitation can be abused. Thus, any solicitation
which contains information which is false or misleading within the meaning of Rule 7.1,
which involves coercion, duress or harassment within the meaning of Rule7.3(b)(2), or
which involves contact with a prospective client someone who has made known to the
lawyer a desire not to be solicited by the lawyer within the meaning of Rule 7.3(b)(1) is
prohibited. Moreover, if after sending a letter or other communication to a client as
permitted by Rule 7.2 the lawyer receives no response, any further effort to
communicate with the prospective client recipient of the communication may violate the
provisions of Rule 7.3(b).

[67] This Rule is not intended to prohibit a lawyer from contacting representatives of
organizations or groups that may be interested in establishing a group or prepaid legal
plan for their members, insureds, beneficiaries or other third parties for the purpose of
informing such entities of the availability of and details concerning the plan or
arrangement which the lawyer or lawyer’s firm is willing to offer. This form of
communication is not directed to a prospective client people who are seeking legal
services for themselves. Rather, it is usually addressed to an individual acting in a
fiduciary capacity seeking a supplier of legal services for others who may, if they
choose, become prospective clients of the lawyer. Under these circumstances, the
activity which the lawyer undertakes in communicating with such representatives and
the type of information transmitted to the individual are functionally similar to and serve
the same purpose as advertising permitted under Rule 7.2.

[78] The requirement in Rule 7.3(c) that certain communications be marked”
“Advertising Material” does not apply to communications sent in response to requests of
potential clients or their spokespersons or sponsors. General announcements by lawyers,
including changes in personnel or office location, do not constitute communications
soliciting professional employment from a client known to be in need of legal services
within the meaning of this Rule.

[89] Paragraph (d) of this Rule permits a lawyer to participate with an organization
which uses personal contact to solicit members for its group or prepaid legal service
plan, provided that the personal contact is not undertaken by any lawyer who would be a
provider of legal services through the plan. The organization must not be owned by or
directed (whether as manager or otherwise) by any lawyer or law firm that participates in
the plan. For example, paragraph (d) would not permit a lawyer to create an organization
controlled directly or indirectly by the lawyer and use the organization for the in-person
or telephone solicitation of legal employment of the lawyer through memberships in the
plan or otherwise. The communication permitted by these organizations also must not be
directed to a person known to need legal services in a particular matter, but is to be
designed to inform potential plan members generally of another means of affordable
legal services. Lawyers who participate in a legal service plan must reasonably assure
that the plan sponsors are in compliance with Rules 7.1, 7.2and 7.3(b). See 8.4(a).
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3. 105-C

Rule 1.1 Competence

A lawyer shall provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness and preparation
reasonably necessary for the representation.

COMMENT
. . .
[6] Retaining or contracting with other lawyers. -- Before a lawyer retains or contracts

with other lawyers outside the lawyer’s own firm to provide or assist in the provision of
legal services to a client, the lawyer should ordinarily obtain informed consent from the
client and must reasonably believe that the other lawyers’ services will contribute to the
competent and ethical representation of the client. See also Rules 1.2 (allocation of
authority), 1.4 (communication with client), 1.5(e) (fee sharing), 1.6 (confidentiality),
and 5.5(a) (unauthorized practice of law). The reasonableness of the decision to retain or
contract with other lawyers outside the lawyer’s own firm will depend upon the
circumstances, including the education, experience and reputation of the nonfirm
lawyers; the nature of the services assigned to the nonfirm lawyers; and the legal
protections, professional conduct rules, and ethical environments of the jurisdictions in
which the services will be performed, particularly relating to confidential information.

[7] When lawyers from more than one law firm are providing legal services to the
client on a particular matter, the lawyers ordinarily should consult with each other and
the client about the scope of their respective representations and the allocation of
responsibility among them. See Rule 1.2. When making allocations of responsibility in a
matter pending before a tribunal, lawyers and parties may have additional obligations
that are a matter of law beyond the scope of these Rules.

[68] Maintaining competence. -- To maintain the requisite knowledge and skill, a
lawyer should keep abreast of changes in the law and its practice, engage in continuing
study and education and comply with all continuing legal education requirements to
which the lawyer is subject.

Rule 5.3 Responsibilities regarding non-lawyer assistantsce

With respect to a nonlawyer employed or retained by or associated with a lawyer:
(a) a partner in a law firm, and a lawyer who individually or together with

other lawyers possesses comparable managerial authority in a law firm, shall make
reasonable efforts to ensure that the firm has in effect measures giving reasonable
assurance that the person’s conduct is compatible with the professional obligations
of the lawyer;
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(b) a lawyer having direct supervisory authority over the nonlawyer shall make
reasonable efforts to ensure that the person’s conduct is compatible with the
professional obligations of the lawyer; and

(c) a lawyer shall be responsible for conduct of such a person that would be a
violation of the Rules of Professional Conduct if engaged in by a lawyer if:

(1) the lawyer orders or, with the knowledge of the specific conduct,
ratifies the conduct involved; or

(2) the lawyer is a partner or has comparable managerial authority in the
law firm in which the person is employed, or has direct supervisory authority over
the person, and knows of the conduct at a time when its consequences can be
avoided or mitigated but fails to take reasonable remedial action.

COMMENT
[1] [2] Paragraph (a) requires lawyers with managerial authority within a law firm to

make reasonable efforts to establish internal policies and procedures designed to provide
to ensure that the firm has in effect measures giving reasonable assurance that
nonlawyers in the firm and nonlawyers outside the firm who work on firm matters act in
a way compatible with the Rules of Professional Conduct. professional obligations of the
lawyer. See Comment [6] to Rule 1.1 (retaining lawyers outside the firm) and Comment
[1] to Rule 5.1 (responsibilities with respect to lawyers within a firm). Paragraph (b)
applies to lawyers who have supervisory authority over the work of a nonlawyer. such
nonlawyers within or outside the firm. Paragraph (c) specifies the circumstances in
which a lawyer is responsible for the conduct of a such nonlawyers within or outside the
firm that would be a violation of the Rules of Professional Conduct if engaged in by a
lawyer.

[1] [2] Lawyers generally employ assistants in their practice, including secretaries,
investigators, law student interns, and paraprofessionals. Such assistants, whether
employees or independent contractors, act for the lawyer in rendition of the lawyer’s
professional services. A lawyer must give such assistants appropriate instruction and
supervision concerning the ethical aspects of their employment, particularly regarding
the obligation not to disclose information relating to representation of the client, and
should be responsible for their work product. The measures employed in supervising
nonlawyers should take account of the fact that they do not have legal training and are
not subject to professional discipline.

[3] Nonlawyers outside the firm. -- A lawyer may use nonlawyers outside the firm to
assist the lawyer in rendering legal services to the client. Examples include the retention
of an investigative or paraprofessional service, hiring a document management company
to create and maintain a database for complex litigation, sending client documents to a
third party for printing or scanning, and using an Internet-based service to store client
information. When using such services outside the firm, a lawyer must make reasonable
efforts to ensure that the services are provided in a manner that is compatible with the
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lawyer’s professional obligations. The extent of this obligation will depend upon the
circumstances, including the education, experience and reputation of the nonlawyer; the
nature of the services involved; the terms of any arrangements concerning the protection
of client information; and the legal and ethical environments of the jurisdictions in which
the services will be performed, particularly with regard to confidentiality. See also Rules
1.1 (competence), 1.2 (allocation of authority), 1.4 (communication with client), 1.6
(confidentiality), 5.4(a) (professional independence of the lawyer), and 5.5(a)
(unauthorized practice of law). When retaining or directing a nonlawyer outside the firm,
a lawyer should communicate directions appropriate under the circumstances to give
reasonable assurance that the nonlawyer’s conduct is compatible with the professional
obligations of the lawyer.

[4] Where the client directs the selection of a particular nonlawyer service provider
outside the firm, the lawyer ordinarily should agree with the client concerning the
allocation of responsibility for monitoring as between the client and the lawyer. See Rule
1.2. When making such an allocation in a matter pending before a tribunal, lawyers and
parties may have additional obligations that are a matter of law beyond the scope of
these Rules.

Rule 5.5 Unauthorized practice of law; multijurisdictional practice of law

(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation
of the legal profession in that jurisdiction, or assist another in doing so.

(b) A lawyer who is not admitted to practice in this jurisdiction shall not:
(1) except as authorized by these Rules or other law, establish an office or

other systematic and continuous presence in this jurisdiction for the practice of
law; or

(2) hold out to the public or otherwise represent that the lawyer is
admitted to practice law in this jurisdiction.

(c) A lawyer admitted in another United States jurisdiction or in a foreign
jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may
provide legal services on a temporary basis in this jurisdiction that:

(1) are undertaken in association with a lawyer who is admitted to practice
in this jurisdiction and who actively participates in the matter;

(2) are in or reasonably related to a pending or potential proceeding before
a tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer is
assisting, is authorized by law or order to appear in such proceeding or reasonably
expects to be so authorized;

(3) are in or reasonably related to a pending or potential arbitration,
mediation, or other alternative dispute resolution proceeding in this or another
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jurisdiction, if the services arise out of or are reasonably related to the lawyer’s
practice in a jurisdiction in which the lawyer is admitted to practice and are not
services for which the forum requires pro hac vice admission; or

(4) are not within paragraphs (c)(2) or (c)(3) and arise out of or are
reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is
admitted to practice.

(d) A lawyer admitted in another United States jurisdiction, or in a foreign
jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may
provide legal services in this jurisdiction that:

(1) are provided to the lawyer’s employer or its organizational affiliates
after compliance with Supreme Court Rule 55.1(a)(1) and are not services for
which the forum requires pro hac vice admission; or

(2) are services that the lawyer is authorized to provide by federal law or
other law of this jurisdiction.

COMMENT
[1] A lawyer may practice law only in a jurisdiction in which the lawyer is authorized

to practice. A lawyer may be admitted to practice law in a jurisdiction on a regular basis
or may be authorized by court rule or order or by law to practice for a limited purpose or
on a restricted basis. Paragraph (a) applies to unauthorized practice of law by a lawyer,
whether through the lawyer’s direct action or by the lawyer assisting another person. For
example, a lawyer may not assist a person in practicing law in violation of the rules
governing professional conduct in that person’s jurisdiction.

. . .
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4. 105-D

ABA Model Rule on Practice Pending Admission1

(1) A lawyer currently holding an active license to practice law in another
U.S. jurisdiction and who has been engaged in the active practice of law for three
of the last five years, may provide legal services in this jurisdiction through an
office or other systematic and continuous presence for no more than [365] days,
provided that the lawyer:

(a) is not disbarred or suspended from practice in any jurisdiction and is
not currently subject to discipline or a pending disciplinary matter in any
jurisdiction;

(b) has not previously been denied admission to practice in this
jurisdiction or failed this jurisdiction’s bar examination;

(c) notifies Disciplinary Counsel and the Admissions Authority in writing
prior to initiating practice in this jurisdiction that the lawyer will be doing so
pursuant to the authority in this Rule;

(d) submits within [45] days of first establishing an office or other
systematic and continuous presence for the practice of law in this jurisdiction a
complete application for admission by motion or by examination;

(e) reasonably expects to fulfill all of this jurisdiction’s requirements for
that form of admission;

(f) associates with a lawyer who is admitted to practice in this jurisdiction;
(g) complies with Rules 7.1 and 7.5 of the Model Rules of Professional

Conduct [or jurisdictional equivalent] in all communications with the public and
clients regarding the nature and scope of the lawyer’s practice authority in this
jurisdiction; and

(h) pays any annual client protection fund assessment.
(2) A lawyer currently licensed as a foreign legal consultant in another

U.S. jurisdiction may provide legal services in this jurisdiction through an office

1 The Delaware Supreme Court Rules do not currently provide for an analogous
procedure. However, Supreme Court Rules 55 and 55.1 provide for limited
permission to practice in certain public programs and limited permission to practice
of in-house counsel, respectively. See Sup. Ct. R. 55, 55.1. Thus, if the Supreme
Court were to adopt this Rule, the Rule may replace Rules 55 and 55.1 in their
entirety.
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or other systematic and continuous presence for no more than [365] days, provided
that the lawyer:

(a) provides services that are limited to those that may be provided in this
jurisdiction by foreign legal consultants;

(b) is a member in good standing of a recognized legal profession in the
foreign jurisdiction, the members of which are admitted to practice as lawyers or
counselors at law or the equivalent, and are subject to effective regulation and
discipline by a duly constituted professional body or a public authority;

(c) submits within [45] days of first establishing an office or other
systematic and continuous presence for the practice of law in this jurisdiction a
complete application for admission to practice as a foreign legal consultant;

(d) reasonably expects to fulfill all of this jurisdiction’s requirements for
admission as a foreign legal consultant; and

(e) meets the requirements of paragraphs 1(a), (b), (c), (f), (g), and (h) of
this Rule.

(3) Prior to admission by motion, through examination, or as a foreign legal
consultant, the lawyer may not appear before a tribunal in this jurisdiction
that requires pro hac vice admission unless the lawyer is granted such
admission.

(4) The lawyer must immediately notify Disciplinary Counsel and the
Admissions Authority in this jurisdiction if the lawyer becomes subject to a
disciplinary matter or disciplinary sanctions in any other jurisdiction at any
time during the [365] days of practice authorized by this Rule. The Admissions
Authority shall take into account such information in determining whether
to grant the lawyer’s application for admission to this jurisdiction.

(5) The authority in this Rule shall terminate immediately if:
(a) the lawyer withdraws the application for admission by motion, by

examination, or as a foreign legal consultant, or if such application is denied, prior
to the expiration of [365] days;

(b) the lawyer fails to file the application for admission within [45] days of
first establishing an office or other systematic and continuous presence for the
practice of law in this jurisdiction;

(c) the lawyer fails to remain in compliance with Paragraph 1 of this Rule;

(d) the lawyer is disbarred or suspended in any other jurisdiction in which
the lawyer is licensed to practice law; or

(e) the lawyer has not complied with the notification requirements of
Paragraph 4 of this Rule.
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(6) Upon the termination of authority pursuant to Paragraph 5, the
lawyer, within [30] days, shall:

(a) cease to occupy an office or other systematic and continuous presence
for the practice of law in this jurisdiction unless authorized to do so pursuant to
another Rule;

(b) notify all clients being represented in pending matters, and opposing
counsel or co-counsel of the termination of the lawyer’s authority to practice
pursuant to this Rule;

(c) not undertake any new representation that would require the lawyer to
be admitted to practice law in this jurisdiction; and

(d) take all other necessary steps to protect the interests of the lawyer’s
clients.

(7) Upon the denial of the lawyer’s application for admission by motion, by
examination, or as a foreign legal consultant, the Admissions Authority
shall immediately notify Disciplinary Counsel that the authority granted by
this Rule has terminated.

(8) The Court, in its discretion, may extend the time limits set forth in this
Rule for good cause shown.

COMMENT
[1] This Rule recognizes that a lawyer admitted in another jurisdiction may need to

relocate to or commence practice in this jurisdiction, sometimes on short notice. The
admissions process can take considerable time, thus placing a lawyer at risk of
engaging in the unauthorized practice of law and leaving the lawyer’s clients without
the benefit of their chosen counsel. This Rule closes this gap by authorizing the
lawyer to practice in this jurisdiction for a limited period of time, up to 365 days,
subject to restrictions, while the lawyer diligently seeks admission. The practice
authority provided pursuant to this Rule commences immediately upon the
lawyer’s establishment of an office or other systematic and continuous presence for
the practice of law.

[2] Paragraph 1(f) requires a lawyer practicing in this jurisdiction pursuant to the
authority granted under this Rule to associate with a lawyer who is admitted to
practice law in this jurisdiction. The association between the incoming lawyer and the
lawyer licensed in this jurisdiction is akin to that between a local lawyer and a lawyer
practicing in a jurisdiction on a temporary basis pursuant to Model Rule of
Professional Conduct 5.5(c)(1).

[3] While exercising practice authority pursuant to this Rule, a lawyer cannot hold out
to the public or otherwise represent that the lawyer is admitted to practice in this
jurisdiction. See Model Rule of Professional Conduct 5.5(b)(2). Because such a lawyer
will typically be assumed to be admitted to practice in this jurisdiction, that lawyer must
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disclose the limited practice authority and jurisdiction of licensure in all communications
with potential clients, such as on business cards, websites, and letterhead. Further, the
lawyer must disclose the limited practice authority to all potential clients before
agreeing to represent them. See Model Rules 7.1 and 7.5(b).

[4] The provisions of paragraph 5 (a) through (d) of this Rule are necessary to avoid
prejudicing the rights of existing clients or other parties. Thirty days should be sufficient
for the lawyer to wind up his or her practice in this jurisdiction in an orderly manner.

Rule 5.5 Unauthorized practice of law; multijurisdictional practice of law

(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation
of the legal profession in that jurisdiction, or assist another in doing so.

(b) A lawyer who is not admitted to practice in this jurisdiction shall not:
(1) except as authorized by these Rules or other law, establish an office or

other systematic and continuous presence in this jurisdiction for the practice of
law; or

(2) hold out to the public or otherwise represent that the lawyer is
admitted to practice law in this jurisdiction.

(c) A lawyer admitted in another United States jurisdiction or in a foreign
jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may
provide legal services on a temporary basis in this jurisdiction that:

(1) are undertaken in association with a lawyer who is admitted to practice
in this jurisdiction and who actively participates in the matter;

(2) are in or reasonably related to a pending or potential proceeding before
a tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer is
assisting, is authorized by law or order to appear in such proceeding or reasonably
expects to be so authorized;

(3) are in or reasonably related to a pending or potential arbitration,
mediation, or other alternative dispute resolution proceeding in this or another
jurisdiction, if the services arise out of or are reasonably related to the lawyer’s
practice in a jurisdiction in which the lawyer is admitted to practice and are not
services for which the forum requires pro hac vice admission; or

(4) are not within paragraphs (c)(2) or (c)(3) and arise out of or are
reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is
admitted to practice.

(d) A lawyer admitted in another United States jurisdiction, or in a foreign
jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may
provide legal services through an office or other systematic and continuous
presence in this jurisdiction that:
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(1) are provided to the lawyer’s employer or its organizational affiliates
after compliance with Supreme Court Rule 55.1(a)(1) and are not services for
which the forum requires pro hac vice admission; or

(2) are services that the lawyer is authorized to provide by federal law or
other law or rule of this jurisdiction.

COMMENT
. . .
[4] Other than as authorized by law or this Rule, a lawyer who is not admitted to

practice generally in this jurisdiction violates paragraph (b)(1) if the lawyer establishes
an office or other systematic and continuous presence in this jurisdiction for the practice
of law. Presence may be systematic and continuous even if the lawyer is not physically
present here. Such a lawyer must not hold out to the public or otherwise represent that
the lawyer is admitted to practice law in this jurisdiction. See also Rules 7.1(a) and
7.5(b).

. . .
[18] Paragraph (d)(2) recognizes that a lawyer may provide legal services in a

jurisdiction in which the lawyer is not licensed when authorized to do so by federal or
other law, which includes statute, court rule, executive regulation or judicial precedent.
See, e.g., The ABA Model Rule on Practice Pending Admission.
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5. 105-E

ABA Model Rule on Admission by Motion2

(1) An applicant who meets the requirements of (a) through (g) of this Rule
may, upon motion, be admitted to the practice of law in this jurisdiction. The
applicant shall:

(a) have been admitted to practice law in another state, territory, or the
District of Columbia;

(b) hold a J.D. or LL.B. degree from a law school approved by the Council
of the Section of Legal Education and Admissions to the Bar of the American Bar
Association at the time the applicant matriculated or graduated;

(c) have been primarily engaged in the active practice of law in one or
more states, territories or the District of Columbia for five three of the seven five
years immediately preceding the date upon which the application is filed;

(d) establish that the applicant is currently a member in good standing in
all jurisdictions where admitted;

(e) establish that the applicant is not currently subject to lawyer discipline
or the subject of a pending disciplinary matter in any jurisdiction;

(f) establish that the applicant possesses the character and fitness to
practice law in this jurisdiction; and

(g) designate the Clerk of the jurisdiction’s highest court for service of
process.

(2) For purposes of this rRule, the “active practice of law” shall include the
following activities, if performed in a jurisdiction in which the applicant is admitted
and authorized to practice, or if performed in a jurisdiction that affirmatively
permits such activity by a lawyer not admitted in that jurisdiction; however, in no
event shall any activities that were performed pursuant to the Model Rule on
Practice Pending Admission or in advance of bar admission in some state, territory,
or the District of Columbia be accepted toward the durational requirement:

(a) representation of one or more clients in the private practice of law;

2 The Delaware Supreme Court Rules do not currently provide for admission by
motion. Thus, if the Supreme Court were to adopt this Rule, the Court would need to
adopt both the underlying rule providing for admission by motion (shown in black
and red text), as well as the modifications approved by the ABA (shown in blue
text).
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(b) service as a lawyer with a local, state, territorial or federal agency,
including military service;

(c) teaching law at a law school approved by the Council of the Section of
Legal Education and Admissions to the Bar of the American Bar Association;

(d) service as a judge in a federal, state, territorial or local court of record;
(e) service as a judicial law clerk; or
(f) service as in-house counsel provided to the lawyer’s employer or its

organizational affiliates.
(3) For purposes of this Rule, the active practice of law shall not include work

that, as undertaken, constituted the unauthorized practice of law in the jurisdiction
in which it was performed or in the jurisdiction in which the clients receiving the
unauthorized services were located.

(4) An applicant who has failed a bar examination administered in this
jurisdiction within five years of the date of filing an application under this rRule
shall not be eligible for admission on motion.
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6. 105-F

Rule 1.6 Confidentiality of information

(a) A lawyer shall not reveal information relating to the representation of a
client unless the client gives informed consent, the disclosure is impliedly
authorized in order to carry out the representation, or the disclosure is permitted
by paragraph (b).

(b) A lawyer may reveal information relating to the representation of a client to
the extent the lawyer reasonably believes necessary:

(1) to prevent reasonably certain death or substantial bodily harm;
(2) to prevent the client from committing a crime or fraud that is

reasonably certain to result in substantial injury to the financial interests or
property of another and in furtherance of which the client has used or is using the
lawyer’s services;

(3) to prevent, mitigate, or rectify substantial injury to the financial
interests or property of another that is reasonably certain to result or has resulted
from the client’s commission of a crime or fraud in furtherance of which the client
has used the lawyer’s services;

(4) to secure legal advice about the lawyer’s compliance with these Rules;
(5) to establish a claim or defense on behalf of the lawyer in a controversy

between the lawyer and the client, to establish a defense to a criminal charge or
civil claim against the lawyer based upon conduct in which the client was involved,
or to respond to allegations in any proceeding concerning the lawyer’s
representation of the client; or

(6) to comply with other law or a court order; or
(7) to detect and resolve conflicts of interest arising from the lawyer’s

change of employment or from changes in the composition or ownership of a firm,
but only if the revealed information would not compromise the attorney-client
privilege or otherwise prejudice the client.

COMMENT
. . .
[14] Paragraph (b)(7) recognizes that lawyers in different firms may need to disclose

limited information to each other to detect and resolve conflicts of interest, such as when
a lawyer is considering an association with another firm, two or more firms are
considering a merger, or a lawyer is considering the purchase of a law practice. See Rule
1.17, Comment [7]. Under these circumstances, lawyers and law firms are permitted to
disclose limited information, but only once substantive discussions regarding the new
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relationship have occurred. Any such disclosure should ordinarily include no more than
the identity of the persons and entities involved in a matter, a brief summary of the
general issues involved, and information about whether the matter has terminated. Even
this limited information, however, should be disclosed only to the extent reasonably
necessary to detect and resolve conflicts of interest that might arise from the possible
new relationship. Moreover, the disclosure of any information is prohibited if it would
compromise the attorney-client privilege or otherwise prejudice the client (e.g., the fact
that a corporate client is seeking advice on a corporate takeover that has not been
publicly announced; that a person has consulted a lawyer about the possibility of divorce
before the person’s intentions are known to the person’s spouse; or that a person has
consulted a lawyer about a criminal investigation that has not led to a public charge).
Under those circumstances, paragraph (a) prohibits disclosure unless the client or former
client gives informed consent. A lawyer’s fiduciary duty to the lawyer’s firm may also
govern a lawyer’s conduct when exploring an association with another firm and is
beyond the scope of these Rules.

[15] Any information disclosed pursuant to paragraph (b)(7) may be used or further
disclosed only to the extent necessary to detect and resolve conflicts of interest.
Paragraph (b)(7) does not restrict the use of information acquired by means independent
of any disclosure pursuant to paragraph (b)(7). Paragraph (b)(7) also does not affect the
disclosure of information within a law firm when the disclosure is otherwise authorized,
see Comment [5], such as when a lawyer in a firm discloses information to another
lawyer in the same firm to detect and resolve conflicts of interest that could arise in
connection with undertaking a new representation.

[16] Paragraph (b) permits disclosure only to the extent the lawyer reasonably believes
the disclosure is necessary to accomplish one of the purposes specified. Where
practicable, the lawyer should first seek to persuade the client to take suitable action to
obviate the need for disclosure. In any case, a disclosure adverse to the client’s interest
should be no greater than the lawyer reasonably believes necessary to accomplish the
purpose. If the disclosure will be made in connection with a judicial proceeding, the
disclosure should be made in a manner that limits access to the information to the
tribunal or other persons having a need to know it and appropriate protective orders or
other arrangements should be sought by the lawyer to the fullest extent practicable.

[1517] Paragraph (b) permits but does not require the disclosure of information
relating to a client’s representation to accomplish the purposes specified in paragraphs
(b)(1) through (b)(6). In exercising the discretion conferred by this Rule, the lawyer may
consider such factors as the nature of the lawyer’s relationship with the client and with
those who might be injured by the client, the lawyer’s own involvement in the
transaction and factors that may extenuate the conduct in question. A lawyer’s decision
not to disclose as permitted by paragraph (b) does not violate this Rule. Disclosure may
be required, however, by other Rules. Some Rules require disclosure only if such
disclosure would be permitted by paragraph (b). See Rules 1.2(d), 4.1(b), 8.1 and 8.3.
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Rule 3.3, on the other hand, requires disclosure in some circumstances regardless of
whether such disclosure is permitted by this Rule. See Rule 3.3(c).

[1618] Acting competently to preserve confidentiality. -- A lawyer must act
competently to safeguard information relating to the representation of a client against
inadvertent or unauthorized disclosure by the lawyer or other persons who are
participating in the representation of the client or who are subject to the lawyer’s
supervision. See Rules 1.1, 5.1 and 5.3.

[1719] When transmitting a communication that includes information relating to the
representation of a client, the lawyer must take reasonable precautions to prevent the
information from coming into the hands of unintended recipients. This duty, however,
does not require that the lawyer use special security measures if the method of
communication affords a reasonable expectation of privacy. Special circumstances,
however, may warrant special precautions. Factors to be considered in determining the
reasonableness of the lawyer’s expectation of confidentiality include the sensitivity of
the information and the extent to which the privacy of the communication is protected by
law or by a confidentiality agreement. A client may require the lawyer to implement
special security measures not required by this Rule or may give informed consent to the
use of a means of communication that would otherwise be prohibited by this Rule.

[1820] Former client. -- The duty of confidentiality continues after the client-lawyer
relationship has terminated. See Rule 1.9(c)(2). See Rule 1.9(c)(1) for the prohibition
against using such information to the disadvantage of the former client.

Rule 1.17 Sale of law practice

A lawyer or a law firm may sell or purchase a law practice, or an area of law
practice, including good will, if the following conditions are satisfied:

(a) The seller ceases to engage in the private practice of law, or in the area of
practice that has been sold in the jurisdiction in which the practice has been
conducted;

(b) The entire practice, or the entire area of practice, is sold to one or more
lawyers or law firms;

(c) The seller gives written notice to each of the seller’s clients regarding:
(1) the proposed sale;
(2) the client’s right to retain other counsel or to take possession of the

file; and
(3) the client’s consent to the transfer of the client’s files will be presumed

if the client does not take any action or does not otherwise object within ninety (90)
days of receipt of the notice.

In a matter of pending litigation, if a client cannot be given notice, the
representation of that client may be transferred to the purchaser only upon entry of
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an order so authorizing by a court having jurisdiction. The seller may disclose to
the court in camera information relating to the representation only to the extent
necessary to obtain an order authorizing the transfer of a file. If approval of the
substitution of the purchasing lawyer for the selling lawyer is required by the rules
of any tribunal in which a matter is pending, such approval must be obtained
before the matter can be included in the sale.

(d) The fees charged clients shall not be increased by reason of the sale.
(e) The seller shall make appropriate arrangements for the maintenance of

records specified in Rule 1.15(d).

COMMENT
. . .
[7] Client Confidences, Consent and Notice. -- Negotiations between seller and

prospective purchaser prior to disclosure of information relating to a specific
representation of an identifiable client no more violate the confidentiality provisions of
Rule 1.6 than do preliminary discussions concerning the possible association of another
lawyer or mergers between firms, with respect to which client consent is not required.
See Rule 1.6(b)(7). Providing the purchaser access to client-specific detailed information
relating to the representation and to, such as the client’s file, however, requires client
consent. The Rule provides that before such information can be disclosed by the seller to
the purchaser the client must be given actual written notice of the contemplated sale,
including the identity of the purchaser, and must be told that the decision to consent or
make other arrangements must be made within 90 days. If nothing is heard from the
client within that time, consent to the sale is presumed.

. . .
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MEMORANDUM

TO: Permanent Advisory Committee on the Delaware Lawyers’
Rule of Professional Conduct (“Advisory Committee”)

FROM: Robert K. Beste, Jr., Chair
Karen Valihura
Diane Coffey

SUBJECT: ABA Model Rules of Professional Conduct
Resolution 105A – Proposed Amendments to Rules and Comments:
Rule 1.0 (Terminology), Rule 1.1 (Competence), Rule 1.4 (Communication),
Rule 1.6 (Confidentiality of Information), and
Rule 4.4 (Respect for Rights of Third Persons)

DATE: November 5, 2012

_____________________________________________________________________________

I. INTRODUCTION

This Memorandum is prepared by the members of a subcommittee of the Permanent

Advisory Committee on Delaware Lawyers’ Rules of Professional Conduct. This subcommittee

was requested to review Resolution 105A, adopted by the House of Delegates at the ABA

Annual Meeting in Chicago, amending the above-referenced Rules and comments; and to

determine whether, in light of this resolution, and others, there should be any modifications made

to the Delaware Lawyers’ Rules of Professional Conduct.

An effort was made by the subcommittee to determine if any state has adopted the

changes to the rules discussed in Resolution 105A. It does not appear that, as of this date, any

state has approved or rejected the changes in Resolution 105A. This is probably not significant at

this early date, since it appears at best, to take a year for states to adopt changes once proposed.

Contact was made with representatives of the National Association of Attorneys General

(“NAAG”), which had not been contacted by the ABA to request a position, and NAAG has not

developed a position regarding Resolution 105A. The subcommittee also approached the
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National District Attorney Association, but is unable as yet to determine from it whether that

association has reviewed or taken a position on Resolution 105A.

As explained below, with some concerns regarding the changes to Rule 1.6(c) and related

comments, this subcommittee believes the Advisory Committee should recommend the adoption

of the amendments referenced in Resolution 105A.

II. PROPOSED CHANGES TO RULES AND COMMENTS

A. RULE 1.0 (TERMINOLOGY)

The only change suggested for Rule 1.0 is in subsection (n), to assure the Rule

encompasses the full range of ways in which lawyers use technology. Therefore, “e-mail” is

replaced with “electronic communications.” The subcommittee certainly believes this suggested

change is appropriate.

A change is also suggested to Comment 9 of Rule 1.00. This comment addresses Rule

1.0(k), and elaborates on the definition of a “screen,” to assure that adequate measures are taken

to prevent a screened lawyer’s access to all information and documentation, “including

information in electronic form.” The subcommittee believes this change appropriately broadens

the scope of the screen, so confidential information in any form is not accessible, and approval is

recommended.

B. RULE 1.1 (COMPETENCE)

Rule 1.1 requires a lawyer to provide competent representation. This resolution seeks to

change Comment 6 to Rule 1.1, to make clear such competent representation also requires that

the attorney keep abreast of benefits of risks associated with relevant technology. This committee

believes these changes are certainly appropriate and warranted, since advances in technology are
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a part of the tools used by lawyers, and there is no reason not to require lawyers to be informed

regarding such tools.

C. RULE 1.4 (COMMUNICATION)

Resolution 105A proposes to amend Comment 4 to Rule 1.4, by striking the clause that

requires an attorney to return or acknowledge client telephone calls promptly, to replace it with

language that requires a lawyer to promptly respond to or acknowledge all client

communications, including telephone and electronic communications. With changes in

technology and increased use of electronic communication by both lawyers and clients, this

committee believes this change is certainly warranted and recommended.

D. RULE 1.6 (CONFIDENTIALITY OF INFORMATION)

Resolution 105A proposes to add a new subsection (c) to Rule 1.6, to provide:

(c) A lawyer shall make reasonable efforts to prevent the inadvertent or
unauthorized disclosure of, or unauthorized access to, information relating to the
representation of a client.

Additionally, Resolution 105A recommends changes to Comments 16 and 17 to Rule 1.6,

which also address the inadvertent disclosure or unauthorized access of information relating to

the representation of a client. The focus of the proposed amendment to Rule 1.6(c) and the

Comments, appears to require “reasonable efforts” to prevent inadvertent disclosure or

unauthorized access to information relating to the representation of a client.

The ABA Commission on Ethics 20/20 (“Commission”) recommended the changes and

indentifies three basic types of problems intended to be addressed, for unintended disclosure.

Those are: (1) e-mails sent to the wrong person; (2) information accessed without authority, such

as a third person hacking into a law firm’s computer network; or (3) when employees or other

personnel release it without authority. The Commission noted that Rule 1.6(c) was not intended
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to mean a lawyer engages in unprofessional conduct every time a client’s confidences are subject

to unauthorized access or are disclosed inadvertently, and points out that Comment 16 makes this

point explicitly. The report finds that, in reality, disclosures, particularly of electronic data, will

occur, even if all reasonable precautions are taken. The Commission believed however, it was

important to state in the rule itself that lawyers have a duty to take reasonable precautions, even

if those reasonable precautions will not always guarantee protection. The Commission also

considered offering more detailed guidance or “bright line” tests, but felt that rapid advances in

technology would require such guidance to change too frequently.

The ABA Business Law Section (the “BLS”), in a report dated April 14, 2012,

recognized it is difficult to quantify what efforts, if any, are “reasonable” to prevent these types

of errors. For example, could the failure to take very simple steps such as “posting a small

caution label on the computer” be considered unreasonable? Though the comments contain

limited guidance on “reasonable efforts” to prevent inadvertent disclosure, the ABA Section of

Science & Technology Law (the “SSTL”) indicated that lawyers must “ensure that any electronic

communications between the law firms [are] ‘scrubbed’ so as to avoid any inadvertent

disclosures in the form of metadata or other hidden but discoverable coding. Memorandum from

SSTL for ABA Commission on Ethics 20/20, at 4 (Apr. 4, 2012).

By contrast, unauthorized disclosure occurs when “someone [] intended to disclose the

information but was not authorized to do so.” Letter from BLS, at 2-3 (Apr. 4, 2012). This type

of disclosure generally addresses an attorney’s failure to monitor or supervise non-lawyers and

junior attorneys. Id. at 3. Like the vague standard for determining reasonable efforts to prevent

inadvertent disclosure, it is difficult to assess what level of supervision constitutes “reasonable

efforts” here. Id.
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Finally, disclosure of information through unauthorized access addresses theft of

information, ranging from “snooping and eavesdropping, to failure to shred documents properly,

to physical loss of a laptop or memory drive, to highly organized and expert computer hacking.”

Id. As amended, Comment 16 to Model Rule 1.6 lists factors to consider when evaluating the

reasonableness of a lawyer’s actions:

 the sensitivity of the information,

 the likelihood of disclosure if additional safeguards are not employed,

 the cost of employing additional safeguards,

 the difficulty of implementing the safeguards, and

 the extent to which the safeguards adversely affect the lawyer’s ability to
represent clients (e.g., by making a device or important piece of software
excessively difficult to use).

MODEL RULES OF PROF’L CONDUCT R. 1.6, comment 16 (2012). Notwithstanding this

guidance, the BLS criticized the absence of specific, affirmative minimum requirements in the

proposed changes and final amendments to Model Rule 1.6:

Despite considerable new legislation . . . and significant activity of the FTC in
investigating and prosecuting businesses for inadequate efforts in preventing data
breaches, we still don’t know what constitute “reasonable efforts” in data security
against unauthorized disclosures. The “reasonable efforts” standard in the Model
Rules won’t be any easier for lawyers to assess.

Letter from BLS, at 3 (Apr. 4, 2012); but see Memorandum from SSTL, at 5 (Apr. 4, 2012)

(“Industry best practices required to create a secure system are published and are well-known.”).

More specifically, the intersection of technology and confidentiality primarily implicates

data security. One immediate concern is whether a lawyer’s method of storing client information

is sufficiently secure. Memorandum from ABA Standing Committee on Client Protection for

ABA Commission on Ethics 20/20, at 2-3 (Dec. 13, 2010). For example, it is becoming
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increasingly common for lawyers to use “cloud” computing rather than more traditional “lawyer-

controlled” data storage. Id. at 1. In 2010, the ABA Standing Committee on Client Protection

(the “CPC”) encouraged the ABA Commission on Ethics 20/20 (the “Ethics 20/20 Commission)

to “develop a set of criteria that reflects a best practices standard.” Memorandum from CPC, at

2-3 (suggesting that the Ethics 20/20 Commission could maintain a list of vendors that met the

stated criteria). The CPC acknowledged that “a law office’s size, resources, practice areas, and

clientele may” may affect its internal business decisions regarding the storage of client

information, but stressed that “there should be a minimum standard of practice.” Id. at 1. Even

so, the CPC indicated that price should be considered when assessing security measures. See id.

at 1-2; see also Memorandum from ABA Section of Real Property, Trust and Estate Law for

Ethics 20/20 Commission, at 2 (Aug. 11, 2011) (“[T]he anticipated cost of preserving

confidentiality versus the expected benefit of the steps required to preserve confidentiality should

be a factor considered in determining the reasonableness of the lawyer’s efforts to preserve

confidentiality.”); but see Memorandum from SSTL, at 7 (Apr. 4, 2012) (“Cost should not be an

excuse not to implement a necessary security control if a risk to confidential client information

exists”). The ABA Section of Real Property, Trust and Estate Law (the “SPL”) further

suggested that a client’s willingness to bear the additional costs of “extraordinary protections, not

generally commercially available” should also be considered. Memorandum from SPL, at 2

(Aug. 11, 2011).

The second major concern is the scope of a lawyer’s duty to guard against breaches of

data security such as computer hacking. Unlike the other comments, the SSTL’s comment

offered detailed guidance and strict standards for “reasonable efforts.” Of note, the SSTL relied

heavily on guidance from the National Institute of Standards and Technology publications, and
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indicated those publications provide the necessary guidance on industry standards for data

security.

The SSTL indicated “[l]aw firms must develop and implement a broad-based, balanced

information security program that addresses the management, operational, and technological

aspects of protecting the confidentiality, integrity, and availability of information systems.”

Memorandum from SSTL, at 4 (Apr. 4, 2012) (citing National Institute of Standards and

Technology (NIST) special publications, available at

http://csrc.nist.gov/publications/PubsSPs.html) (See Tab 6 for a list of available publications)

(emphasis added). The SSTL further explained the necessary steps to protect client information,

including identifying and categorizing the sensitivity of the data and information to be protected,

conducting a risk assessment, creating a security plan, and continuously monitoring the system to

ensure that all patches are up to date, only known devises are on the system, and sensitive data is

not being transmitted. Id. at 5; id. at 7-8 (discussing five factors listed in Comment 16). Finally,

the SSTL made clear the necessary steps are all necessary. Id. (“This is not a ‘pick and choose’

exercise of selecting a few security controls from among those that are necessary . . . .”).1

As reflected in the various reports referenced above, the issue is not entirely clear, and all

are not in agreement, and definitions and “bright line” tests may be desired, for what is, or is not,

reasonable. However, that may be a difficult task over which others have wrestled without

success, and it is unlikely this Committee will resolve it. However, Comments 16 and 17 to the

current rules do seem to impart some degree of reasonableness for inadvertent disclosure or

access to information. This subcommittee feels that, at least by adding subsection (c) to Rule 1.6,

the reasonableness requirement is actually set forth in the Rule and not just the Comment.

1 The subcommittee wishes to express its gratitude to Jessica Raatz at Skadden, Arps, Slate, Meagher & Flom, LLP,
for substantially all of the research in this Memorandum.
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Nonetheless, the subcommittee does wish to express some concern that there is no objective or

“bright line” test; and the adoption of this new Rule could result in too technical an

interpretation, or overzealous prosecution or litigation. Perhaps it could be suggested that the

Rule be adopted, but that the Comments could suggest the steps a lawyer must take in given

circumstances, is the product of a subjective analysis of the peculiar circumstances that may exist

from time to time, and some presumptive language that good faith efforts by an attorney are

sufficient to withstand an attack concerning a breach of ethics.

E. RULE 4.4 (RESPECT FOR RIGHTS OF THIRD PERSONS)

Existing Rule 4.4(b) requires a lawyer who receives a document, which the lawyer

reasonably knows was inadvertently sent to him, must notify the sender of its receipt. Resolution

105A seeks to amend Rule 4.4, to make clear the duties of the lawyer extend not just to

documents, but also to “electronically stored information.”

An amendment is also sought to Comment 2 to Rule 4.4, to mirror the rule change to

include “electronic stored information.” The proposed change to Comment 2 for Rule 4.4, also

specifically addresses the issue of metadata, and requires the triggering of the notification duties

under the Rule, only if the receiving lawyer knows or reasonably should know that the metadata

was inadvertently sent. Once again, all of these changes are deemed appropriate by the

subcommittee, in light of technology changes. With respect to the metadata issue, this

subcommittee agrees there should be no obligation for the receiving lawyer to do an inspection

or analysis to determine whether metadata is inappropriately sent. It is noted in the report of the

ABA Commission on Ethics 20/20, that the new language about metadata does not resolve the

question of whether a lawyer should be allowed to look at metadata in the absence of consent of

the sending party, or court authority to do so. Several ethics opinions by the ABA and Maryland
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and Vermont, have concluded Rule 4.4 does not prohibit a lawyer from reviewing metadata in

the absence of consent or a court order. However, other ethics opinions in other states (Alabama,

Arizona, Florida, Maine, New Hampshire and New York) have reached a contrary conclusion,

and found a lawyer should not be permitted to look at the metadata of an opposing party, unless

consent or a court order has been obtained. The amendments do not resolve this dispute, but

make clear that, if a lawyer uncovers metadata and knows the sending lawyer did not intend to

send it, Rule 4.4(b)’s notification requirement is triggered.

Proposed Resolution 105A further suggests changes to Comment 3 to Rule 4.4, clarifying

a lawyer may delete electronically stored information which was inadvertently received. It is not

necessary to return the electronically stored information, such as one might return a document

that was inadvertently received.

The subcommittee believes these changes to Rule 4.4 and its comments, are entirely

appropriate and merely reflect changing technology, and extension of existing rules to such new

technology.

III. SUMMARY

This subcommittee believes many of the proposed changes to both the Rules and

Comments, are merely to update the Code to more reasonably reflect current technology, and

should be adopted. The issue of metadata, as discussed in the analysis of Rule 4.4 above, is an

open question, and is not necessarily fully resolved here. There is some concern expressed by the

subcommittee that the existing Rules as a whole, prescribe wrongful conduct. These new rules

seem to be moving in the direction of requiring specific affirmative conduct on behalf of

lawyers; and, if this were considered to be a trend, may not be appropriate. The “reasonableness”

issue in Rule 1.6 may deserve some further definition and presumptive language, but it does
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overall state a degree of reasonableness that is found throughout the Rules of Ethics, as well as

the law in general. We cannot expect a “bright line” test in this area. Other than the minor areas

identified above, this subcommittee believes Resolution 105A should be approved.
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To: Karen L. Valihura, Chair, Ethics Advisory Committee

From: Kate Aaronson, Gary Aber; Bernard O’Donnell

Date: November 9, 2012

Re: Proposed Revisions to ABA Model Code and Comments:
Technology and Client Development

Our sub-committee reviewed the proposed revisions to the ABA
Model Rules on Advertising and Client Development. We saw no reason
why the proposed revisions should not be adopted for Delaware. Their intent
is to revise language in the Rules and Comments to apply to more modern
technology in Internet communication, particularly lead generation
advertising (pay-per-click) and real time webpage advertising (presumably
Facebook and similar networking sites).

Following is our summary of what the proposed revisions to the
Model Rules and Comments provide.

TECHNOLOGY AND CLIENT DEVELOPMENT

RULE 7.2 ADVERTISING

ABA Commission concluded that “no new restrictions on lawyer
advertising are required.” (Report, p. 1).

 Prohibition against false and misleading advertising already exists.

 Comment revision applicable to online advertising and other forms of
electronic communications that are used to attract new clients.

Lawyer paying for a recommendation is prohibited. Revision to
Comment 5 intended “to clarify when a lawyer’s online communications
constitute the type of ‘solicitations’ that are governed by Rule 7.3 of the



Model Rules of Professional Conduct (Direct Contact with Prospective
Clients).” (Executive Summary, p. 13).

 Currently “unclear implications for new forms of Internet-based client
development tools, such as pay-per-lead or pay-per-click services.”

 Revision to Comment 5 intended to “clarify when the prohibition
against paying for a recommendation is triggered.”

 Concerning Internet lead generators, the issue is whether the lead
generator is “recommending” the lawyer for whom the lead is
generated.

 Revision to definition of “recommendation” as a “communication …
[that] endorses or vouches for a lawyer’s credentials, abilities,
competence, character, or other professional qualities.” (Report, p. 4).

 Reminder that, although lawyer can pay fee to lead generator for
client lead, it cannot be contingent on use of lawyer’s services.

 Explains that lawyer cannot pay lead generator if lead generator
“states, implies, or creates a reasonable impression that it is
recommending the lawyer, is making a referral without payment from
the lawyer, or has analyzed a person’s legal problems when
determining which lawyer should receive the referral.” (Report, p. 5).

 If there might be confusion about whether there is a recommendation,
lead generator should affirmatively state that it is not recommending
the lawyer, is not getting paid for the lead, or that it has not analyzed
the person’s legal problems. (Report, p. 5).

 Enables lawyers to use Internet development tools while “ensuring
that the public is not misled and that the restrictions on fee sharing
with non-lawyers are observed.” (Exec. Summ, p. 13).

RULE 7.3 DIRECT CONTACT WITH PROSPECTIVE CLIENTS

Changes title of Rule from “Direct Contact with Prospective Clients”
to “Solicitation of Clients.”)

Prior ethics opinions considered e-mail a solicitation, but not
websites. Currently, technology permits attorneys to maintain networking
pages like websites and also control viewers and enter conversations with
viewers on those webpages. (Report, p. 7).



Revision to Comment 1 explains that a prohibited “targeted
communication” occurs when a lawyer initiates the communication directed
to a specific person “that offers to provide, or can reasonably be understood
as offering to provide, legal services.”

A response to a request for information and an advertisement that is
not directed to specific people are not “solicitations.” Advertisements that
are generated in response to internet based research are not solicitations.

Clarifying language in renumbered Comment 3 “makes clear” that
lawyers do not violate Rule “if they are responding to a request for
information,” including an online request. (Report, p. 7-8).

RULE 1.18 DUTIES TO PROSPECTIVE CLIENT

Revises the definition of a “prospective client” by replacing the word
“discussion” with the word “consults.”

Current Rule 1.18 speaks in terms of a “discussion” and does not
capture various Internet-based communications that can, in some situations,
give rise to a prospective client relationship.” (Exec. Summ., p. 13).

This rule modification “proposes to clarify when electronic
communications give rise to a professional client-lawyer relationship.”
(Exec. Summ., p. 13).

 Designed to help lawyers avoid the inadvertent creation of lawyer –
client relationships in electronic media and communications, and to
ensure that the public does not misunderstand the consequences of
communicating electronically with a lawyer.

 A prospective lawyer – client relationship can arise with internet
communications even when a verbal discussion has not taken place.

 “Consults” makes this point more clearly than the word “discusses”
and anticipates future methods of communication between lawyers
and the public. (Report, p. 2).

New language in Comment 3 gives lawyers and possible clients more
guidance as to when a “consultation” occurs.



 A consultation can occur, and a prospective client relationship can
arise, if a lawyer specifically invites the submission of information
about a potential representation without providing clear and
reasonably understandable warnings and cautionary statements that
limit the lawyer’s obligations, and a person provides information in
response.

 Retain the idea that unilateral communications from a person to a
lawyer are not sufficient to give rise to a prospective client
relationship, even if the information is submitted through a lawyer’s
website.

 A consultation does not occur, and a prospective client relationship
does not arise, if a person provides information to a lawyer in
response to advertising that merely describes the lawyer’s education,
experience, areas of practice, and contact information, or provides
legal information of general interest.

 Revising “discussion” to “consults,” together with the new Comment
language, “will give lawyers more guidance as to how they can
engage in online marketing without inadvertently giving rise to a
prospective client relationship.” (Report, pp. 2-3).

RULE 7.1 COMMUNICATIONS CONCERNING A LAWYER’S
SERVICES (ADVERTISING)

Revision to Comment 3 changing reference to “prospective client” to
“the public” because prospective client is defined in Rule 1.18 “and includes
a narrower category of people than the Comments to Model Rules 5.5 and
7.1 are intended to cover.” (Ex. Summ., p. 13).

RULE 5.5 UNAUTHORIZED PRACTICE OF LAW’
MULTIJURISDICTONAL PRACTICE OF LAW

Removes reference in Comment to “prospective clients” to conform
with Rule 1.18.
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MEMORANDUM 

TO: Permanent Advisory Committee on the  
Delaware Lawyers Rules of Professional Conduct 

FROM: Dan Lyons 
Betsy McGeever, Chair 
Karen Valihura  
Paul Wallace 

SUBJECT: ABA Model Rules of Professional Conduct 105D and 105E 

DATE: October 24, 2012 

 
I. BACKGROUND 

We were appointed as a subcommittee of the Permanent Advisory Committee to review 

ABA Model Rules of Professional Conduct 105D (Practice Pending Admission) and 105E 

(Admission by Motion).  The subcommittee reviewed the Model Rules and accompanying 

commentary and examined similar rules adopted in other jurisdictions.  We also interviewed a 

diverse cross section of members of the Delaware Bar including lawyers in small, medium and 

large law firms, a solo practitioner, judges and a member of the Board of Bar Examiners.  We 

met three times to discuss the proposals.  As explained in greater detail below, the subcommittee 

does not recommend that Delaware adopt either Rule 105D or Rule 105E. 

II. SUMMARY OF MODEL RULES 105E AND 105D 

ABA Model Rule 105E, adopted by the ABA House of Delegates in 2002, allows a 

lawyer in one U.S. jurisdiction to seek admission in another U.S. jurisdiction by motion without 

sitting for the new jurisdiction’s bar examination.  As amended in August, 2012, a lawyer may 

qualify for admission by motion after having actively practiced law for three of the past five 

years.1

                                                 
1 Prior to August, 2012, the “time in practice” requirement was five of the last seven years. 
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Model Rule 105D, adopted by the ABA House of Delegates in August, 2012, enables 

lawyers to practice in a new jurisdiction for up to one year while the lawyer pursues admission in 

the new jurisdiction through one of the procedures authorized by the new jurisdiction such as 

passage of the bar examination or, if available, admission by motion.  Model Rule 105D contains 

a number of conditions on practice pending admission, including:  (1) the lawyer must have 

practiced in another jurisdiction for three of the five past years; (2) the lawyer must not be 

disbarred, suspended or the subject to discipline; (3) the lawyer must not have previously been 

denied admission to practice in the new jurisdiction; (4) the lawyer must notify the new 

jurisdiction’s disciplinary and licensing authorities; (5) the lawyer must reasonably expect to 

fulfill all of the new jurisdiction’s admission requirements; and (6) the lawyer must associate 

with another lawyer who is licensed to practice in the new jurisdiction. 

III. THE SUBCOMMITTEE’S RECOMMENDATION AND THE REASONS FOR IT 

The subcommittee recommends that Delaware not adopt either Model Rule 105D or Rule 

105E.  There are several reasons for the subcommittee’s recommendation.  First, the 

subcommittee members and the members of the Delaware judiciary and bar that they surveyed 

do not perceive any need for such rules.  As to Model Rule 105D, this may be because Delaware 

has long had a limited-practice-prior-to-admission rule specifically tailored to an identified need, 

i.e., that certain public service firms and government agencies must have the in-court services of 

newly-hired attorneys immediately.2

                                                 
2 See Del. Supr. Ct. R. 55 (2012) (identifying those entities which may utilize limited-practice attorneys 
prior to admission); Del. Bd. Bar Ex. R. 42-51 (2012) (setting forth requirements for such limited-practice 
permission including intent to sit for bar examination and supervision by an experienced Delaware 
practitioner).   

  Through its research and surveys, the subcommittee could 

identify no need for modification of these Model Rule 105D-type rules.  As to Model Rule 105E, 

the lack of a perceived need may be due, in part, to Delaware’s relatively liberal and frequently 
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used pro hac admission procedures that enable out-of-state attorneys to represent their clients in 

judicial proceedings in Delaware courts.3

Second, Rule 105E’s admission by motion procedure does not require the lawyer seeking 

admission in Delaware to maintain an office in Delaware.  Members of the judiciary and the bar 

expressed concerns regarding regulation of such attorneys.  The oversight of a significant 

number of Delaware lawyers who are not present in Delaware would be difficult and could tax 

the resources of the judiciary, the Office of Disciplinary Counsel and members of the bar who 

participate in the disciplinary and bar admission processes.   

   

Third, the consensus of the Delaware practitioners that the subcommittee surveyed was 

that knowledge of Delaware law and Delaware procedure is important to competent 

representation.  The ABA Commission on Ethics 20/20 that proposed Model Rule 105E felt 

differently pointing, among other things, to the fact that an increasing number of jurisdictions use 

the Uniform Bar Examination.4  Delaware is not one of these jurisdictions.  To the contrary, the 

Delaware bar examination tests extensively on Delaware law and procedure in eight essay 

questions.  In addition, unlike other jurisdictions, Delaware requires all applicants for admission 

to the bar to serve a clerkship in the State of Delaware aggregating substantially full-time service 

for at least five months under the direct and constant supervision of a preceptor.5

                                                 
3 We characterize Delaware’s pro hac procedure as liberal because, unlike other jurisdictions, Delaware 
does not limit pro hac admission to a very small number as does Florida.  See Fla. R. Jud. Admin. 
2.510(a).  Nor does Delaware require pro hac admittees to obtain a local business license as the 
Philadelphia Court of Common Pleas Commerce Division does.  See Court of Common Pleas Trial 
Division–Civil Complex Litigation Center at the Philadelphia Courts, available at  
http://www.courts.phila.gov/common-pleas/trial/civil/clc.asp; see also Pro Hac Vice Order of the Court of 
Common Pleas of Philadelphia County First Judicial District of Pennsylvania, Civil Trial Division, 
available at http://www.courts.phila.gov/pdf/forms/civil/PRO-HAC-VICE-ORDER.pdf.  Unlike Montana, 
Delaware does not limit pro hac admission to two per firm for the lifetime of the firm.  See 2009 Amend. 
R. for Admission to the Bar of Mont. R. IV(D)(10). 

  During this 

4 ABA Commission on Ethics 20/20 Report on Model Rule 105E at 3. 
5 Del. Supr. Ct. R. 52(a)(8). 
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period, the applicant must complete a list of legal activities relating to the practice of law in 

Delaware.  The clerkship and the preceptor sponsorship are a “meaningful part of the admission 

process rather than a pro forma exercise.”6  Moreover, the clerkship requirements are intended to 

make the clerkship a meaningful teaching mechanism to help ensure that an applicant’s 

preparation for admission includes a bona fide exposure to the practical aspects of law practice 

and the traditions of the Delaware bar.7

Fourth, the subcommittee noted that the ABA Commission on Ethics 20/20 has 

encouraged all U.S. jurisdictions to adopt Model Rules 105D and 105E.  A comparison of the 

state versions of the ABA’s Model Rule on Admission by Motion (attached as Exhibit A) 

reveals, however, that only a small number of states have adopted the model rule without 

changing it.  Eleven states, including Maryland, New Jersey, Florida and California, have not 

adopted any admission by motion rule.  Most of the states that have adopted an admission by 

motion rule impose conditions on its use.  Virginia, for example, requires applicants to establish 

an office in Virginia for the full-time practice of law from such office.  Alabama requires 

applicants to become permanent residents of Alabama or to certify their intent to maintain and 

conduct the primary practice of law in Alabama. In South Carolina, admission by motion is 

available only for deans and tenured professors of the University of South Carolina Law School 

or the Charleston School of Law.  

 

In short, states that have admission by motion rules have tailored the rules to meet the 

state’s needs. Should a need be identified in Delaware, the subcommittee recommends that any 

                                                 
6 The Board of Bar Examiners’ Memorandum to all Preceptors re: Preceptor Duties (Jan. 3, 2012) at 1. 
7 Id; see also Hon. Randy J. Holland, The Delaware Clerkship Requirement:  A Long-Standing Tradition 
(Nov. 2009) at 34. 
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rule that is adopted always be tailored to that specific need.8  For example, during the course of 

its work, the subcommittee heard that there may be a need to allow spouses of military stationed 

in Delaware to practice in Delaware on a temporary basis.  If that is correct, then a rule could be 

adopted that addresses that specific need.  Idaho, for example, has a such a rule that grants a 

provisional bar membership to those attorney spouses who:  (1) otherwise meet the qualifications 

for Idaho bar admission; (2) are in the State of Idaho due to military orders; (3) are members in 

good standing in another jurisdiction, when admission to that jurisdiction was obtained by 

passing a written examination; (4) have an Idaho Bar member as a supervising attorney; 

(5) comply with all CLE requirements in accordance with Idaho Supreme Court Rules; and 

(6) agree that the provisional bar membership expires when the military orders in the State of 

Idaho are completed.9  And Hawaii, for example, has a rule that allows full-time active-duty 

uniformed-service judge advocates to apply for limited admission without examination to 

represent certain active-duty enlisted military personnel and their dependents.10

                                                 
8  See, e.g., Del. Supr. Ct. R. 55.3 (eff. Oct. 23, 2012) (allowing for limited permission to practice for 
certain Assistant United States Attorneys in aid of state Attorney General in state prosecutions). 

  

9 Idaho Bar Comm. R. 229 (eff. July 1, 2012).   
10 Haw. Supr. Ct. R. 1.7 (amend. eff. July 1, 2011). 
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TO: Karen L. Valihura, Esquire
Robert K. Beste, Esquire

FROM: Diane M. Coffey
RE: Proposed Rule 4.4(c); Metadata
DATE: November 27, 2012

MEMORANDUM

I. PROPOSED RULE

Proposed Rule 4.4(c): A lawyer shall not, without leave of the court, take steps to

uncover metadata when the sender has expressly indicated, either orally or in writing, an intent to

remove the metadata and the lawyer knows or reasonably should know that the metadata

contains attorney work product or attorney-client confidences.

II. METADATA DEFINED

Metadata is often described as "data about data." The Sedona Conference Commentary

on Ethics and Metadata, 1 (March 2012). Such metadata can include creation date, hidden text,

formatting codes, formulae, and even previous revisions of the document. Id.; Oregon Legal

Ethics Assistance for OSB Members, Formal Opinion No. 2011-187. Some writers—and

courts—have taken the view that there are no fewer than seven different types of metadata.

Sedona Conference. For the purposes of this analysis and this proposed rule, the distinction lies

not between types of metadata, but rather in what type of information is contained within the

metadata, regardless of form.

III. CURRENT STATE OF LAW

A. Other Jurisdictions

Seven states have prohibited a lawyer from examining a file for metadata: Alabama,

Arizona, Florida, Maine, New Hampshire, New York and North Carolina. Andrew M. Perlman,

The Legal Ethics of Metadata Mining, 43 Akron L. Rev. 785, 788 (2010); North Carolina State
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Bar 2009 Formal Ethics Opinion 1, Review and Use of Metadata (January 15, 2010). These

states generally “argue that metadata mining would damage the attorney-client relationship

because clients would be less willing to communicate with counsel out of fear that their

communications could not be adequately safeguarded.” Perlman at 789. They further argue that

“when a lawyer intentionally transmits an electronic document,” he “plainly does not intend the

[opposing] lawyer to receive the ‘hidden’ material or information.” Id.

The American Bar Association, the Maryland State Bar Association, and the Vermont

State Bar Association, however, permit mining for metadata. Id. These jurisdictions “emphasize

that most metadata does not contain protected information and is thus unlikely to affect the

attorney-client relationship.” Id. They also say that “the sending attorney can take measures to

extract metadata, so if an attorney distributes an electronic document with the metadata intact, it

is reasonable to conclude that the sending attorney intended to include the metadata and make it

available for review.” Id. These jurisdictions have “concluded that metadata mining should be

handled in the same way as inadvertent disclosures more generally;” because a lawyer has “the

discretion to review misdirected documents . . . a lawyer should have the same discretion to

review a document's metadata.” Id.

The Bar of the District of Columbia has stated that “[a] receiving lawyer is prohibited

from reviewing metadata sent by an adversary only where he has actual knowledge that the

metadata was inadvertently sent.” Id. at 790. Colorado allows “metadata mining unless the

receiving attorney is notified by the sender prior to the recipient's review of the metadata that the

metadata contains confidential information. Id. The West Virginia Bar has stated that

if a lawyer has received electronic documents and has actual knowledge that
metadata was inadvertently sent, the lawyer should not review the metadata
before consulting with the sending lawyer to determine whether the metadata
includes work product or confidences. If, however, the recipient is not sure
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whether the disclosure of metadata was inadvertent, the lawyer is encouraged . . .
to seek clarification from the sender before reviewing the metadata.

Id. The Pennsylvania Bar Association uses “a case-by-case inquiry [which depends] on a

number of factors, including whether the lawyer could use the metadata as a matter of

substantive law . . . , the potential effect on the client's matter if the lawyer reviews the metadata,

and the client's views about metadata mining.” Id.

Oregon and Washington use similar language. Oregon allows the review of metadata “as

long as special software is not used to thwart the sender’s reasonable efforts to remove or screen

metadata.” Metadata Ethics Opinions Around the U.S., American Bar Association,

http://www.abanet.org/tech/ltrc/fyidocs/metadatachart.html (last visited November 19, 2012).

Washington allows the review of metadata “as long as special software is not used to recover

metadata that is not readily accessible.” Id.

B. Delaware Court of Chancery

The Delaware Court of Chancery has only addressed metadata on a limited basis, and did

not mention the ethical repercussions of metadata mining. In Ryan v. Gifford, the Court of

Chancery stated that “metadata may be especially relevant in a case such as this where the

integrity of dates entered facially on documents authorizing the award of stock options is at the

heart of the dispute.” CIV.A. 2213-CC, 2007 WL 4259557 at 1 (Del. Ch. 2007) (see attached).

The relevance of the metadata was apparent because the parties in Ryan “undoubtedly reviewed

metadata as part of their investigation into backdating problems.” Id. Because the parties

reviewed metadata, the “asserted burdensomeness of producing documents in native file format”

was undermined. Id. The court ordered the metadata to be produced because “plaintiffs ha[d]

clearly shown a particularized need for the native format of electronic documents with original

metadata.” Id. Further, the court deferred ruling on the discoverability of some of the metadata
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so that an in camera review could be conducted to determine whether the metadata was opinion

work product, or simply work product in which disclosure could be compelled based on

substantial need and undue hardship. Id. at 4.

In Kinexus Rep. LLC v. Advent Software, Inc., the court “decline[d] to hold that the Court

of Chancery Rules governing document production in 2005 required an OCR format or native

file format, including metadata, without a particularized showing of need.” CIV. A. 1161-CC,

2008 WL 4379607 at 3 (Del. Ch. 2008). Again, here, the court did not mention the ethical

repercussions of metadata mining.

IV. REASONING

A. The Problem with a Flat Ban on the Review of Metadata

As discussed above, there are a number of different types of metadata, all of which serve

different purposes, both in the storing/filing of documents and also with respect to discovery and

litigation issues. The review of certain kinds of metadata is helpful and necessary and should be

allowed; indeed, many businesses—including law firms—have complex servers and file storing

systems that rely on the use of certain metadata to file, index, and search for documents.

Similarly, many e-mail servers monitor the metadata embedded in both incoming and outgoing

e-mail attachments for security purposes. These uses are vital to maintaining a useful and

efficient system for storing electronic documents.

Additionally, courts have recognized the usefulness of the review of some metadata in

certain situations. As described above, the Delaware Court of Chancery has held that disclosure

of metadata can be compelled. The U.S. District Court for the District of Delaware has recently

revised its default standard for discovery, requiring that certain forms of metadata be disclosed.

Revised Default Standard for Discovery, Including Discovery of Electronically Stored
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Information, District of Delaware, 6 (Dec. 8, 2011). While these court decisions do not concern

the ethics of mining or reviewing metadata, they do lend support to the notion that not all review

of metadata is problematic. Therefore a flat ban on the review of metadata would not only chill

the discovery process, but it would create an ethical rule that is potentially at odds with existing

discovery rules. With this in mind, in the discovery context, parties are encouraged to agree

ahead of time on what metadata will be exchanged. This recommendation is also supported by

federal guidelines, which “expect” parties to reach agreements on the parameters of discovery.

Id. at 1. This proposed rule further encourages parties to agree upon precisely which metadata is

“fair game,” thereby avoiding both discovery and ethical violations.

However, while the review of many types of metadata is productive and should be

allowed; the review and/or "mining" of metadata that includes attorney work product or

privileged information should not be allowed. The question then becomes which framework to

use in the governance of the review of metadata.

B. The Rules Governing Inadvertent Disclosure Do Not Adequately Address the
Emerging Issues with Metadata

Some situations involving the review of metadata are appropriately governed by the rules

for inadvertent disclosures. For example, Lawyer A has been editing a word document using the

"track changes" feature and then electronically sends Lawyer B the document but forgets to turn

off the track changes feature, such that when Lawyer B opens the document, she can

immediately see some of the revisions to the document. This situation fits nicely into the rules

for inadvertent disclosure because it is the electronic equivalent of the classic example of

accidentally faxing the marked-up version instead of the final version. Since Lawyer A did not

intend to leave the hidden data from the track changes feature in the document, and since Lawyer
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B did not have to take any steps to uncover the metadata, this situation is appropriately governed

by the existing rules regarding inadvertent disclosures.

Certain situations, however, differ enough from the classic fax machine example that they

are not adequately governed by inadvertent disclosure rules. For example, Lawyer A again uses

the track changes feature in a word document, but this time makes sure to turn the feature off

before sending to Lawyer B, turns the word document into a PDF file and tells Lawyer B he is

not disclosing the metadata for this document. Lawyer B then uses a third party program to

uncover the content of the comments made in the track changes feature. Some writers argue that

this too would be covered under inadvertent disclosure, as Lawyer A did not intend for such

hidden embedded metadata to be part of the document. While it is true that Lawyer A did not

intend for such metadata to still be part of the document, the key difference is that Lawyer B

took additional steps to uncover the embedded metadata. In the classic example, Lawyer B did

not take additional steps to uncover the physical document that showed up in the fax machine.

In the instant example, Lawyer A took actions to prevent the review of the metadata in

the document and expressed his intent to Lawyer B. Therefore, if Lawyer B knows or reasonably

should know that the metadata from the track changes function contains either attorney work

product or otherwise privileged information, he may not attempt to review the metadata.

The overarching problem with applying the inadvertent disclosure rules in this case is

that of “unringing the bell.” Once the information has been seen by the opposing attorney, the

damage may have already been done. Therefore, this rule specifically seeks to prevent attorneys

from intentionally seeking out information that they know they are not intended to see. As such,

the rules governing inadvertent disclosures are inadequate because, in many cases, they may not

impose a duty until after the metadata has been reviewed.
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C. Why Work-Product is an Appropriate Framework

As discussed above, the specific problem that this rule seeks to address is that of an

attorney taking steps to uncover metadata that contains information that he would not otherwise

be entitled to review. The work-product doctrine in the discovery context provides a useful

framework with which to evaluate these metadata issues. The theory underlying the work-

product doctrine in the discovery context is that a lawyer’s thoughts, mental impressions, and

other work on a matter should not be discoverable, since it would discourage attorneys from

memorializing their work product. This theory is amplified in the metadata issue at hand. Not

only is the sender’s work product at issue, but the sender has taken steps to try to prevent that

work product from being seen. If the courts have not been willing to allow access to such work

product in the discovery context, there is no reason that receiving attorneys should be allowed to

go rummaging through metadata to find it.

However, even the rules of discovery allow for the discovery of work product when there

is substantial need and undue hardship. Such an exception is appropriate in the case of metadata

as well. This situation will be governed in the same manner as it would in the discovery context.

If an attorney believes that there is both a substantial need to review the metadata and that the

absence of reviewing such metadata will create an undue burden, the proper course of action is

filing a motion to compel, not engaging in self-help. Absent leave of the court, an attorney

should not engage in his own review of metadata that he knows or reasonably should know

contains work-product or other privileged information if the sending attorney has expressed an

intent to conceal such metadata.

V. CONCLUSION
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Although the existing rules for inadvertent disclosure provide some guidance, they do not

sufficiently address whether lawyers can actively mine for metadata in certain situations. The

proposed rule builds upon the work product doctrine, while not intruding on normal discovery

procedures. The above proposed rule should adequately address the emerging issue of how

attorneys should handle metadata, while encouraging attorneys to work together to address these

concerns.
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M E M O R A N D U M

December 3, 2012

TO: Karen Valihura

FROM: Jessica Raatz

RE: November 9, 2012 Meeting Follow-Up Research

Following the November 9, 2012 meeting of the Permanent Advisory Committee

on the Delaware Lawyers’ Rules of Professional Conduct (the “Committee”), you asked me to

research issues related to ABA Proposals 105A and 105C including: (1) whether the Delaware

courts have addressed metadata in the context of unauthorized disclosure; and (2) whether there

is additional guidance from either in-state or out-of-state resources addressing the ethical

implications of the international outsourcing.

Proposal 105A: Metadata

The memorandum from Diane Coffey gives a comprehensive overview of the

inadvertent disclosure of metadata. See Memorandum from Diane M. Coffey to Karen L.

Valihura & Robert K. Beste (Nov. 27, 2012) (hereinafter “Memo”). The two cited Delaware

cases, Ryan v. Gifford, C.A. No. 2213-CC, 2007 WL 4259557 (Del. Ch. Nov. 30, 2007), and

Kinexus Rep. LLC v. Advent Software, Inc., C.A. No. 1161-CC, 2008 WL 4379607 (Del. Ch.

Sept. 22, 2008), are also the most relevant Delaware cases that I found in the course of my
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research.1 For reference, the attached chart summarizes the different state approaches to

metadata mining, which are also addressed in the Memo. See Tab 1.

Proposal 105C: Outsourcing

Overview: Outsourcing refers to “using any third party to provide services

previously provided by full-time employees.” See K. William Gibson, Outsourcing Legal

Services Abroad, LAW PRACTICE, 47 (July-Aug. 2008). Law firms engage third-parties directly

and indirectly for both legal and non-legal work on temporary and long-term bases:

Outsourced tasks range from the use of a local photocopy shop for the
reproduction of documents, to the retention of a document management company
for the creation and maintenance of a database for complex litigation, to the use of
a third-party vendor to provide and maintain a law firm's computer system, to the
hiring of a legal research service to prepare a 50-state survey of the law on an
issue of importance to a client, or even to the engagement of a group of foreign
lawyers to draft patent applications or develop legal strategies and prepare motion
papers in U.S. litigation.

See ABA, Formal Op. 08-451, Lawyer’s Obligations When Outsourcing Legal and Non-legal

Support Services, 1-2 (Aug. 5, 2008).

While domestic outsourcing has been common practice in the legal industry for

decades, offshore outsourcing is a relatively new phenomenon. See Gibson, at 47 (noting that

the legal services outsourcing industry in India has grown from $146 million in 2006 to $640

million in 2010); Patrick Poole, Outsourcing Legal Work, Part I: Who’s Sending What Where?,

OUTSOURCING, TECHNOLOGY (Mar. 1, 2012) (noting that the global legal services outsourcing

1 Of note, other Delaware cases discuss metadata in the evidentiary context. See, e.g., Aequitas Solutions, Inc. v.
Anderson, C.A. No. 7249-ML, 2012 WL 5304155, at *3 (Del. Ch. Oct. 25, 2012) (noting that lack of metadata
in produced documents was sufficient to show that the documents might have been fabricated); Gen. Video
Corp. v. Kertesz, C.A. Nos. 2991-VCP, 3111-VCP, 2008 WL 3876199, at *5 n.41 (Del. Ch. Dec. 17, 2008)
(relying on metadata to determine whether computer files were accessed by automated back-up system in the
ordinary course, or specifically targeted and copied).
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market is expected to be worth $2.4 billion by 2012).2 Though offshore services began with

administrative tasks, the industry is moving to increasingly sophisticated services, from

technology support and data storage to purely legal services such as document review, contract

drafting, due diligence, and legal research. See Fronterion LLC, Ten for 2012: Top Ten Trends

for Legal Outsourcing in 2012, at 3 (2011). This trend has also led the rise of legal process

outsourcing (“LPO”) firms that specialize in connecting domestic law firms with offshore service

providers. See Poole, at 1. In some instances, LPO firms even provide U.S.-lawyer review of

outsourced work. Id.

Foreign Outsourcing and the Rules of Professional Conduct: My research did

not identify a single published opinion addressing legal malpractice relating to offshore

outsourcing, in Delaware or otherwise. That said, Delaware courts have sanctioned both out-of-

state and Delaware counsel in the context of domestic outsourcing arrangements. See, e.g.,

Manning v. Vellardita, C.A. No. 6812, 2012 WL 1072233, at *4 (Del. Ch. Mar. 28, 2012)

(finding that out-of-state counsel’s conduct Court fell short of the “full and candid disclosures

this Court expects of attorneys practicing within its jurisdiction,” and referring the matter to

home state disciplinary counsel); In re Member of the Bar, C.A. No. 313, 2006, 2006 WL

3169511 (Del. Nov. 1, 2006) (privately admonishing Delaware lawyer for allowing non-lawyer

mortgage broker to receive and disburse funds in connection with refinancing of real property);

In re Member of the Bar, No. 46, 2005 (Del. Bd. Prof’l Responsibility May 10, 2006); see also

Ch. Ct. Guidelines R. 1 (describing the role of Delaware counsel); cf. Lillis v. AT&T Corp., C.A.

No. 717-VCL, 2009 WL 663946, at *2 (Del. Ch. Feb. 25, 2009) (“Delaware local counsel does

not exist simply to act as a mailbox for out-of-state counsel.”).

2 Available at http://www.legalethicsinmotion.com/category/outsourcing/ (accessed November 15, 2012).



4
701940.01-WILSR01A MSW - Draft November 29, 2012 - 11:30 AM

Notwithstanding the lack of case law specifically addressing foreign outsourcing,

several state disciplinary offices, local bar associations, and the ABA have issued opinions

discussing the ethical implications of outsourcing legal services.3 Every opinion has concluded

that a lawyer may outsource legal work and meet his or her professional obligations. See Mark

Ross, Whitepaper: Ethics of Legal Outsourcing, INTEGREON, 4 (2012). The overarching

consensus is that “the ethical obligations of the outsourcing lawyer remain unchanged regardless

of who performs what work, where and when. At the end of the day (whatever the time zone), it

is the supervising lawyer who is responsible for the work.” See Devika Kewalramani, How to

Outsource Legal Work – Ethically: Authorities Weigh In, MOSES & SINGER LLP, 6 (Aug. 24,

2011).

Best Practices Guidelines: Several commentators have issued “best practices”

guidelines for foreign outsourcing of legal work. The guidelines generally advise that the U.S.

attorney or firm use “reasonable efforts to ensure that an outsourcing vendor is providing

competent legal representation,” including, but not limited to:

Conducting due diligence on the personnel and the company hiring the
personnel;

Conducting due diligence on the country where the LPO group is located;

Making at least one site visit and have ongoing conference calls with team
leaders and key personnel;

Developing written procedures and protocols that the LPO group must
follow;

3 See Ass’n of the Bar of the City of N.Y. Comm’n on Prof’l & Judicial Ethics, Formal Op. 2006-3 (2006); Los
Angeles County Bar Ass’n, Op. 518 (2006); North Carolina State Bar, Formal Ethics Op. 12 (2007); San Diego
County Bar Ass’n Legal Ethics Op. 2007-1 (2007); Florida Bar Op. 07-2 (2008); ABA Committee on Ethics
and Prof’l Responsibility, Formal Op. 08-451 (2008).
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Carefully considering both data security and physical location security
issues; and

Making sure that the client understands and agrees specifically to the type
of work that is being outsourced and the identity and quality of the LPO
group.

See Patrick Poole, Outsourcing Legal Work, Part III: Best Practices When Hiring LPO Firms,

OUTSOURCING, TECHNOLOGY (Mar. 1, 2012) (citing Martha A. Mazzone, Ethics Rules Require

Close Supervision of Offshore Legal Process Outsourcing, THE BOSTON BAR JOURNAL, 25-29

(Winter 2011)).4

Proposed Rule Changes: The proposed changes to Rule 5.3 (responsibilities

regarding nonlawyer assistance) provide additional guidance on a lawyer’s obligations when

outsourcing non-legal services while the proposed changes to Rules 1.1 (competence) and 5.5

(unauthorized practice of law) directly address a lawyer’s obligations when outsourcing legal

services. The proposed changes generally update the Rules of Professional Conduct to reflect

the current state of the law. Of note, however, the proposed revision to Comment 6 of Rule 1.1

is especially relevant to foreign outsourcing. Specifically, the proposed revision provides, in

relevant part:

Before a lawyer retains or contracts with other lawyers outside the lawyer’s own
firm to provide or assist in the provision of legal services to a client, the lawyer
should ordinarily obtain informed consent from the client.

See ABA Resolution 105C, Rule 1.1, cmt. 6 (Aug. 5-6, 2012) (emphasis added). In the ordinary

course, a lawyer is not currently obligated to inform a client that legal work is being performed

by a contract attorney. This proposed change recognizes, however, that the relationship between

a hiring firm and its overseas contract attorneys is generally more attenuated than the relationship

4 Available at http://www.legalethicsinmotion.com/2012/04/outsourcing-legal-work-part-iii-best-practices-when-
hiring-lpo-firms-by-patrick-poole/ (accessed November 15, 2012).
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between the firm and its domestic contract attorneys. See ABA, Formal Op. 08-451, Lawyer’s

Obligations When Outsourcing Legal and Non-legal Support Services, 5 (Aug. 5, 2008)

(explaining that earlier policy was predicated on a high degree of supervision and control by the

hiring attorney “so that the temporary lawyer would be tantamount to an employee, subject to

discipline or even firing for misconduct”).
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d
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c
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c
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p
in

io
n

2
2

1
6

]

W
A

S
H

IN
G

T
O

N
,

D
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p
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d
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d
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g
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s
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e
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f
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d
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c
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c
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n
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h
e

lp
fu

l
o

r
o

th
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c
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c
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c
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c
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c
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d
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c
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e
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r
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c
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R
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d
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R
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d
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d
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e
r

e
th

ic
s

o
p
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OUTSOURCING SPOTLIGHT

Outsourcing Legal Services Abroad
By K. William Gibson

A Time magazine headline screams “Call My Lawyer ... In India.”

Legal Affairs asks “Are Your Lawyers in New York or New Delhi?” A

recent New York conference offers “Effective Strategies for

Managing Offshore Outsourced Relationships.” The largest

American and European law firms are setting up shop in India, the

Philippines and elsewhere, or sending higher and higher levels of

legal work to outsourcing companies in those countries. Why is all

this work going overseas? Clients are tightening their belts and

want their law firms, regardless of their size, to look for cost-

saving strategies as well. Whether you want to get in the

outsourcing game or not, understanding how the game is played

will help you navigate in the times ahead.

Until recently, discussions about the outsourcing trend in the legal

community took place mainly online, particularly among bloggers.

But with the subject having moved beyond the blogs to Time and

other mainstream media such as the Wall Street Journal and the

New York Times, it appears that the “trend” has morphed into a

full-blown phenomenon.
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How big of a phenomenon is it? According to ValueNotes, an

Indian research company that tracks legal process outsourcing,

revenue from legal services outsourcing in India alone is slated to

grow by almost a half-billion dollars by the decade’s close—from

$146 million for the calendar year 2006 to $640 million by the end

of 2010. The industry employed around 7,500 people in the legal

offshoring space in India as of year-end 2006, and that number is

expected to reach 32,000 by the close of 2010.

But what exactly is legal outsourcing and the market realities

behind it? Let’s take a look.

Process, Parameters and Drivers: An Overview

According to attorney Ron Friedmann, formerly of Prism Legal

Consulting and now working with Integreon, a legal process

outsourcing company, “Outsourcing refers to using any third party

to provide services previously provided by full-time employees.”

Outsourcing may be done domestically or the work may be sent

overseas. The term offshoring is often used to refer to outsourcing

to a non-domestic provider. Friedmann also describes a variation,

known as insourcing, a term for “shifting work to an owned-and-

operated facility that is centralized and physically separate from

the rest of the organization.”

Outsourcing of legal services involves a mix of domestic

outsourcing, sending work offshore to be done by third-party

contractors, and sending work offshore to be done by overseas

employees of the law firm that is sending the work. Law firms,

particularly large ones in high-cost locations such as New York

City, often outsource to lower-wage domestic locations within the

United States by setting up facilities or sending work to third

parties. That kind of outsourcing doesn’t generate headlines,

though.

The newsworthy side involves work that is flowing to low-wage

regions in Asia, such as India, Bangladesh and the Philippines.

Why these countries? For one thing, they have educated, English-

speaking workforces. But U.S. law firms, and corporations for that

matter, would not be tapping into those countries’ workforces if

there also weren’t opportunities for significant cost savings. Those

cost savings result, not surprisingly, from the fact that the

workers in these offshore countries get paid a fraction of what

American workers get for the same work.

Page 2 of 9Outsourcing Legal Services Abroad | Law Practice Management Section

11/30/2012http://www.americanbar.org/publications/law_practice_home/law_practice_archive/lpm_...



Other market realities factor in as well. U.S. corporations that

historically have given their legal work to U.S. law firms are now

sending that work offshore—and some corporate legal

departments have gone so far as to set up their own operations

overseas or to establish direct relationships with -Indian law firms.

In the bargain, the corporations are demanding reduced rates for

the work that they are not sending overseas. That, of course, puts

more pressure on U.S. firms to find ways to get work done for

those clients at a lower cost. In response, U.S. law firms are now

outsourcing everything from office support services to high-level

legal work. ValueNotes’ most recent study focuses on eight broad

segments:

And there’s no shortage of providers wanting to take that work.

Indeed, an Internet search on “legal outsourcing” will generate

advertisements from a very long list of law firms and legal process

outsourcing companies in India and elsewhere, all ready and

willing to handle everything from low-level clerical work to high-

level patent application processing.

In addition, recent changes in federal rules regarding high-volume

litigation seem to have spurred an increase in work flowing

overseas. In the April 3, 2008, Time magazine article, “Call My

Lawyer … In India,” Suzanne Barlyn writes that recent

amendments to the Federal Rules of Civil Procedure regarding

electronic discovery are “boosting momentum” in legal

outsourcing because document review costs “about $1 per page in

India but can range from $7 to $10 per page in the U.S.” The

same article quotes the general counsel of -Chicago-based

company TransUnion as saying that “Indian attorneys are

currently reviewing more than a million litigation e-mails for the

company, which costs less than $10 per hour.”
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Who’s Leading the Developments

Not surprisingly, the short answer to the question of who’s turned

the trend into a phenomenon is the large U.S. and international

law firms and their corporate clients. The reasons are many, but it

essentially boils down to the fact that they have the critical mass

to justify the time and expense of everything necessary—from

selecting and developing relationships with outsourcing

companies, deciding what work will be outsourced, setting up

systems and procedures to coordinate the work-flow processes,

and setting up the technical infrastructure (both at home and

abroad) to support the flow of information and documents.

Of course, even among firms of big size and scale, there are those

that remain reluctant to outsource any of their work processes,

much less outsource that work to foreign countries. And among

the firms that do outsource work overseas, there are some that

don’t want anyone to know that they are doing so.

“A challenge for us as a legal outsourcing provider,” Friedmann

says, “is that our customers don’t want to go on record. Most will

serve as references late in the selling cycle in a peer conversation

with our prospective client law firms. We see signs that firms are

becoming more open, though—for example, firms that have freely

talked to the press about their outsourcing or offshoring.”

Unlike some firms that don’t want to talk about their outsourcing,

Clifford Chance, which is one of the largest international firms,

acknowledges its use of alternate ways to get work done.

According to Sally Fiona King, chief operating officer for the firm’s

Americas region, Clifford Chance uses a “follow the sun approach.”

That approach includes a “mixture of onshoring, offshoring and

outsourcing,” with all hubs using “consistent processes, templates

and house styles.”

The Clifford Chance approach to outsourcing is elaborate and

comprehensive. King reports that in 2007 her firm “formed a

Global Shared Service Center in Delhi, India.” This facility is

a “Clifford Chance facility—with, importantly, our employees—and

built at our speed,” King says, adding that the facility “helps us

consolidate some global functions and improves our efficiency and

business continuity capability.” By setting up its own facility, King

says that her firm must deal directly with issues such

as “recruitment, motivation, training, language, and maintaining

the feel of one firm. However, we already do that in 20 countries,
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so India is just another part of our global expansion.”

According to King, for many industries shifting work to India

means dealing with stateside implications, such as reduction in

staff, retention issues and morale. However, Clifford Chance’s

existing global footprint and single-firm approach has helped ease

those burdens for the firm. “I think we’ve benefited enormously

from the fact that our offices in New York and Washington have

been working with colleagues in London, Hong Kong, Moscow and

so on for some time. Adding another office in India is just the

latest step in our efforts to … improve the legal services we

provide to our worldwide clients.”

Some of the services Clifford Chance’s Indian operations provide

include IT applications deployment, packaging, online services and

IT administrative tasks, as well as invoice payments and expense

payments and processing. King reports that the firm plans to

outsource additional accounting functions this year,

including “reporting and month-end close.”

Clifford Chance also outsources some of its document production

requirements to an outsourcing firm in Mumbai, India (formerly

Bombay). The firm has hubs in New York and London that are

operated by Clifford Chance employees and housed in its offices;

these hubs work in concert with the hub in Mumbai. What’s been

most essential to making these operations flow? “I believe

communication has been the key to our efforts in India,” says

King. “It is important to obtain partnership buy-in and support,

and open and honest communication is critical.”

Who Else Is in the Game, and How They’re Playing

Of course, not all outsourcing efforts are as elaborate and

expansive as those undertaken by Clifford Chance and other big

firms. And yes, there are even opportunities for midsize and

smaller firms to get in the game and reduce certain costs through

outsourcing—and some are doing exactly that. Maryland lawyer

Richard Granat is one example.

Granat operates a solo “virtual” law firm and is also the president

of Epoq US, a Web-enabled document assembly software

company. He has used temporary paralegals for many years to do

a variety of legal support tasks, from automated legal support to

estate tax forms. Today he’s using a firm in India that is staffed

with graduate attorneys to do some of that work for both of his
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businesses.

“Through my virtual law firm operation,” he says, “I have used an

Indian firm to do legal analysis for clients that I’m working with,

and the results have been excellent—and it costs about 50 percent

less than the cost of a U.S. paralegal. Since the person doing the

work is an attorney trained in English common law, the quality of

the work is often better.” And he’s getting similar results for the

Epoq legal software company, using the same group in India to

help automate documents.

“We’ve also assigned basic legal research,” Granat says, “as in

compiling statutory materials on a particular subject for every

jurisdiction. This work has been excellent and our cost is about

$12 an hour, and that cost includes the cost of online legal

research services. This cost is less than it would cost [to have the

work done by] a U.S. law student, and the work is more reliable.”

While he feels more hesitant about sending more specialized legal

services overseas at present, he does foresee an expansion in how

smaller U.S. firms will use the Indian outsourcing firms to serve

their needs and increase their efficiency going forward. (See the

sidebar on page 53 for more. Also see the page 50 story for a

midsize firm’s experience in using outsourcing.)

So how would a firm proceed in embarking on outsourcing to an

offshore company? Many that are outsourcing work are doing so

through third-party legal process outsourcing (LPO) firms, such as

the one that Ron Friedmann works with—and the LPOs come in

multiple sizes and flavors, like law firms themselves, so there are

choices for firms of all sizes. The LPO hires the employees,

secures the facility and sets up the work processes. U.S. firms

thus avoid the higher costs of running their own operations in

whatever area—although clearly the U.S. law firms may not have

as much overall control over the operations and processes as they

would if the workers and the facilities were their own.

To date, the growth in legal outsourcing has largely been in the

moving of back-office operations. But as they grow more

comfortable with sending tasks such as information technology

and accounting overseas, some firms are moving to outsourcing

not only for work that is done by support staff, but for higher-level

work that has always been done by the firm’s domestic attorneys—

both associates and partners.

It seems that once firms find that they can outsource repetitive
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clerical and support tasks done by lower-wage domestic

employees, they begin to look for ways to outsource work being

done at home by their higher-salaried technicians and

professionals, including the lawyers. In fact, LPOs firms often “get

their foot in the door” by working on clerical tasks. Once they

establish a successful relationship with the U.S. law firm, they are

then in a position to “sell up.”

However, as ValueNotes CEO Arun Jethmalani points out in her

company’s report Offshoring Legal Services to India, “While most

vendors start by offering lower-value services and gradually move

up the value chain by demonstrating domain skills and gaining

client confidence, there are others who focus on specific high-end

services or niches.” Adds the report’s co-author Neeraja Kandala,

chiming in on the service areas that are going to increase: “High-

volume services like document review, e-discovery, legal

publishing, as well as niche areas in intellectual property and

contract services, will drive future growth in legal services

offshoring,” she predicts.

Enter the Regulators

Not surprisingly, with the increase in outsourcing, bar associations

and other regulatory agencies have begun to look at the ethics

issues involved. Among those weighing in to provide some

guidance to lawyers about outsourcing legal work are bar

associations from Los Angeles and San Diego to Florida and New

York. Most of the ethics opinions address issues such as when a

lawyer must advise a client that the client’s work is being

outsourced, as well as issues relating to fees that may or may not

be charged to clients for work that is being done elsewhere.

In 2006 the ethics committee of the New York City Bar was among

the first to issue a formal opinion on outsourcing. The question

was whether a New York lawyer may “ethically outsource legal

support services overseas” to either a “foreign lawyer” or “a

layperson” and, if so, what ethical considerations must be

addressed. The opinion says that “outsourcing is ethically

permitted” and then lays out a list of conditions and ethical

considerations, including the obligation to supervise the people

doing the work, to advise the client (and get the client’s

permission) when the work is being outsourced, and to have a

conflicts-checking system in place.
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The New York City Bar also went a step further, weighing in on

the “duty to bill appropriately for outsourcing overseas” by saying

that “absent a specific agreement with the client to the contrary,

the lawyer should charge the client no more than the direct cost

associated with outsourcing, plus a reasonable allocation of

overhead expenses directly associated with providing that service”

(citing ABA formal opinion 93-379 (1993)).

Billing is also among the issues covered in a proposed advisory

opinion on outsourcing from the Florida Bar’s ethics committee,

which was affirmed by the committee in January of this year. That

opinion covers a range of other issues as well, including the

unauthorized practice of law, conflicts, supervision and

confidentiality.

To what extent this and other ethics opinions in various

jurisdictions may put a damper on outsourcing—particularly by

limiting firms’ ability to improve the spread between what they

pay for services and what they charge their clients—isn’t yet clear.

For today, though, as indicated by the numbers cited earlier, the

outsourcing movement keeps picking up steam.

What Waits in the Times Ahead

So where might things go from here? More growth in outsourcing

may well result from the financial challenges that law firms are

facing currently and will continue to face during the next several

years. Consider how economic downturn results in lower revenue

for many types of practices, and this at a time when clients are

putting even more pressure on billing rates and overall legal

expenses. Combine that with higher costs of doing business

(including first-year associates making $165,000 at the largest

domestic firms) and the idea of shipping work elsewhere to be

done at lower cost begins to sound appealing.

Many of the big players are already in the game. But just when

and how other firms will approach the idea of sending work

overseas remains to be seen. We’ll simply have to stay tuned.

K. William Gibson is a personal injury lawyer and arbitrator in

Clackamas, OR. He is a member of the Law Practice Editorial

Board and is leading a delegation of lawyers to India in November

to explore the issue of legal services outsourcing.
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