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Jurors & the Internet Age

By Margaret M. DiBianca, Esquire

urors’ misuse of social media is a challenge for practi-
tioners and courts across the globe. Recently, there has
been a flood of news stories involving jurors who use
social media during trial with significant negative con-
sequences. The question of how to best prevent these problems
is far from resolved, but there are some lessons to be learned.

The Chatty Juror

One of the most commonly reported scenarios involving
juror misconduct with social media is the juror who posts about
the case before deliberations have closed. For example, in June
2014, in Macomb County, Michigan, lawyers for the defendant
in a murder trial moved for a mistrial after comments by two
jurors were discovered on Facebook. In the motion, the defense
alleged that it found the communications on the jurors’ public
Facebook profiles on the same day the jury returned a guilty
verdict. The motion claims that the jury foreman made com-
ments suggesting he was “predisposed to a certain verdict.” The
motion also alleges that, less than four hours after the verdict
was announced, a different juror posted that the case had been
in the newspapers, suggesting that he had read newspaper cover-
age of the trial before the verdict had been reached.

The Inquisitive Juror

One-way commentary is not the only type of juror miscon-
duct involving social media. Jurors also are conducting online
research via their smartphones, contrary to the court’s instruc-
tions. Such was the case following a trial in May 2014, in St.
Louis. In that case, the jury awarded the plaintiff, a former St.
Louis police officer, $300,000 in compensatory damages and
$7.2 million in punitive damages after finding that she had
been subject to unlawful sexual harassment and retaliation. The
defendant-employer’s motion was based on a juror’s acknowledg-
ment that he used his cellphone during deliberations to search
for the phrase, “where do punitive damages go.” After reading
a Wikipedia entry, he told his fellow jurors that the plaintiff
would receive some or all of a punitive-damages award.

Delaware courts are not immune from this trend. In May
2014, the Delaware Supreme Court reversed a judgment entered
after a jury verdict in favor of the defendants. The plaintiff ap-
pealed on several grounds, including the Superior Court’s failure
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to conduct any investigation into alleged juror misconduct based
on Internet research by one of the jurors.

In Baird v. Qwezark, one of the jurors attempted to contact
the trial judge and the plaintiff’s counsel to report that another
juror had done Internet research during the jury’s deliberations,
in violation of the court’s instructions. The plaintiff moved for a
new trial based on the allegations of misconduct. Following oral
argument, the motion was denied without any investigation.

The Supreme Court held that, once presented with evidence
of Internet research by a juror, “it is incumbent on the trial
judge to conduct an investigation.” Such an investigation,
the Court went on, is “mandatory” and failure to conduct an
investigation constitutes grounds for reversal.

Juror as Victim

But, jurors can be on the receiving end of misconduct, as
well. In Georgia in May 2014, a woman was arrested after she
agreed to create a fake Facebook profile and send a message to
one of the jurors in the trial of her godson. The mother was
later arrested and charged with a felony count of criminal at-
tempt to influence a juror.

The problems that arise from jurors’ use of social media during
trial are not easily solved. Many courts have adopted model jury
instructions that expressly address social media in the hopes of
preventing the types of communication and online-research issues
discussed above. Nevertheless, courts are often faced with having
to address jurors who ignore the court’s instructions. And, when
that happens, the responses have been widely varied.

For example, in 2011, a juror was found to have sent a Face-
book friend request to a defendant who appeared in the juror’s
“suggested friends” list, which is automatically generated. The
juror was found in contempt, but was ordered only to serve com-
munity service.

In 2012, a juror in Sarasota was sentenced to serve three days in
jail after he sent a friend request to one of the defendants and then
bragged on Facebook when he was dismissed from serving. Two
jurors in London received far stiffer sentences — two months in
jail — as a result of comments they posted on Facebook in 2012.

And, more recently, in May 2014, a juror in Boca Raton,
Florida, was arrested and charged with contempt for posting



comments about the case on Facebook and
denying that he had made the comments
when questioned under oath. The presiding
judge ordered the juror to remove the com-
ments prior to entering the contempt order.

Attorneys who recognize the potential
for juror misconduct in advance of any ac-
tual problems are in a far better position to
mitigate problems in the event they should
arise, For example, counsel should consider
requesting jury instructions that specifi-
cally address social media misconduct.
They also may want to consider whether
they should conduct an online search dur-
ing voire dire. And, once the jury has been
empaneled and trial begun, counsel should
consider whether they should continue to
monitor jurors” online posts. @
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» Custom stone & cedar home with over 7000
sq ft on 3.4 beautifully landscaped acres.

3 Centre Court 2104 Kentmere Parkway 9 Sunnyside Road . 2301 Willard Street
CENTREVILLE RESERVE WILMINGTON WEST FARM HIGHLANDS
i3 Lo il ol . b Ml New Price!

+ Stunning 5BR brick manor home across
from the Delaware Art Museum.
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+ Beautiful 3 story classic home only ONE block
from Rockford Park.
+ Built in 1910 with handsome original

+ Beautiful newly renovated home on one of
bests lots in Greenville - 1.47 acres on

+ 6lg BRs, all w/private BAs & walk-in closets.

+ Lg MBR suite has sitting rm w/wet bar,
private balcony & bath w/whirlpool tub,
dual vanities & mosaic floor.

+ 3frpls, custom millwork & cabinets

- Sunroon, Library, & Den/office.

+ Fin walkout Lower Level w/game rm, bar,
wine cellar, exercise rm & nanny Suite.

« Custom Salt water pool with whirlpool

+ Oversized 4 car garage.

+ Large and open rear yard.

property website: www.psre.com/2359

« Completely renovated including large

addition, built by Montchanin Builders,
creating open kit & family rm, master suite
& finished LL.

+ Kitchen features custom cabinetry, granite

counters, Wolf commercial range, Subzero
fridge, GE profile wall oven and microwave

* MBR suite w/lg walk-in closet with built-in

cabinetry & private bath with 2 vanities

« Beautiful millwork & harddwoaod floors

throughout.

property website: www.psre.com/2200

cul-de-dac, pond, backing to woods.

+ Over $250,000 of improvements invested

over last 3 years.

+ New Kitchen w/marble counters & Ig 8' x5

marble island, 2 Fisher Paykel dish drawers,
SubZero Refrigerator & Viking Oven.

+ New hardwood floors
+ New classic style heated 50'x 22’ pool with

flagstone surround overlooking rear yard,

+ 3new baths.
« Master Bedroom wiseparate dressing room.

property website: www.psre.com/2421

millwork, hdwd firs & over 5,500 sq ft.

+ Large covered front terrace & lovely dining

rm w/French doors to rear patio.

+ LR has classic frpl flanked by French doors to

sunroom.

« Bright & expansive FR with built-ins.
« Large Kitchen w/exposed brick & 6 burner

Garland commercial oven.

+ Lg MBRw/lg closets &sitting room/office.
+ Great rear yard with 3 car garage.

property website: www.psre.com/1784
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