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H. Pre-trial motions

A. Special courtroom configurationssuch as placing a pillow on the witness
chair so the child can see over the witness bégstool so that her feet do
not dangle uncomfortably, or any other creativerapph you can think of to
allow the child to feel more comfortable.

B. Support person for the child. A number of states have allowed a support
person to be near a child during testimddgeStranger v. Stat&45 N.E.2d
1105 (Ind. Ct. App. 1989%tate v. Hoyt806 P.2d 204 (Utah Ct. App. 1991);
Boatwright v. State385 S.E.2d 298 (Ga. Ct. App. 198S}ate v. Pollard719
S.W.2d 38 (Mo. Ct. App. 1986lMosby v. State703 S.W.2d 714 (Tex Ct.
App. 1985).

C. Placing a limit on the length of time the child ison the witness standr, at
the very least, the length of time she is on thadtvithout a break.

D. Requiring both attorneys to ask questions at an agand developmentally
appropriate level. For instance, it would be improper to ask a yocini¢pn
“how many times did Dad abuse you?” if the child litile conception as to
the meaning of numbers. It would be inappropriatasgk questions with legal
jargon such as “defendant”. As persuasive autharite and provide the
court and counsel with the following law reviewield: John E.B. Myers,
Gail S. Goodman, and Karen J. SaywiRgychological Research on Children
as Witnesses:Practical Implications for Forensitehviews and Courtroom
Testimony,27 RcIFIC LAW JOURNAL 1 (1996).

E. An age appropriate oath Young children often find it difficult to articate
their understanding of the oath and their undedstathat it is wrong to tell a
lie in court. When queried in a developmentallyrayppiate manner, however,
even pre-school children can meet these common etemgy standardSee
Thomas D. Lyon and Karen J. Saywi¥gung Maltreated Children’s
Competence to Take the OaBhAPPLIED DEVELOPMENTAL SCIENCE 16-27
(1999).



lll. JURY SELECTION

A. Small jurisdictions

1.

Have jurors rated by law enforcement officers atiebis likely to
know most or all of the persons on the jury panel.

2. Run criminal history and driving record checks.
3.

Become involved in the community and speak regularkivic
organizations about child abuse and criminal law.

B. All jurisdictions

1.

2.

Consider a jury questionnaire for sensitive questins pertaining to
abuse.According to one study, at least 20% of Americaimea and
5-10% of American men were sexually abused duriniglicood.
David Finkelhor Current Information on the Scope and Nature of
Child Sexual Abusd, THE FUTURE OFCHILDREN 31 (Summer/Fall
1994). If this study is accurate, the chances aogl ghat you will have
at least one victim of abuse on your jury. You needandle this
sensitively. A juror questionnaire is more liketydbtain this difficult
information. This is particularly so if the juroase instructed the
guestionnaire is confidential and will be destroj@tbwing the jury
selection. If a questionnaire is not allowed, applothe question
delicately. A truthful response is less likely iaestion is framed as
follows: “Has anyone been the victim of a sexuaba#t?” This
guestion requires the juror to reveal to the emarel his status as a
victim. Instead, ask if any member of the jury daaay immediate
family member, or close personal friend has evenlksevictim of,
witness to, or accused of a crime committed agair$tild. An
affirmative response can be followed up with a @@vdiscussion.
Educate the jury in voire dire.

a. People lie for a reasonHave you ever been lied to? Based on
that experience, do you find that people lie fa fin of it or
do they usually have a reason?

b. Differentiate between big and small liegnd the fact that
children often lie about small things such as segilinilk or
who was in the cookie jar.

c. “Problem” children. Do you believe a child who comes from
a troubled family is unworthy of belief? If a vistihas suffered
emotional, mental or discipline problems, wouldttha
automatically prejudice you against the witness?



d. The child victim’s anticipated nervousnessHave you ever
testified in court? Were you nervous? Do you feethidd
might be nervous? Why? Do you believe most aduéis a
uncomfortable speaking about their sexual hist@g3¥ou
believe a child may also feel uncomfortable? Whya®édlyou
ever had to tell someone about a traumatic eveitydu have
to repeat that account? The more times the acceamt
repeated, was it easier, or more difficult to spefthe event
without emotion?

e. Statutory rape/jury nullification. How do you feel about
laws which make it a crime to have sex with chifdexen if
the child does not resist or say no?

f. Inconsistent statementsWhen talking about something that
happened to you, do you always tell it exactlydhme way
each time? Do you sometimes forget or leave ouatildethen
telling of an event?

g. StereotypesWhat does a burglar look like? What does a child
abuser look like? Do you have a stereotype asatditid of
person who would molest children? Do you think gan spot
a child molester simply by looking at him?

h. Child abuse really happensDo you believe that child abuse
does in fact happen and that many adults molektren? Do
you think the issue is overblown?

i. The secrecy surrounding abuseGenerally speaking, do you
believe children are sexually molested in publicngprivate?
Would you be surprised if a victim or perpetratat dot speak
openly of the abuse? Are there cases in which yauldvfeel
comfortable convicting someone on the word of glsin
eyewitness or will you automatically need somethimge
than a mere eyewitness?

j.  An open mind. Have you so firmly planted in your mind the
concept of proof beyond a reasonable doubt thahwwe
foreclosed any possibility that | can prove my €adéll you
agree to hold me to my burden to prove this cagerizba
reasonable doubt and not hold me to a lesser behig
standard?

k. If you have a physical abuse case in which the othside is
claiming the assault was no more than a parents exxése of
“reasonable force”, you need to get the jury to see the case as
one not involving a traditional act of spanki@pnsider the
following voire dire questions:

Do you feel it is appropriate to spank kids?

Do you feel it is necessary to use a belt or otivpect?
Do you feel parents should hit a child hard enotagh
necessitate medical attention?



Do you feel a parent should strike a child hardugim to leave
bruises, welts, or other injuries?

When spanking a child on the bottom, did you fe&d i
necessary to pull down a child’s pants and underfvea

Why is it sufficient to spank with a child’s clothen?

How old should children be when spanking begins?

Would it be appropriate to spank a baby? Why not?

How old should children be when spanking stops? M/ile
appropriate to spank a teenager? Why not?

Would it be appropriate to hit a child in the heddi2 genitals?
The stomach?

Is it appropriate to hit a child with a fist as @gpd to an open
hand?

What infractions necessitate physical discipline?

Do you agree that toddlers have accidents? A todadds wet
his bed, for example? A toddler may trip and knogkr a
vase? A toddler may accidentally spill milk? Shoaltbddler
be spanked for an accident over which he has nwai@n
Have you read any of the literature on the issugpahking?
What have you read? What do you think of what yavetread?
Should spanking be used as a primary means ofptirseior
only as a last resort?

Should a parent spank out of anger? Why not?

If a juror quotes a spare the rod, spoil the cpilaiverb, you
may wish to ask the juror if he or she agrees wilier Bible
verses urging parents to use caution in disciginireir
children. Some of these verses are discussed ettiehed law
review article.

C. Other thoughts

a. Remember you are always being watched, includirtgen
hallway and walking to and from the court. Showryou
commitment to justice and professionalism. (Pregi@dinton
at the funeral or Commerce Secretary Ron Brown).

b. Pay attention to non-verbal cues of the jury

Cross Examination of Defendants
and Non-expert Defense Witnesses

|. Preparation: every good cross-examination begitis tve following:

1. Thorough understanding of the casencluding all the evidence to be
presented by both sides as well as all informatmmtained in investigative
files, medical records, etc even if it will not ilroduced into evidence.



. Teach investigators to always record the statemerwif the defendant and,

if possible, defense witnessel.possible, have the tape transcribed and ask
the defendant to vouch for its accuracy. If théesteent is not recorded, the
defendant has more wiggle room. For instance, ¢éfiendlant can claim that
although he did speak to the police, he did notereaktatement using the
precise words contained in the police report. Télemdant can also claim he
made additional statements which the officer didmu in his report. When
the interview is not recorded, it is easy for tledethdant to change the focus
of cross-examination form guilt or innocence to tiemory of the police
officer and the accuracy of the officer’s report.

. When dealing with a defense witness other than thdefendant, always
contact the witness and assess their demeandira witness declines to
speak with you, send a certified letter expresgmg disappointment and
letting them know that if they change your minduyare willing to speak with
them. In the letter, remind them that you do npt@sent the alleged victim,
you represent the state. Accordingly, your solg daito make sure that
justice is done and that you have no interestasgeuting an innocent person.
When the defense witness takes the stand, youhtamksas by pointing out
he refused to speak with you. You did, howeverakpeith defense counsel?
Did you receive a letter | wrote to you? In thatdel advised you to let me
know of any exculpatory evidence because | woukd tainto account in
deciding whether or not to pursue this case? Angge never came forward
with this evidence until the trial? Is this becaysa only thought of this
“evidence” in the past couple of days? (The angwéis question is not
important, you are signaling to the jury the likebason the defense witness
did not previously come forward).

. When preparing for cross examination, ask yourselfwhat sort of witness
is this?” A soft spoken minister should not be pursued asesgg/ely as a
potty mouthed drug dealer with obscenities tattomethis shoulder.

. Understand the limitations of cross-examinationThe defendant is not

going to admit committing the crime and is almaatainly hostile to you and
is wary of falling into any traps. Accordingly, dowaste your time arguing
with a witness about the ultimate issue. Insteacli$ on drafting questions
the witness cannot avoid or evade.

. Spend time_before trialdrafting cross-examination topics and questions.
Flexibility is important when cross-examining amass because we can never
predict with certainty what a witness will say dnat path the witness will
take. Nonetheless, prosecutors can often accunatetiict the basic thrust of
the defendant’s testimony and should be able tineyif not script out, an
effective cross-examination. This is particularlyet when investigators
provide prosecutors with a tape recorded statefnemtthe accused. In the
absence of a recorded statement, look for clués abat the defendant may
say on the witness stand. The defense attorneypnoayde these clues in her
opening statement or in her cross-examination af yotnesses.

. Select a handful of points you want to make on crgsexamination and
then script questions which make these point&.or example, one point



could beopportunity. Mr. Defendant, you had the opportunity to kill the
baby, didn’'t you? You told officer Jones you welana with the baby the
night she died? A second point couldrbetive. You told officer Jones the
kid was a brat? You said the kid never shut up?

Use transition sentencedAfter you have exhausted one point, make a
statement or pose a question which helps the judgrstand you are now
moving to a new topic. Mr. Defendant, now let’sadiss your feelings about
this child.

Set up the brick wall before knocking it down.Before moving in for the
kill, an effective cross-examiner boxes the witness a corner. Before the
defendant realizes it, the trap is sprung. Exampiékis technique are
contained throughout the outline. For example tseacorporate your theme
andappropriateness of exposing a child to domestitenicesections of the
outline for concrete examples of setting up a bwel.

Il. Cross examination of defendant

A.

Cross-examination of the defendant in sexual assdulase

1. Develop a series of questions to show the unreasbieness of
guestions defense counsel posed to the chithat does it mean to
tell the truth? If you had to, could you give thieyj an account of how
many times and on what dates you had sex with yferin the
previous year? (This is a risky question which rdegw the ire of the
judge or the jury. It is, however, a valid pointlayou may wish to
bring it out at trial or, at the very least, insilag argument. In closing
argument, for example, you could sBefense counsel castigates the
child victim for her inability to state preciselpWw many times her
father sexually molested her. He is expecting taomirom this child.
Indeed, how many sexually active adults could pedgistate the
number of intimate encounters with their spouse ayeeriod of
years?

2. Develop a series of questions to get the defendaatcorroborate
seemingly unimportant features of the child’s testhony. Sally is
accurate when she describes the bedroom bedsfineazhr you drive,
etc? This sets up an argument that according tddefendant the child
is right about everything surrounding the abuseepkthe abuse itself.

3. Explore the defendant’s relationship with the victm. Do you love
the child? Would you describe your relationshimas of warmth and
mutual affection? If the defendant agrees, it gptthe argument that
the child has no motive to lie. If the defendantssiae and his five year
old daughter do not have a loving relationshiplldws you to argue
there is something wrong. After all, what fathed aaughter do not
have a loving relationship? Obviously, fathers vabaose their
daughters do not have a caring relationship wighcthild.



4. Find inconsistencies in the various statements thaefendant has
given and hammer them home to the jurylf the defendant then
wants to highlight the child’s inconsistencies asason for
discounting her testimony, point out to the jurg stas no more
inconsistent than the defendant.

5. Find implausible statements of the defendant and #n ask him to
support them. If, for example, the defendant claims he was not
sexually abusing his daughter but was checking#oifsshe was a
virgin, ask him to explain to the jury what he wasking for. Have
you read any literature about conducting this typexam? Do you
have any training in gynecology?

6. On the other hand, if there is a chance the defendacould modify
or explain an implausible answer, you may not wish tgive him
the opportunity to clarify the matter. For example, | once had a
defendant who got angry with me during cross-exatron and said
“not only did | not sexually abuse my daughteravé never been
alone with her.” It was not tenable for this defantito assert he had
never been alone with his daughter in the 12 yieals/ed with her
and, if | pointed this out, he may have backed ainay the
statement. In a scenario such as this, it mayekerto smile
inwardly, realize you now have an argument for iclgghow credible
is this guy?), and move on.

B. Cross-examination of defendant in a physical abussase (many of these
guestions assume the defense is one of reasonabled but will work
even if the defense does not involve this element).

A good cross-examination begins with a good invegttion. Police
officers need to find out as much as possible athtmutissault. To prove
the blows were unreasonable, a suspect shouldkeed about his feelings
which led to the assault. What other disciplinarggtices are used in the
home and why were they not used this time? Hovire@ther children
treated? How is the dog treated? Is your victimahlky person in the
home who receives corporal punishment? What inbracstas violated?
Was this the first time the child violated the fuldow was he disciplined
in the past? Have other children in the home valdhe rule and, if so,
how were they disciplined? Was the child old enoteginderstand this
rule? The more ammunition acquired by the investigathe better the
cross-examinatiorDepending on the facts, cross-examination
guestions may include the following:

How tall is your son/daughter? How much does hevgtigh? How
tall are you? How much do you weigh? Was the pemdstriking
the child an act of discipline? Please tell thg jwhat infraction the



child committed? When was this rule developed? M@s it
communicated to the child? Was this the first titme child violated
this rule? Have other children violated this rubxies violation of
the rule always result in corporal punishment? Do yse any other
forms of discipline other than hitting the child2wé you found
these other forms of discipline to be effectivd2i{& answer is no,
ask him if you understand his testimony to be #=zath time his
child misbehaves, his only recourse is physicalikiag the child.

If the answer is yes, point out that he did notarsether form of
discipline in this case. In closing you may be dblese this fact as
evidence the conduct was not discipline but anesgon of anger).
How many times did you strike the child? (If yowhanultiple
injuries and the defendant gives a low number spoase to the
guestion, ask him if he is telling the jury thaedrow accounts for
each injury? You may be able to get him to enldmgenumber or, at
the very least, you have emphasized the implaitgilo his
answer). Was each blow to the child of equal farceere some
blows harder than others? Did the child cry? Homyralows did it
take before she cried? (If the child cried aftee biow and the
defendant concedes each blow was painful, ask Hiyntiaen he
found it necessary to administer successive bloviratk of a
situation where a parent strikes a child’s handmthe child
reaches for a dangerous object. One blow shoulsiectne child to
pull away and possibly cry. If the purpose of thighment was to
have the child not touch the object, the goal lenkaccomplished
and any additional blows can be argued to be uansdute). Was
the purpose of the discipline to administer engoagiin to change the
child’s behavior? Certainly you did not want to adister more
pain than was necessary, did you? In this casedigbnot hit the
child with an open hand? You used a fist? A bel&tigk? A
flyswatter? A wooden spoon? Do you have a dog?tglal
Detective Jones you love the dog? In fact, you mexesr found it
necessary to kick or otherwise physically strikerydog? You do,
though, find it necessary to strike you daughtérthére is evidence
of animal abuse, you may be able to use this tavshpattern of out
of control behavior, but you will likely have totge court’s
permission to use it as prior bad act evidencgolf get such
evidence admitted, explore with the accused whigdies his dog.

Is it because you can’t reason with a dog the waycan a human
being? Tell me, sir, is your child a dog or a hurhamg?). Did you
remove the pants and underwear of the child tease the pain she
would feel when you spanked her? You didn't? Plesisetell the
jury why you removed your daughter’s pants and nndar before
hitting her? How did you feel when your son mishada® (If the
accused admits being angry at his child you caneatigis anger led
him to excessive conduct. If anger is denied, yay fve able to



point out the implausibility of the statement. Wheur son broke
the antique vase which had been in your familygiemerations, you
were not angry? When your son spilled grape juiicever the
paperwork you had spent hours working on, you weeatgry?) On
other occasions, you have also spanked your cBitdthese other
occasions, did you also leave bruises? (If yes,ighan indication
that excessive force is an ongoing problem. Ifthis, is evidence
that excessive force was used on this occasionnAtieugh, be
cautious when delving into other bad acts.) Onroticeasions, you
struck the child on his bottom? On this occasibaugh, you struck
the child on his head/neck/stomach, etc? Do yoe {mur child?
Do you feel your child loves you? Do you believevguld be wrong
for a parent to abuse his child? Would you be &bleve with
yourself if you abused your child? Would you findlifficult to
publicly admit to a jury of your peers that you ledmised your
child?

F. Cross-examination of the Defendant in a case invahg domestic violence

issues

1.

Incorporate your theme. If, for instance, your theme is power and
control, develop a set of cross-examination questighich highlight
this theme to the jury. Let's say you are prosecuél wealthy
guarterback who beat his wife after she ran up redslof thousands
of dollars worth of credit card bills. You mighytthis line of
guestioning: Is it fair to say you control your fiéyis finances? You
are paid nine million dollars annually? You assussponsibility for
paying the bills? You do the banking? You makeitivestment
decisions? You have in the past argued with yote albbout the bills
she was accumulating? Despite these argumentgrdbéem
continued? Is it fair to say that when you coultl ecantrol your wife’s
spending with words, you resorted to your fiststhéf defendant is an
executive with power and control at the company, yay be able to
explore with him the role he plays at work. Get hovagree that he
makes company decisions which must be obeyed. iGetioh
acknowledge he is a leader at work and that heatspeople to
follow his leadership. If employees do not obeydhlecutive’'s
decisions, they can be fired. Contrast this withihability to control
his spouse. When you disagreed with your wife, gmuidn’t fire her,
could you? You couldn’t demote her? You could atowtrol her by
violence? (There is an increasing number of exeesittoming into
the legal system as wife batterers. For many cfdlprofessionals,
they expect but do not receive wives who honortb@nmmand.
White-collar Wife Beaters, Some Executives Takeshwad for
power and controlKaren S. Peterson, USA TODAY December 16,
1997.)



. Size differential/spouself there is an obvious difference between the
victim and the defendant in terms of weight, he@id strength,
highlight these facts. The following questionssthate the approach:
How tall are you? How tall is your wife? How much you weigh?

How much does your wife weigh?

. Size differential/child. If a child was also abused or witnessed the

crime, you can ask the same size differential guesto drive home
to the jury how powerless the child was to protestself or to
intervene on behalf of mom.

. Strength differential. There is often evidence in a defendant’s
lifestyle or occupation which can document hisrggta. Perhaps the
defendant is a farmer. You can probably get hirmagiee that being a
farmer requires him to keep physically fit. Ask hanout farm chores
that require strength such as lifting bails of Hayhe defendant goes
to the gym, lifts weight, etc, ask him to point alitof this to the jury.
Contrast this with the victim’s occupation anddifde. Even if the
victim is physically fit, her occupation is leskdly to involve the use
of brute strength.

. The appropriateness of exposing a child to domestigolence.If

one of the charges is child neglect by exposingilad to domestic
violence, you can set up the argument with the¥alhg questions.
Do you consider yourself a good parent? You wowden physically
harm your child? Do you control what your chilceigposed to on
television? What controls do you place on yourdahiDo you allow
your child to watch explicit violence on televisibAnd yet, you allow
your child to be present when you beat his motberyou allow your
child to drink alcohol? And yet you allow your ahilo be present
when you are drunk? Do you teach your child toeespis mother?
How do you teach this? When you hit your wife iorfr of your son,
were you teaching the child to respect his mother?

. Inconsistencieslt is imperative that the defendant be interviewed
tape and a transcript be made. The longer the dafens interviewed,
the better. If the defendant minimizes or outriiggd about the abuse,
there will be ammunition for cross-examination.Mit&bly, he will
make inconsistent statements that can be pointedrocross-
examination.

. The love questionslf the defendant denies causing harm to the
victim, and the abuse is egregious, you may tryfdHewing
approach: Mr. Smith, you have denied breaking yate’s arm and
forcing her to receive 35 stitches to repair heefdn determining,
though, whether you are capable of such an asterually relevant to
explore your attitudes about domestic violenceit Wwgong for a man
to beat his wife? Why is it wrong? Look again & fhctures of your
wife’s torn face. Do you agree the pictures areilgpe? Do you agree
that if anyone intentionally inflicted these ingsi he should be
ashamed? Do you love your wife? If you ever humsone you loved,
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would you be ashamed? Is it fair to say that tlasea you cannot
confess your crime to this jury is because youaateamed of what
you did?

[1l. Other points

1.

Listen to the witness’ answersSometimes we get so caught up in our list of
cross-examination topics that we overlook a respdingt is a gem. A woman
claiming battered women’s syndrome prevented loen fstopping her
husband from torturing her daughter to death mgyoorcross-examination
and claim “I tried to help her.” You now have areamg for a litany of
guestions such as: Did you call the police? Did gskithe neighbors for
help? Did you ever take your daughter to the d@ctor

Be aware of the jury.Don’t get so caught up in the battle with the witsie
that you lose sight of the impact on the jury hié dlefendant is a senior citizen
and you have a number of elderly persons on tlye yau may want to be

sure you show some measure of respect to the sitnes

| have an attachment!Attached to this outline is a great article froomid
Tierney in which John emphasizes the importanapeéking to the jury
through the witness. The article was originally lmied in a 1991 edition of
The Practical Prosecutodohn graciously allowed me to include the article
with this handout. | commend the article to yowdiag.

WE'RE JUST GOING TO TALK:

PRESENTING YOUR CASE IN OPENING STATEMENT

AND CLOSING ARGUMENT

|. OPENING STATEMENTS

A. An opening statement is not an argument but itteaaqually persuasive. It is

B.

your opportunity to outline what you expect thedevice to show.

At the close of voire dire, which can be a lengthgcess, jurors are anxious
to see what the case is really about and manygwvdr develop a bias in
favor of or opposed to your case based on youringestatement. Indeed,
some studies indicate some jurors make up theidsry the close of voire
dire. Clearly, the importance of voire dire and yopening statement cannot
be over-emphasized.

C. Persuading the jury through your opening statement

1. Tell a story. A narrative account is generally viewed as moreaive
than a recitation of what each witness will testdy Although a
chronological recitation is often the easiest tof®, you may wish to
use an attention getting teaser which uses fakes teiom the middle
or end of the story.
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2. Develop a theme and weave it throughout thepening. Possible
themes include:

a. “This case is one involving a family secret. A desoe
horrible, the victim could not and did not tell farvery long
time. The child was afraid, ashamed, confus&tl may
wish to paint the theme in broad strokes in thenetlee
evidence does not come in exactly as you plannieel. T
“secret” theme can explain not only why the chitdayed
reporting or recanted but also why the family esllaround the
perpetrator.

b. “The cornerstone of this case is one of vulnerahilA lonely,
troubled child, the kind of child most people tamay from,
was taken advantage of precisely because she tgpbeof
child others may not believeThis theme may be effective
when the victim is an older, troubled adolescemerEnegative
factors such as drug and alcohol use may becomevpdacts
if it can be argued the perpetrator made theseitions worse
by supplying the child with these substances.

c. Other themes: a list of possible other themes peeplay Cindi
S. Nannetti, Bureau Chief, Sex Crimes Bureau, Mgac
County, Phoenix, Arizona, is attached.

3. Use powerful, descriptive language

a. adverbs, not adjectives (visciously, not visciaasjagely, not
savage, brutally, not brutal)
b. coke and pringles, not snacks and soda

4. Avoid getting bogged down in the elements of thmerand avoid
using legal terms.

5. Weave negative facts into your opening and, if jpdssdescribe them

in a way to convey sympathy to the victim. For epéama recantation

is the understandable product of post-revelati@sgures.

Show your sincerity through your voice and youryod

Create a sense of rythym in your opening statenSafdter/louder,

faster/slower, and the effective use of pausesmake the

presentation more compelling.

8. Use of exhibits (overheads, charts, timelines, ghottc)

9. Personalize the victim. What are her hobbies, whadtool does she
attend, the name of her teacher, her friends, etc?

10. Prepare the jury for the demeanor of the victll she be nervous,
full of or lacking in emotion, etc. Some childremosv embarrassment
by giggling.

11. Don’t overstate your case.

N o
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12. End your closing with confidence, promisingeturn in closing to
request a conviction.

13. When in doubt, ask yourself, “what would the’®# ‘Law & Order’
say in this situation?”

II. CLOSING ARGUMENTS

A. Write out your argument before the trial begins amatlify it accordingly as

B.

the trial progresses.

Practice, practice, practice. Repeatedly readimigraaiting your closing
argument does not make it sound canned. On theacgnit makes it sound
more natural, yet polished.

Organization. Your closing argument must have &hkidlow and this can
only be achieved if you follow an outline. One sleybut effective outline in
a child abuse case is as follows:

1. An expression of gratitude Tell the jury thanks for their time and
labors. Say something likedn behalf of the State, | would like to
thank you, the members of the jury, for your obviatientiveness
throughout these proceedings. It goes without gpthat the decisions
you are about to make will affect forever the lieésnore than one
person. Therefore, the diligence with which youehpursued your
obligations is appreciated not only by me but bgrgwfficer of this
court. Now, let’s turn to the matter which is b&fgou for decision.

2. A recitation of the elements of the crime in the aatext of the
victim’s testimony. Point out to the jury that the child’s statements
standing alone, satisfies each and every one dadléments of the
crime with which you have charged the defendanti NMay introduce
the subject in this way:

As the court instructs you on the elements of thaecr
with which the defendant is charged, one thing will
become very clear. If you believe the victim, the
defendant is guilty. The crime of criminal sexual
misconduct consists of four elements...

After each element, recite the victim’s testimomy o
this element and then remind the jury that if they
believe the victim, this element has been proved.

The advantage of this approach is that it getguttye

to focus not on the elements but on your victime Th
guestion becomes not whether the elements of the
crime have been proved but simply whether we should
believe the child. This also reduces the case ¢ on
simple question the jury can understand.
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3. List the reasons the jury should believe the victimTell the Juryif
you accept what | have said as accurate, then tine question you
need to answer before you can convict the deferidawhy should we
believe the victim? Members of the jury there arkeast eleven
reasons you should believe the victirhen go on to recite the reasons.
Possible reasons include:

a.

The victim testified under oath, she understood tls oath
and thus hadan incentive to tell the truth. This is in contrast
to the defendant who, though he may have understeodath,
had something to gain by being dishonest. Perjurthé
defendant may help him to escape a more seriousgatimm.
What reason does the child have to perjure herself?

Not only does the victim have, as a result of theath, an
incentive to tell the truth, she has absolutely nocentive to
lie. Does anyone in the courtroom think this trial vitas for
the victim? This child had to tell a cop and sowiatker about
sexual conduct that most of us as adults would défieulty
speaking of. She had to endure an uncomfortablecaled
examination. She is the one removed from the howtethe
defendant. She then had to come to court, in wbher father
and twelve strangers and tell it all again onlgmtolure a cross-
examination at the hands of her assailant’s atjor8ke’s
having a lot of fun, isn’t she?

The victim’s testimony is corroborated by medical

evidence (This is probably true even if there is no medical
evidence. If the child alleged contact, for examtile absence
of medical evidence is consistent with the hiswien by the
child).

The victim’s testimony is corroborated byother witnesses.
Relate to the jury each portion of the child’s iresiny which is
corroborated by another witness.

The victim’s behaviors corroborate her testimony Although
sexual and other behaviors are not diagnostic a$althey are
consistent with it. If the child’s behaviors, suahbedwetting,
occur only after visits with the alleged perpetratbis is even
more compelling.

The victim’s testimony is corroborated bythe physical
evidence.A good investigation should produce some physical
evidence. Obviously, semen, hair and other evidence
powerful but such evidence is so strong that maich sases
do not go to trial. You may, though, have othedewie. If the
victim describes a particular picture or a paraculedspread
in the room where the abuse occurred, these ittmdd be
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seized or at least photographed as documentinglia®ility
of the child’s memory.

g. The victim’s testimony is corroborated bythe defendant.
Even if the defendant denies the allegation, tieeodten
something to hang your hat on. For instance, gpifysons
often ask few questions as to a child’s stateméfas.can then
say to the juryYou heard the defendant’s interview with the
police. Did he act like an innocent man? If he fasely
accused would he not be demanding to see the shild’
statements and asking as many questions of tloeioés he
was answering? Isn't it obvious that the reasondhtendant
had no questions is because he knew he had athisezhild?
There is no other reasonable conclusion.

Perhaps the defendant admits taking the child couéing or
being alone with the child at a particular time wishe was
abused. This also corroborates the victim’s stateme

h. The victim is not sophisticated enough to pull oftte lie
alleged by the defendantThink of this, folks. The defendant
wants you to believe the victim is so sophisticatesican tell a
lie believable enough to fool the police, sociavaes, and a
physician. The child was able to keep a consistmy intact
over a period of several months in the course oé1d
interviews. Under this rationale, you are asked oilly to
believe this four year old kid is a liar, but slseai darn good
liar.

i. If the victim is a liar, why did she notexaggerate the lie?n
many cases, a victims’ testimony is less damniag thhat
you would expect from someone making a false aticusa
The victim may allege contact, not penetration. Yicim may
deny she was threatened by the perpetrator. Figdeis like
these in the victim’s statements and testimony@odt them
out to the jury as evidence this child is not arusade to
crucify the perpetrator. After all, if the child waeally out to
get the defendant, why would she not claim he tereal her?
The answer of course is the victim is telling theh. She tells
the truth irrespective of whether the truth hurtdelps the
defendant.

j.  The interviewers knew what they weredoing. If the
investigators who took the initial statement frdme thild are
well trained professionals who know how to speaé tiild,
you can point this out as further evidence thedthihitial and
subsequent statements are reliable.

k. Expert witnesseslf you have expert witnesses, other than
medical personnel, whose testimony in some way@atpphe

15



victim’s testimony, point this out as an additionason to
believe the victim and convict the defendant.

Summarize these reasons for the jury one moredimdedo so
in a way the highlights the absurdity of any cldima child is
lying. You might try something like thi$Vhen you consider the
child testified under oath, when you consider thié&dchas no
reason to lie, when you consider the child is mptrssticated
enough to pull off such a convincing lie, when gonsider that
some or all of the child’s statement is corrobodabyy medical
personnel and other witnesses who also have n@retas
fabricate, and when you consider that even thendizfiet
corroborated portions of the victim’s testimonyisitlear the
defendant is guilty beyond a reasonable doubt.

4. Address the Defendant’s arguments

a. Inconsistent statementslf the defendant claims your
victim has made inconsistent statements, you have a
lease two argumentBirst, you can argue the
statements are noinconsistent.For instance, if the
child in one interview claims to have been rapeera
10 minute period and in another interview allegé$ a
minute period, you can effectively contend these
statements are not inconsistent. Try somethingthise
The victim never said she had a stop watch whieh sh
dutifully punched at the beginning and end of teer
so that she could satisfy the inquiries of those sdek
to discredit her. When asked on multiple occastons
estimate the duration of the rape, she gave her bes
estimate. In this context, the statements of 101&nd
minutes, though different, are not inconsistentiiby
each interview, the victim tells us the rape ocedrr
over a relatively brief period of time, a matter of
minutes.

Second, you may argue a child’s statements to be
inconsistent but explainablelf the inconsistencies
are unimportant such as giving different colorshef
room where the rape occurred, ask the jury to tbink
an important event in their lives such as a wedding
Ask them to think of how many times they have told
stories of the wedding over the years. Ask thethay/
have been consistent as to each detail each tieye th
have told the story. Remind them that sometimes we
are tired and may not tell all the details of apray
Sometimes we are responding to different questions
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and that accounts for emphasizing different aspacts
a story. Sometimes we have not correctly heard or
understood a question and thus give a differenvans
As time passes, our memory for details fades. Hye d
after our wedding, we may recall the gift Aunt Bert
gave. Several years later, we may not even rduatl t
Aunt Bertha was at the wedding. How can we expect
more of a child than we expect of ourselves asts®@lul

b. Attack the interviewer. In many child abuse cases,
particularly child sexual abuse cases, the defdrifzas not
attack the child but rather the person or persdms w
interviewed the child. In response, concede trermiperfect
interview and if the defendant can point to a hahdf
guestions that could have been phrased differesdlyyhat?
The question is whether the interview or intervi@ssa
whole were so improper the child was coerced indiing a
false statement. If you have a video taped statemieich is
admitted into evidence, challenge the jury to famy
statement of the interviewer in which the child wagatened
or even encouraged to say something false. Point ou
statements of the interviewer encouraging the diiftply to
tell the truth. Recite to the jury numerous opedesh clearly
proper questions the interviewer asked. Pointimgs in the
interview where the child disagreed with an assertf the
interviewer. Perhaps the child denied penetra#odenial
such as this can be used to show the child was not
manipulated by the interviewer. You may also pount that
the interviewer asked improper questions which bstethe
defendant. For example, the interviewer may hakeda
young child how many times the abuse happened. l[&nab
comprehend the value associated with a numbecHite
may have said the abuse took place a million tifRegit out
to the jury that this was clearly an inapproprigtestion
given the child’s age and that it is ironic theedefant has no
gualms about this question.

c. Its Mom’s fault. In cases of child abuse in which the
accusation is Mom put the child up to making theuaation
of abuse in order to score points in a custodytfigh
prosecutor has several counter punches. Many of the
arguments already advanced may be available taeéduya
claim that a custody battle is behind the allegmatitor
instance, if the child and mom are out to get thieidant,
why is the allegation not more egregious than?tH®w is it
that the police could find some corroborating emiwk? How
convenient that even the defendant joined in tmsjgivacy
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and made incriminating statements. Do not, thoagdp here.
Take the issue of the divorce and use it as fuekigtence
corroborating the victim’s allegation. Perhapsdherce
came about because of the abuse of the childe lalllegation
arose after the abuse, argue that once the defewdarout of
the home and mom was no longer supportive of the
perpetrator, the child felt free at last to diseltise abuse. If
the child first revealed the abuse to a teachénand, this
also indicates Mom was not behind the allegatibih.was
Mom, after all, would we not expect to see her rhiaxg the
child into the police station to make a statement?

d. When appropriate, mock the defendant’s argument foiits
outrageousnessA defendant may claim that although he is
the child’s father and has lived with her all his,|he has
never been alone with the child. In response, yay argue:
In the history of fatherhood, has there ever beemaa who
went to such great lengths to avoid his daughtarthis
household, apparently, Mom never went anywhereowith
the children. Are we to believe that if Mom, Daxd &hild
were watching TV in the living room, and Mom wenthie
bathroom, Dad would follow Mom or run outside t@aV
being alone with his daughter? Does this child heénee
plague? Members of the jury, once you uncoverstusy to
be the lie that it is, ask yourself why did theedefant lie?

| once had a case where the defendant’s counsedliyro
produced letters the victim wrote the defendantesging
her love. This, supposedly, was inconsistent wihdtaim
that Dad abused her. In such a case, the follovéagonse
would be appropriatd:et me get this right. According to the
defendant, the victim loves him and thus you damst her.
Does that make any sense? The fact of the mattieatist is
precisely because of her love that you can trustwictim. A
child who harbors only affection for her father y&willing
to tell you the evil her father committed is inhrehg
trustworthy. If you love someone, you do not fglsecuse
that person in an effort to send him to prison. Wha
apparently upsets the defendant is that his daugldes not
love him enough to perjure herself.

5. Other thoughts
a. Look at the jury

b. Point at the defendant
c. Ask for a verdict of guilty
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d. Use analogies to drive home complex legal conc@at®xplain the
concept of circumstantial evidence, you might higtMembers of the
jury, the court has given you a definition of cincstantial evidence
but let me give you a hypothetical that drivesgbit home. Let’'s say
that before you go to bed for the night one Noveraening in
Minnesota, you notice there is no snow on the gilouet’s say that
when you wake up the next morning, there is snoth@ground.
Combining the fact of an absence of snow beforegtined with the
presence of snow when you woke up, you conclst@vted during
the night. Now, that is not the only conclusion gould have reached.
Maybe someone brought a truck filled with snow dmchped it on
your lawn. This, however, is not consistent withetery day
understanding of the world. We rely on circumstrgvidence each
day of our lives when doing so makes sense. Merb#rs jury, it
makes sense in this case.

e. Use powerful quotes at lease once in your closiggraent.

1) “Someday, maybe, there will exist a well reasonesl|
informed, and yet fervent public conviction that thost
deadly of all possible sins is the mutilation aftald’s spirit.”
Erik Erickson.

2) “Child abuse leaves a footprint on the hearAhna Salter

3) “If wishes were changes, we’d all live in rosesgdhere
wouldn’t be children who cry in their sleed@Nanci Griffith

Recantation Issues

RECANTATION: If the child recants before or after t rial, do
not automatically dismiss the case. You can salvage the case
if:

A. The child’s original statement must be admissible

1. Medical diagnosis exception. A statement is not
hearsay if “made for purposes of medical diagnosis
or treatment and describing medical history, or pas t
or present symptoms, pain, or sensations, or the
inception or general character of the cause or
external source thereof insofar as reasonably
pertinent to diagnosis or treatment.” FRE 803(4).

NOTE: Train your physicians to explain the purpose of the
exam nation to the child so that this exception is
applicable. If the child is unaware she is speaking to a
nmedi cal professional, the medical diagnosis exception is
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i napplicable. Ring v. Erickson, 983 F.2d 818, 820 (8'" Gir.
1993).

2. Catch all exception to the hearsay rule. A statemen t
may be admissible if not otherwise covered by the
hearsay rules but which contains “equivalent
circumstantial guarantees of trustworthiness.” FRE
803(24). In determining the reliability of a child’ S
statement , the U.S. Supreme Court has listed the
following factors:

spontaneity

consistent repetition

mental state of the declarant

use of terminology unexpected of a child of

similar age

lack of motive to fabricate

f. NOTE: the evidence used to convict must possess
indicia of reliability by virtue of inherent
trustworthiness, not by reference to other
evidence at trial. | daho v. Wight, 497 U.S. 805
(1990).

oo oW

@

Other reliability factors may include:

a. statements are not the product of extensive
interrogation

b. the statements are not the result of leading
guestions

c. victim is reluctant to speak to men about the
incident

d. victim does not agree with everything the
guestioner asked

e. the individual testifying about the child’'s
statement has no motive to fabricate. State v.
Bel lotti, 383 N.W.2d 308 (Minn. Ct. App. 1986).

f. the individual receiving the statement has no
preconceived notion of what the child would or
should say. State v. Edwards, 485 N.W.2d 911,
915-16 (Minn. 1992).

3. Other Exceptions: excited utterance, present sense
impressions. FRE 803(1),(2). Unfortunately, these
exceptions presuppose a prompt report following the
assault. Also consider rule 801 (allowing prior
statements of a witness to be admitted into evidenc e
if they are statements of identification made after
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perceiving the person, consist of previously sworn
testimony which is inconsistent with the present
testimony, or which are consistent statements used
to rebut a claim of fabrication). Rule 806 (when a
hearsay statement is admitted, “the credibility of
the declarant may be attacked, and if attacked may
be supported, by any evidence which would be
admissible for those purposes if declarant had
testified as a witness.)

B. Corrobative evidence (This evidence is not relevemteridaho v. Wrighto
evaluate the reliability of a child’s statement lu$ obviously relevant to
determining the defendant’s guilt).

1. Search warrants for pornography or other items used
in the assault or grooming of the child. Even if
the evidence appears innocuous on the surface, it
may be of assistance in proving the reliability of
the child’s memory. For instance, if the child

describes being abused on a particular blanket or i n
a setting with unique characteristics, seizure of

the blanket or other items will document the child’ S
veracity.

2. Incriminating Statements. This includes not only
statements the accused made to the police, but to
other persons. Also, consider the use of controlled
phone calls, etc.

3. Other victims/bad acts. It is unlikely that the
defendant in your case abused only one child. Men
who molest girls average 19.8 victims. Men who tage t
boys average 150.2 victims. A study of 561 sex
offenders revealed these men victimized an
astonishing 195,407 children. Abel, et. al, Mul tiple
Par aphi | ac D agnosi s Anong Sex O fenders, 16 B ULLETIN
OF THE AMERICAN ACADEMY OFPSYCHIATRY AND THE LAwW 153-168
(1988). The more of these victims an investigator
discovers, the stronger the case becomes.

C. An expertis likely necessary to explain the reatioh to the jury. Many states
have allowed expert testimony concerning recaniattee e.gWheat v. State
527 A.2d 269 (Del. 1987potter v. State410 N.W.2d 364 (Minn. Ct. App.
1987);Sexton v. Stat®29 So.2d 1041 (Ala. Crim. App. 198State v.
Spigarolo,556 A.2d 112 (Conn. 1989%tate v. Davenporg06 P.2d 655 (Okla.
Crim. App. 1991); But sePavidson v. Commonweal#45 S.E.2d 683 (Va. Ct.
App. 1994)(holding that prosecution failed to etdbthat recantation is a
principle generally accepted as reliable by thergdic community). In Vermont,
see State v. Gokey74 A.2d 766 (Vt. 1990)
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