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l. INTRODUCTION

Before us is a dispute about whether coverage sexistder certain
management liability insurance policies. A bankeygrust seeks a determination
that those insurance policies cover potential siterkpenses and liabilities that
might arise out of pre-bankruptcy wrongful actsegéidly committed by the
insured debtor company’s directors and officers. L Xpecialty Insurance
Company (“XL Specialty”) and certain excess insgrmrcarriers, who are the
defendants-below/appellants, appeal from a Sup&murt order denying their
motion to dismiss the action. They claim that phantiff-below/appellee, WMI
Liquidating Trust (the “Trust”) lacks standing t@opecute its coverage claims,
and, moreover, that the dispute does not presenpea “actual controversy”
susceptible of adjudication.

Because we hold that the Trust’s complaint mustlismissed on ripeness
grounds, we do not reach the issue of standinge gdrties’ dispute is not ripe
because it has not yet assumed a concrete orfGrmal Therefore any judicial
resolution at this stage would necessarily be basespeculation and hypothetical
facts, and ultimately could prove unnecessary. ofgiogly, we reverse the
Superior Court judgment and remand the case wskruations to dismiss the

Trust’'s complaint without prejudice.



. FACTUAL AND PROCEDURAL BACKGROUND
A. Facts

(1) The Parties

The plaintiff Trust is a Delaware statutory trtist is the legal successor to
the bankruptcy debtor, Washington Mutual, Inc. (“'WM In September 2008,
WMI filed for bankruptcy. The Trust succeeded fee tassets of WMI's
bankruptcy estate and to the claims asserted byQfieial Committee of
Unsecured Creditors of Washington Mutual, Inc., @t (the “Creditors
Committee”)! The Trust was formed after WMI's Seventh Amendeiht Plan of
Affiliated Debtorg was confirmed by order dated February 23, 2012.

The defendants-below/appellants (collectively, th{Befendants” or
“Insurers”) are insurance companies that issuedagwment liability insurance
policies to WMI covering the period May 1, 2008May 1, 2009.

(2) The Downstream Transaction and the Resultiragncl

On September 10, 2008, certain WMI directors affiders (the “D&0Os”)

allegedly caused WMI to make a $500 million “doweam” capital contribution

1 WMI's bankruptcy estate comprises “all legal ouiégple interests of the debtor in property as
of the commencement of the case,” including WMights under insurance policies. Complaint
1 36, WMI Liquidating Trust v. XL Specialty Ins. G&.A. No. N12C-10-087 (Del. Super. Oct.

8, 2012) [hereinafter Compl.] (Appellant’'s AppenditxA27);seell U.S.C. § 541(a).

2 One of WMI's subsidiaries, WMI Investment Corplsafiled for bankruptcy, and the two
cases were jointly administered.



to Washington Mutual Bank (“WMB"j,ostensibly to help alleviate WMB’s acute
liquidity crisis. That downstream transaction prdvutile: two weeks later, the
Office of Thrift Supervision seized WMB, and on &sapber 26, 2008, WMI filed
for bankruptcy in the United States Bankruptcy G@dar the District of Delaware
(the “Bankruptcy Court”) under Chapter 11 of theitdd States Bankruptcy Code.
By letter dated April 27, 2009, the Creditors Corttes notified the D&Os
of its belief that the D&Os “[had] engaged in certasrongful acts [including the
downstream transaction] that have injured the Dsb{ocluding WMI], the
Debtors’ estates, and the creditors of the estatesd, may result in claims for
money damages.” On October 13, 2011, WMI (as the debtor in pasise$ and
the Creditors Committee followed up by sendingh® D&Os a “Demand Letter”
asserting a claim against the D&Os for lossesmayisiut of the September 2008
downstream transaction (the “Asserted Claifh”Rpecifically, the Asserted Claim
was that the downstream transaction was withotitofmal economic justification,”

and that by authorizing or directing it, the D&Oseéiched their fiduciary duties

¥ WMB was a subsidiary of WMI.
“Seell U.S.C. § 1101, et seq.

®> Compl. 38 (A28). WMI and the D&Os provided timsurers notice of the April 27 letter.
XL Specialty responded that that notice was inadezju

® The Demand Letter also informed the D&Os that oth@nsactions were being investigated
that could form the basis of additional claims agathe D&Os.
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and committed waste that caused “needless anddemable harm to WMI”
WMI and the Creditors Committee demanded that tl&O® pay the WMI
bankruptcy estate $500 million. The Creditors Cottea informed the D&Os
that, absent a negotiated resolution, they (thedi@@ns Committee and WMI)
would “consider . . . other legal options . . .cofatain redress for the damages . . .
suffered.®

The record discloses that the D&Os have incurrediaice defense costs
related to the Asserted Claim. To date, howeves, Trrust has not initiated any
formal legal action against the D&Os to enforceAlsserted Claim.

(3) Indemnification Rights and Related Insurancédres

As is commonplace in many corporations, WMI's govmeg documents
obligated WMI to indemnify its D&Os for liability rad certain related expenses
that the D&Os might incur in performing their dwieas WMI officers and

directors. WMI's indemnification obligations inded a duty to advance and

reimburse litigation expenses, even before thd fiisposition of the proceeding.

" Demand Letter from counsel for the Creditors’ Cdttee and counsel for WMI to counsel for
the D&Os (Oct. 13, 2011) [hereinafter Demand Léi{aR45-47).

81d. (A249).

® WMI's Indemnification Agreement prohibited inderfication of “any person from or on
account of any acts or omissions of such persailyimdjudged to be intentional misconduct or
knowing violation of the law by such person, froonduct of the person in violation of Section
8.31 of the [Washington Business Corporation Act] .” Debtors’ Sixtieth Omnibus Objection
to Claims at 10, In re Washington Mut., Inc., N8-12229 (Bankr. D. Del.) (A315). WMI's
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To provide for its indemnification and advancemehbligations, WMI purchased
management liability insurance policies (“D&O Ingnce”) covering WMI and its
directors and officers. WMI obtained $250 million D&O Insurance coverage
under twelve separate insurance policies for thogpeMay 1, 2007 to May 1,
2008. Coverage under those 2007-08 policies, adhdactually germane, is not
legally at issue on this appeal.

For the following period—May 1, 2008 to May 1, 2686WMI obtained
$250 million in D&O Insurance coverage constitutiag “tower” of twelve
insurance policies, consisting of one primary ardven “excess” policies.
Generally, coverage under an excess policy doevb@wdme available until the
primary policy and all lower-level excess polictesve first been exhaustéd.

The primary 2008-09 policy at the base of the toigsea so-called “ABC”
policy, issued by XL Specialty (the “XL Policy”), hich provides $25 million of
primary coverage. The XL Policy provides coverafgéree kinds. “Side A” and
“Side B” insurance cover liabilities incurred byslmed Personse(g, WMI

directors and officers). The identity of the coverage beneficiary, andifiseie of

Savings Plan also prohibited indemnification forrd'gs negligence, willful misconduct,
embezzlement or diversion of Plan assets for tihefiieof the Employee fiduciary.l1d.

19 The explanation of the policies is intended askgemund only, and is not intended as a
binding interpretation of the policy terms.

1 The “Side C” coverage—not at issue in this disptitesures WMI for “Loss” resulting from
securities claims.

~



whether or not “Side A” or “Side B” is triggeredjrbs upon whether WMI is
legally permitted or required to indemnify any dfetInsured Persons for an
incurred liability.

The XL “Side A” coverage insures Insured Persons“fass” resulting
from claims made against them, “except for Losscithihe Company [WMIF is
permitted or required to pay on behalf of the lesulPersons as indemnificatiot.”
The XL “Side B” coverage insures WMI for “Loss whi¢gWMI] is required or
permitted to pay as indemnification to any of theured Persons resulting from a
Claim . . . made against the Insured Persons'**. .

The XL “Side B” coverage is subject to a $50 mifliretention, meaning
that WMI first must incur and be legally responsibfor $50 million of
indemnification liability before “Side B” coverags triggered. The $50 million
retention requirement does not apply, howevernndémnification is not made by
[WMI] solely by reason of [WMI's] financial insolvecy. In the event of financial

1S

insolvency, the Retention(s) applicable to [“Sidé€] Ahall apply. But, no

2 The defined term “Company” includes the “Parentmany” (WMI) and certain WMI
subsidiaries. For simplicity, we refer to the “Guenmy” as WMI in this Opinion.

13 XL Policy, Section I(A) (A48). “Loss” includes “caages, judgments, settlements or other
amounts . . . and Defense Expenses in excess ®&dtantion that the Insured [Insured Persons
and/or WMI] is legally obligated to pay.ld. Section 1I(M) (A50).

1d. Section I(B) (A48).

131d. Section IV(D) (A53).



retention is “applicable” to the “Side A" coverageTherefore, no retention
requirement applies if either: (i) WMI is not petied or required to indemnify
(i.e. if “Side A” coverage is triggered), or (ii) indemfication is not paid because
of WMI’s financial insolvency?®

The first of the eleven excess policies for the&09 period was issued by
National Union Fire Insurance Company of Pittsburdtennsylvania. The
National Union policy (also an “ABC” policy) proves excess coverage up to $25
million and follows the terms and conditions of ¥ie (primary) Policy.

The second 2008-09 excess policy in the towenedsby Columbia
Casualty Company, provides $25 million in “Side Abverage only. The
Columbia policy covers an Insured Person’s “Noneimdified Loss,” which is
defined as a “Loss that [WMI] . . . fails or refgs® indemnify or advance to or on
behalf of any Insured Person for any reason, inetudFinancial Insolvency™
Generally, if coverage is available from the unglad policies, the Columbia and
other excess policies are triggered only afteréhasderlying policies have first

been exhausted.

' The Trust argues that the retention does not appylvancement claims.
7 Columbia Casualty Policy, Section Ill (A105).

18 Coverage is also available where the underlyisgrers have failed, or are financially unable
to provide coverage, or where the underlying insuage not liable for a Non-Indemnified Loss.
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The remaining nine excess policies provide “Side oAVerage only, and
generally follow the terms of the Columbia policyThe 2008-09 policies also
provide that, if payment under those policies isdejathe insurer shall be
subrogated to the rights of the insuféd.

(4) The Coverage Decision

After the Demand Letter was sent to the D&Os, WMt eseveral of the
D&Os submitted claims to the Insurers for coveragejer the 2008-09 policies,
of the Asserted Claim. The primary carrier, XL &péty, denied coverage on
various grounds in letters to the D&Os dated Deam@2, 2011 and January 25,
2012. XL Specialty indicated, however, that thesésed Claim would be covered
under the 2007-08 policiéS. Consistent with that indication, defense costs
incurred by the D&Os in connection with the Assdr@aim have been paid under

those 2007-08 policies.

19 SeeXL Policy, Section VI(G)(2) (A56) (“In the event @fny payment under this Policy, the
Insurer shall be subrogated to all of the poterdraactual rights of recovery of the Insured.”);
Columbia Casualty Policy, Section XIV (A112) (“Tbet extent it pays any Non-Indemnified
Loss, the Insurer shall be subrogated to all tteurked Persons’ rights of recovery therefor,
including without limitation an Insured Persongjht to indemnification or advancement from
[WMI], or any Underlying Insurance.”).

20 |t appears that the remaining Insurers have fa@dXL Specialty’s coverage decision.

21 The Bankruptcy Court lifted the automatic staylestst three times to enable the 2007-08
insurers to advance or pay to the D&Os defensescassing out of pending litigation and
investigations.
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(5) The D&O Indemnification Claims and the BankaypProceedings

On or before March 31, 2009, the D&Os filed proofsclaim in the WMI
bankruptcy proceeding, for advancement and indecatidon of defense costs and
damages relating tonter alia, the Asserted Claiff. On November 17, 2010,
WMI objected to the D&O claims, asked the Bankryp@ourt to disallow them,
and simultaneously moved for a determination ofébimated maximum amount
of those claims. Before the Bankruptcy Court rubedWMI's claim estimation
motion, the Trust and the D&Os entered into a $ifpon resolving the estimation
motion (the “Stipulation”). Under the Stipulatiomhich the Bankruptcy Court
approved in September 2012, the Trust and the D&fsed to a $23.4 million
reserve, “to be used for distributions upon thentyng of any Allowed Non-
Subordinated D&O Claims?® Of that $23.4 million reserve, $18,239,734 wds se

aside for actual and potential defense expensesiatsd with the Asserted Claim.

2 The D&O claims also included indemnification andvancement claims relating to other
claims and legal proceedings.

23 Stipulation Resolving, Among Other Things, EstiimatMotion With Respect to Certain
Disputed Director and Officer Non-Subordinated Imaéication Claims at 12, In re
Washington Mut., Inc., No. 08-12229 (Bankr. D. D&épt. 14, 2012) [hereinafter Stipulation]
(A267). The reserve was initially established earln 2012. On February 21, 2012, the Trust
and the D&Os had stipulated to the establishmerd abntingent reserve of $65 million “to
provide for distributions on account of any AllowB&O Claims that may be granted relating to
any litigation, investigation, or demand, which hBsen or may be asserted against the D&O
Claimants . . . .”Id. at 3-4 (A258-59). That stipulation was approvegdliie Bankruptcy Court
on March 1, 2012. In June 2012, after the settidéro€certain litigation against the D&Os, the
reserve was reduced to approximately $58 milliorhe $23.4 million represented a further
reduction of the reserve.
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Other amounts were set aside for potential subimgatlaims of the D&O
insurers. The Stipulation provides that if and wla@y actual or potential defense
expenses “are paid by the 2007-2008 Carriers oR@@8-2009 Carriers . . . such
amount shall be deemed deducted, on a dollar-fibardeasis, from [that] category
and added to the [subrogation claims categdfy.JThe D&Os further agreed that
the reserved funds set aside for actual and patettifense expenses would be
deemed “released” if a court enters a final ordetlfe parties reach an agreement)
providing that:

(1) at least [$19 million of “Side A”] coverageasailable for, and the

[Insurers] have been ordered to advance, deferese drd expenses

for, the D&O Claimants under the 2008-2009 Policies the

Asserted Claim, (2) no retention under the 200892P0licies applies

and (3) the [Insurers] have no right of subrogatith respect to the
2008-2009 Policiesf]

While the reserve was being negotiated, the Tilest,fon March 15, 2012,
a complaint against the Insurers in the Bankrug@owrt for breach of contract,
tortious breach of the duty of good faith and fé#aling, a declaratory judgment
that the Insurers are not subrogated to the D&@demnity rights, and for a

declaratory judgment that the Insurers’ subrogatab@ms (if any) must be

24 Stipulation at 12 (A267).

21d. at 17-18 (A272-73).

12



equitably subordinated. In effect, the Trust was seeking a judicially-enet
release of the negotiated reserve. The BankruPtmyrt dismissed the Trust's
complaint on the grounds that it had no subjecttengtirisdiction to decide the
Trust's first two claimg and that its declaratory judgment claims failedltege a
justiciable “actual controversy™
B. The Superior Court Proceedings and Decision

On October 8, 2012, four days after the Bankrug@ourt dismissed its
complaint, the Trust commenced this Superior Cagtion against the Insurers,
contesting their denial of coverage for the Asser@aim under the 2008-09
policies. The Trust asserted three claims forefeli Count | claims that the
Insurers breached their contractual obligationseunithe 2008-09 policies by
denying coverage and failing to pay the D&Os’ defeosts associated with (and
by not attempting to settle) the Asserted Claimou Il alleges that, in denying
coverage for the Asserted Claim, the Insurers Iva@dtheir implied duties of good
faith and fair dealing under the 2008-09 policieAnd, Count Ill seeks a
declaratory judgment that: (i) coverage under20@8-09 policies is available for

the Asserted Claim, (ii) no retention applies tymants for the Asserted Claim

%% In re Washington Mut., Inc2012 WL 47552009, at *1 (Bankr. D. Del. Oct. 4120
271d. at *5.

281d. at *6.

13



under the 2008-09 policies, and (iii) the Insuigmes required to pay (for the benefit
of the D&Os) any “Loss” under those policies (irsilng defense costs) associated
with the Asserted Clairfy

The Insurers moved to dismiss the Trust’'s complander Superior Court
Civil Rules 12(b)(1) and 12(b)(6). The Insurerguad that the Trust lacks
standing to assert its claims, that Counts | anfillto state claims upon which
relief may be granted, and that Count Ill does alt#ge an “actual controversy”
that is ripe for adjudication. By opinion datedyJ80, 2013, the Superior Court
denied the Insurers’ motion to dismiss. The cal@termined that the Trust has
standing, that the complaint states claims uporchvinelief can be granted, and
that Count Il presents a controversy that is figpeadjudicatiort®

By order dated August 23, 2013, the Superior Cguainted the Insurers
leave to appeal from its July 30, 2013 interlocytorder’ On September 9,

2013, this Court accepted the interlocutory appeal.

29 Because the Trust alleges that the D&Os are niittezhto indemnification for any amounts
relating to the Asserted Claim, and that the Trsistot permitted under the bankruptcy plan to
pay any D&O claims, the Trust’s primary goal apgdarbe to enforce the “Side A” coverage.

30WMI Liquidating Trust v. XL Specialty Ins. C8013 WL 4046600, at *9 (Del. Super. July 30,
2013).

31 WMI Liquidating Trust v. XL Specialty Ins. C&.A. No. N12C-10-087 (Del. Super. Aug. 23,
2013) (ORDER).

32 XL Specialty Ins. Co. v. WMI Liquidating Trusio. 449, 2013 (Del. Sept. 9, 2013) (ORDER).

14



lll.  THE CONTENTIONS AND THE STANDARD OF REVIEW

The Insurers raise two claims on this appeal. fireeis that the Trust lacks
standing, because the Trust has suffered no iinatyis traceable to the Insurers,
and any ruling in the Trust’s favor would not resfeany asserted injury. The
second is that the Trust's declaratory judgmentrcldoes not implicate an “actual
controversy” and therefore is not justiciables., is not a proper subject for
adjudication. The Insurers argue that for Delaveanarts to entertain a declaratory
judgment action, an actual controversy must exigt@o actual controversy exists
here.

We first address whether the Trust's complaint @mésa controversy that is
ripe for judicial determination. Because we fifthtt it does not, the Trust's
complaint must be dismissed for lack of ripenesdt therefore becomes
unnecessary for us to reach the remaining iss@septed on this appeal.

It is well settled that a trial court has disapatiin determining whether to

entertain a declaratory judgment actidn. The court may not exercise that

3 See Gannett Co., Inc. v. Bd. of Managers of thenBale Criminal Justice Info. Sys840
A.2d 1232, 1237 (Del. 2003) (“This Court reviews &buse of discretion the Superior Court’s
decision to exercise declaratory judgment jurigdicbver a case.”).

15



discretion, however, unless the action present$aatual controversy® We
review questions of justiciabilitge novo®
IV. ANALYSIS

A.  The Trust’s Claims Are Not Ripe
(1) The Declaratory Judgment Count

Delaware courts are statutorily authorized to maite an action for a
declaratory judgmenif, provided that an “actual controversy” exists betwéehe
parties’’ For an “actual controversy” to exist, the followgi four prerequisites

must be satisfied:

34d.

% Crescent/Mach | Partners L.P. v. Dr Pepper Bottliig. of Texas962 A.2d 205, 208 (Del.
2008). Certain Delaware trial court decisionsestabwever, that a ripeness determination (in
the context of declaratory judgment actions) rezpian exercise of the court’s discretion. Those
cases could possibly be read to suggest that tbigt® review of the ripeness issue (a
justiciability question) is abuse of discretion.hoBe cases appear to draw on language from
Stroud v. Milliken Enterprises, Inavhere this Court stated:

The reasons for not rendering a hypothetical opimst be weighed against the
benefits to be derived from the rendering of a aetbry judgment. This
weighing process requires “the exercise of judidigcretion which should turn
importantly upon a practical evaluation of the gimstances” of the case. In
determining whether an action is ripe for judicddtermination, a “practical
judgment is required.”

Stroud v. Milliken Enters., Inc552 A.2d 476, 480 (Del. 1989) (citation omitted)Ve do not
regard the above-quoted language as prescribingsthedard of review of a ripeness
determination. IrStroud this Court raised the ripeness issu@ sponteand therefore did not
review the trial court’s ripeness determination, diol this Court address the standard of review.

36 Seel0Del. C.8 6501.

37 Stroud 552 A.2d at 479 (Del. 1989).
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(1) It must be a controversy involving the rights ather legal

relations of the party seeking declaratory religf) it must be a
controversy in which the claim of right or othemgyd¢ interest is

asserted against one who has an interest in cogebie claim; (3)

the controversy must be between parties whoseesteare real and
adverse; (4) the issue involved in the controversst be ripe for
judicial determinatiori®

The Superior Court determined that the Trust'sintlgpresents a ripe
controversy. In so concluding, the Superior Cayparently credited the Trust’s
assertions that the Asserted Claim seeks potatgrahges of $500 million (clearly
exceeding the $250 million coverage limit of thed2@M9 policies), and that as a
result of the coverage denial, the Trust has besnpelled to maintain an $18
million reserve for potential defense costs arising of the Asserted Claifi. We
conclude that, in crediting these arguments, thEeBar Court erred.

Delaware courts decline to exercise jurisdictioreroa case unless the
underlying controversy is ripeg., has “matured to a point where judicial action is

appropriate® That principle is sometimes expressed in termthefadage that

% 1d. at 479-80 (quotindRollins Int'l, Inc. v. Int'l Hydronics Corp.303 A.2d 660, 662-63 (Del.
1973)).

39 WMI Liquidating Trust v. XL Specialty Ins. C8013 WL 4046600, at *8 (Del. Super. July 30,
2013). The Court also accepted the Trust's assertihat the retention does not apply to the
D&Os’ coverage claimsld.

% Stroud 552 A.2d at 480 (citingSchick Inc. v. Amalgamated Clothing & Textile Woske
Union, 533 A.2d 1235, 1239 (Del. Ch. 1987)).
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Delaware courts do not render advisory or hypotaétipinions!' The underlying
purpose of that principle is to conserve limitedigial resources and to avoid
rendering a legally binding decision that couldutesn premature and possibly
unsound lawmakin’

A ripeness determination requires a common sensesgasient of whether
the interests of the party seeking immediate redigtfiveigh the concerns of the
court “in postponing review until the question agasn some more concrete and
final form.”® Generally, a dispute will be deemed ripe if tJition sooner or later
appears to be unavoidable and where the matecia éae static™® Conversely, a
dispute will be deemed not ripe where the claimbased on “uncertain and

contingent events” that may not océugr where “future events may obviate the

“11d. (citing State v. Mancari223 A.2d 81, 82-83 (Del. 1966)).
“2|d.

*31d. (quotingCont’l Air Lines, Inc. v. C. A. B522 F.2d 107, 124-25 (D.C. Cir. 1974%e also
Schick Inc.533 A.2d at 1239 (“[l]n deciding whether a pastar declaratory judgment action is
ripe for judicial determination, a practical evdloa of the legitimate interest of the plaintiff &n
prompt resolution of the question presented andhéndship that further delay may threaten is a
major concern. Other necessary considerationsudeclthe prospect of future factual
development that might affect the determinationb® made; the need to conserve scarce
resources; and a due respect for identifiable @sliof the law touching upon the subject matter
of the dispute.”).

4 Julian v. Julian 2009 WL 2937121, at *3 (Del. Ch. Sept. 9, 20af))oting Stroud 552 A.2d
at 481) (internal quotation marks omitted).

*>Bebchuk v. CA, Inc902 A.2d 737, 740 (Del. Ch. 2006).

18



need” for judicial interventiof® In this specific insurance coverage context, the
plaintiff must establish a “reasonable likelihodiat coverage under the disputed
policies will be triggered’” Relatedly, our courts will decline “to enter a
declaratory judgment with respect to indemnity lutitere is a judgment against
the party seeking it'®

Here, the Trust seeks a judicial determination ,th&tmade, would
necessarily be premised on uncertain and hypotiefacts and that ultimately
may never become necessary. The declaratory judgowunt of the Trust's
complaint would require the Superior Court firsdietermine whether the Insurers
correctly interpreted and applied the 2008-09 pediccoverage exceptions when
denying coverage for the Asserted Cl4&fm. That court would also have to
determine whether the $50 million retention requieat applies to any claims

associated with the Asserted Claim, including wbetho retention requirement

exists because the retention does not apply tonadwaent claims, or because the

% Wal-Mart Stores, Inc. v. AlG Life Ins. C&72 A.2d 611, 631-32 (Del. Ch. 2005ff'd in
relevant part, rev’d in part901 A.2d 106 (Del. 2006).

*"Hoechst Celanese Corp. v. Nat'| Union Fire Ins. GbPittsburgh, Pa.623 A.2d 1133, 1137
(Del. Super. 1992).

8 \Wal-Mart Stores, In¢.872 A.2d at 632 (quotin@ana Corp. v. LTV Corp668 A.2d 752, 756
(Del. Ch. 1995)affd, 670 A.2d 1337 (Del. 1995)).

9 “The first step in this process of common sensauation is the identification of the legal
guestions in the caseS3troud 552 A.2d at 480.
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WMI bankruptcy proceedings operated to reduce étention to $0° or because
the Trust is not legally permitted or required ndemnify the D&Os. The court
might also have to determine whether the “Side Atess policies might be
triggered even if the retention requirement were sadisfied and the underlying
“ABC” policies were not exhausted. The pled faotpel us to conclude that none
of these judicial determinations are necessaryisitime.

There are four interrelated coverage claims thghtmrguably implicate the
2008-09 policies: (i) claims for advancement ofedee costs, (ii) claims for
payment of a settlement or judgment, (iii) claimada by the D&Os, and (iv)
claims made by the Trust. The Trust has not atlepewever, that it has made
any claims for coverage. Nor could it: the Trdstclaims any obligation to
indemnify the D&Os, and therefore would never hageerage claims to assert in
its own right. And although the Trust argues tthet Asserted Claim for $500
million in damages implicates the $250 million crage limits of the 2008-09
policies, no settlement or judgment-related coverelgims have been (or could
be) made at this point. The reason is that ngaliton that might lead to a
judgment—or a settlement—of the Asserted Claim Ib@sn commenced. The

only presently existing claims that might arguaiohplicate the 2008-09 policies

0 Or, by way of another question that may or mayenewed to be addressed, whether the
retention was only reduced to the amount orderealable by the Bankruptcy Court for
coverage of the D&Os’ defense expenses, $18 million.
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are the D&Os’ claims for defense costs. But, itmslisputed that those defense
costs are being covered under the 2007-08 polieled,the Trust has not alleged
that any amounts that could implicate coverage wutite 2008-09 policies have

not been paid under the 2007-08 policies. Nor li® pled facts establish a

reasonable likelihood that any such future amowiltgo unpaid.

To illustrate why, we discuss four hypotheticalrsaros where future events
relating to the Asserted Claim might unfold and licgge the 2008-09 policies.
Those hypotheticals underscore that any judici¢rd@nation at this stage would
necessarily amount to an impermissible advisorpiopi®*

First, the Trust might decide not to initiate lega&kion against the D&Os
with respect to the Asserted Claim. Second, ifthest decided to bring such an
action, the D&Os might ultimately prevail. Thirthe D&Os might reach a
settlement with the Trust. And fourth, the Trusgint obtain a judgment against
the D&Os. In the first two hypothetical scenarittee 2008-09 policies may never
be implicated, because the 2007-08 policies mightec any incurred D&O

defense costs. Although the Trust alleges that20@®/7-08 policies are “nearly

*1 See Strouds52 A.2d at 480 (“Courts decline to render hypéttal opinions . . . dependent on
supposition . . . .")Monsanto Co. v. Aetna Cas. & Sur. Cb665 A.2d 268, 275 (Del. Super.
1989) (“[T]he Court must be sure that it does nastruct hypothetical factual situations on
which it makes a finding, putting forth an advisagyinion. The matter would clearly not be ripe
for adjudication in that situation.”).
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exhausted?® the complaint omits to specify what amount of cage remains.
Even if (hypothetically) the 2007-08 policies we38% exhausted, $25 million
would still remain available to pay the D&Os’ desencosts. Indeed, the
Stipulation estimates that only $18 million would bequired for defense costs
associated with the Asserted Claim. If the 20080Bcies are never implicated,
any determination at this stage about coverageru2@@38-09 policies would be
based on pure speculation about future events.

The third and fourth hypothetical scenarios mighplicate the 2008-09
policies, but that would depend on whether (or twaivextent) full coverage for
any resulting claims would be available under t887208 policies. Should either
scenario materialize and implicate the 2008-09 cpedi any settlement or
judgment might—or might not—obligate the Trust mdemnify the D&Os. If the
Trust is not permitted to indemnify the D&Os foryasettlement or judgment (in
which case “Side A” coverage with no retention vebapply), any determination
about the retention based on WMI's insolvency ankoaptcy proceedings would
have been academic. Similarly, any determinatiaderabout the retention based
on whether indemnification by the Trust is perndti@nd whether “Side A” or
“Side B” coverage applies) would rest on the caugfedicted outcome of any

litigation or settlement of the Asserted Claim—pecéidns that could ultimately

2 Compl. 1 6 (A15).
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turn out to be inaccuraté. Without an actual settlement or judgment in pldoe
retention issue presents too many “what-ifs” foy aaurt to proceed.

What the foregoing hypotheticals do show is that dispute between the
Trust and the Insurers has not yet assumed a “etmand final form.” The pled
facts do not demonstrate a “reasonable likelihdabdt the 2008-09 policies will be
triggered. Nor has the Trust alleged a presentikely) harm that establishes a
cognizable interest in an immediate resolutionhef toverage dispute. The most
obvious harm that could necessitate judicial ireation at this stage—that
coverage claims have gone (or will likely go) ursainas yet to become a ‘“real
world” problem. To reiterate, the Trust does niatimo that any of the D&Os’
defense expenses have not been paid under the0B0pa@licies, or that any such
amounts will likely go unpaid and implicate the 8600 policies.

The Trust argues that it has been harmed becaesénsurers’ blanket
denial of coverage under the 2008-09 policies rstized the establishment of the
$18 million reserve, which in turn prevented thesirfrom satisfying the claims of

other WMI creditors. But, that claimed harm to Trest is illusory>’

3 SeeWal-Mart Stores, Inc. v. AIG Life Ins. G&72 A.2d 611, 632 (Del. Ch. 200%¥ff'd in
relevant part, rev’d in part 901 A.2d 106 (Del. 2006) (“Courts have declinedenter a
declaratory judgment with respect to indemnity lutitere is a judgment against the party
seeking it.”).

>4 Although it is not the basis for our conclusiore mote that WMI's bankruptcy plan called for
the distribution of approximately $7 billion to ditors and shareholders, resulting in full
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First, the Insurers were not parties to the Stipaa The Trust's potential
indemnification obligations to the D&Os (which forthe basis for the D&Os’
bankruptcy proofs of claim and the $18 million m¥s@ exist solely by reason of
WMI’'s governing documents and WMI's contractual egments with the D&Os.
Those potential obligations exist whether or noterage is available to the D&Os
under the 2008-09 policies. Indeed, the Stiputapiovides that any amounts paid
by the Insurers to the D&Os for defense costs edlad the Asserted Claim will
not be released from the reserve. Instead, thosei@s must be set aside to cover
subrogation claims against the Trust that the Ersumay have.

Second, even if the Superior Court ruled that cagerexists under the
2008-09 policies and that no retention applies ng potential D&O coverage
claims, as a practical matter that would not ogetatrelease the reserved funds.
The D&Os have agreed that the $18 million reseriliebe released only upon the
entry of a judgment (or an agreement with the les)rthat ifiter alia) the
Insurers have no subrogation rights under the ZIMPeolicies. Yet, the Trust has
never sought any determination of subrogation sigithis proceeding.

The Trust’s only interest in having its disputégkited now is apparently to

receive judicial guidance about how much coveragelld be available to the

satisfaction of most unsecured creditor clairnrsre Washington Mut., Inc2012 WL 4755209,
at *3 (Bankr. D. Del. Oct. 4, 2012).
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D&Os if the Trust were to initiate litigation against therithe Trust seeks that
guidance, not as a contractual counterparty seetongindicate the D&Os’
contractual rights, but rather as a potential cdantragainst the D&Os. The Trust’'s
desire to receive advice is not a cognizable istetieat will justify a Delaware
court exercising its jurisdiction to decide thismlite. As noted, our courts do not
Issue advisory opinions.

(2) The Remaining Counts

Because the Trust’s declaratory judgment counbisipe for adjudication,
it follows that the Trust’s claims for breach ofntiact are also unripe. Counts |
and Il of the complaint arise out of the same cmrersy that is the subject of the
declaratory judgment count (Count lll)—the Insutrelesnial of coverage under the
2008-09 policies. It would be logically inconsistdor this Court to rule that a
dispute is not sufficiently ripe to warrant entertag a declaratory judgment
claim, yet is sufficiently ripe to justify entertang and deciding claims for
contractual breach. Even if the Trust's claims for breach of contractd for
breach of the implied duty of good faith and fasating were found to state claims

for relief>® the underlying controversy still remains unripe éaljudication. It is

% See Stroud552 A.2d at 479 (explaining that the declarajoidgment statute may serve to
“advancethe stage at which a matter is traditionally jiatile”) (emphasis added).

*® The Insurers do not challenge the Superior Coul¢t®rmination that Counts | and Il state
claims upon which relief may be granted.
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undisputed that the 2007-08 policies have paidd&©s’ defense costs, and any
unpaid defense cost claims may never materializ€ven if they were to
materialize, the Superior Court could not determatethis stage, the amount and
nature of those future claims. That is, the Supe@ourt would be unable to
determine, with any certainty, the nature and ex@&any contractual breaches, or
the amount of any resulting damages. A presemiutsn of the Trust’'s claims
could only be based on judicial speculation andmaitely might prove to have
been unnecessary.

(3) The Remaining Arguments

Lastly, the Trust argues that two Delaware caddeseehst Celanese Corp.
v. National Union Fire Insurance Co. of PittsburgRennsylvanid’ and North
American Philips Corp. v. Aetna Casualty & Surety’&—require us to conclude
that the dispute between the Trust and the Insusatpe for adjudication. Those
cases are factually distinguishableHoechst involved a dispute between a
manufacturer and its general liability insurers. ert@in insurers sought the

dismissal of the claims against the excess insuhatsprovided coverage above

7623 A.2d 1133 (Del. Super. 1992).

*8 565 A.2d 956 (Del. Super. 1989).
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the $20 million levef® The court noted that the manufacturer’'s prodektted
judgment and settlement liabilities had amountedeweral million dollars as of
October 1989 (the case was decided in 1992), atdi#bilities had increased by
400% by November 1990, and again by 400% by Mag921 All those amounts
easily exceeded the $20 million threshold. Thericoeasoned that if (as the
manufacturer alleged) the manufacturer's claimsewter fall under one policy
period, under at least some policies coverage al®R2@ million would be
triggered®® Therefore, the court determined, the dispute &etwthe manufacturer
and its liability insurers was ripe for adjudicatio

Philips involved a dispute between North American Phil{psrporation
(“Philips”) and its liability insurers over coveragof Philips’ environmental
liabilities.®* Certain excess insurers sought dismissal of ldiens against them.
The court determined that because Philips had dreecurred liabilities of $49
million and had projected future additional liatids of at least $36 million, Philips

had established a likelihood that at least som¢hefexcess policies would be

9 Hoechst Celanese Corp. v. Nat'| Union Fire Ins. @bPittsburgh, P5.623 A.2d 1133, 1135-
36 (Del. Super. 1992).

%01d. at 1139-40.

®LN. Am. Philips Corp. v. Aetna Cas. & Sur. (865 A.2d 956, 957 (Del. Super. 1989).
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implicated®® On that basis, the court determined that theutiéspvas ripe for
adjudication.

Both theHoechstand thePhilips courts concluded that it would be difficult
to distinguish between those excess policies tlmatidvbe triggered and those that
would not. In those cases, therefore, the mostiefit use of judicial resources
was to resolve all claims as to all excess inswsiensitaneously® Here, unlike in
Hoechstand Philips, the issue is whethany of the 2008-09 policies will be
triggered®® The Trust has not alleged facts from which ongddoeasonably infer

that any of those policies likely will B8. Further complicating the coverage

21d. at 962.

®3 See HoechsB23 A.2d at 1140 (“The Court is unable to draline above which it can be said
with any precision or certainty that coverage idikety to be implicated. Such demarcation
being impracticable, the principles of judicial aommy and comprehensive, final resolution
require that all of the excess insurers potentiatiglicated remain in this action.”Rhilips, 565
A.2d at 962 (“[P]laintiff has made a sufficient sting that due to its current and future liability
and considering the magnitude of this case itkislyi that the excess carriers coverage will be
triggered. . . . [T]he best interests of justice served if plaintiff's claims surrounding its oemt
liability and future liabilities are all resolvedhifiormly by this Court.”).

® And, unlike inHoechstand Philips where existing third party claims against the miéfs
provided a historical basis for estimating potdrtability, here the dispute surrounds a single
source of liability (.e., the Asserted Claim), making it difficult to estite the D&Os’ potential
liability.

® The Trust also argues that a final judgment aiteseent is not a prerequisite for finding that
this insurance coverage dispute is ripe. Thatraggu is inapposite. Our holding is based not on
the absence of a judgment or settlenpErtse but on the Trust’s failure to establish a reabtma
likelihood that the 2008-09 policies will be triggd. We thus conclude that any judicial
determination at this stage would be based on tainehypothetical facts.
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guestions is the applicability of the retentionoat which any determination
would necessarily be speculative.
V. CONCLUSION
For the foregoing reasons, the Superior Court juglgns REVERSED. We
REMAND the case to the Superior Court with instimes to dismiss the

complaint without prejudice. Jurisdiction is netained.
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