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BeforeHOLLAND, BERGER andRIDGELY, Justices.
ORDER

This 7" day of March 2014, on consideration of the bréafd arguments of the
parties, it appears to the Court that:

1) Luis Sierra appeals from his convictions, foliogva jury trial, of two counts
of first degree murder, one count of first degr@aery, and related offenses. His
sole argument on appeal is that certain commumwicsibetween the bailiff and the
jury were presumptively prejudicial and violated Bixth Amendment right to a fair

trial. We find no merit to this claim, and affirm.



2) On June 10, 2010, Anthony Bing, Jr. was shaeltimes and killed. The
police arrested Sierra, Gregory Napier, and Tywhdmson. Napier pled guilty to
manslaughter and other felonies. Johnson wenttaort 2011, and was found guilty
on all counts. Sierra, who was the only defendhatged with capital murder, went
to trial in January 2012. The jury found him gyiif all charges, but voted 11-1 in
favor of a life sentence after the penalty hearihge trial court sentenced Sierra to
two life terms plus a term of years. This appeé#bived.

3) Napier testified as a State’s witness at Sisttréal. Before he testified, the
trial court expressed some concern about the vateisafety. Apparently inresponse
to the court’'s comment, the prosecutor instructexl $tate’s Chief Investigating
Officer, Detective Michael Gifford, to turn aroumd his seat at counsel table and
watch the spectators in the courtroom. Giffordestat the gallery of spectators for
about %2 hour, while Napier was testifying.

4) Court recessed after Napier’'s testimony, andar jasked the bailiff why
Gifford had turned his chair around, and whetheaw@ifford did was related to
court procedures. According to that juror, thdifi@aid something to the effect that
Gifford was just turned that way and that there wagrocedure involved. The
bailiff then reported to the trial court that jusdrad “expressed their curiosity” about

Gifford’s conduct, and that “[tihey were all kind, dike, talking, yes, pretty much



amongst each other” about “why the detective turdilegithat.® The trial court
decided to conduct an individuebir dire with each juror. The bailiff reportedly
returned to the jury room and asked the group fiy af [them] had noticed
something weird or different during the tridl.The bailiff informed the jurors “that
they were coming in as an individual [sic] and thegre going to beoir dired”
about any questions or concerns they may havedratid trial judgé€.

5) The trial court questioned all the jurors andrfd the following:

Thirteen of the sixteen jurors responded they haiiced [Gifford]

facing toward the courtroom’s rear gallery. Howewe® juror reported

that it affected that juror’s ability to remain ifand impartial, and no

juror stated any inference directly adverse to rf&@jefrom the

detective’s conduct. Rather, the jurors only fouhd detective’'s

conduct “awkward,” “odd,” *“different,” “curious,” Weird,” or

“strange.”

6) After thevoir dire, the trial court instructed the jurors that thegra/not
allowed to discuss any aspect of the case befditgedations. In addition, the trial

court told Sierra that he did not have to makemotieation related to the bailiff issue

immediately. Sierra did not ask for or a curainv&ruction or a mistrial. After the
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* Satev. Serra, 2012 WL 3893532, at *2 (Del. Super).
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verdict, Sierra did move for a new trial, but histran was denied.

7) The Sixth Amendment of the United States Ctuntsdin and Article |, 8 7
of the Delaware Constitution provide defendanthwifundamental right to a fair
trial and an impartial jury. One aspect of that right requires that jury vetsdbe
based solely on the evidence presented at trieffarm outside sourcésGenerally,
a “defendant is entitled to a new trial only if #r@or complained of resulted in actual
prejudice or so infringed upon defendant’s fundataerght to a fair trial as to raise
a presumption of prejudicé.”

8) Because actual prejudice is difficult to pramethe juror misconduct
context, this Court has adopted an “egregious nistances” test. Egregious
circumstances are “circumstances that, if true |Jbedeemed inherently prejudicial
so as to raise a presumption of prejudice in fafaefendant? In sum, “[i]f a
defendant can prove a reasonable probability ofrjuaint, due to egregious

circumstances, that are inherently prejudicialyilt give rise to a presumption of

®> Flonnory v. Sate, 778 A.2d 1044, 1052 (Del. 2001).
® 1bid.

" Masseyv. Sate, 541 A.2d 1254, 1257 (Del. 1988) (quotidgghesv. Sate, 490 A.2d 1034, 1043
(Del. 1985)).
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prejudice and the defendant will not have to prastial prejudice™

9) In McLain v. General Motors Corp.,** the Superior Court discussed
situations where communication between a bailiff @mnors would be presumptively
prejudicial’®* Generally “[a] bailiff's comment to a juror whicklates to the content
or procedure of the jury’s deliberations falls intee class of conduct that is
presumptively prejudicial’® But,“statements by court personnel of a ministeri
nature are generally considered to be non-prejaidit§

10) Sierra argues that the bailiff's actions wpresumptively prejudicial
because theyimpugned the character of the defendant” by briggtiention to
Gifford’s actions, and they “could also have beenstrued as a comment on the
proceedings®™ Sierra’s argument that these actions amountedgi@gious

circumstances, giving rise to a presumption ofymtee, fails for two reasons.

19 Flonnory, 778 A.2d at 1054.
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11) First, the bailiff immediately told the cowhen he was first asked a
question by a juror about Gifford’s condd&tThe Superior Court then conducted a
voir direwith each juror, and “no juror reported that feated that juror’s ability to
remain fair and impartial*® Similarly, “no juror stated any inference dirgattiverse
to [Sierra] from the detective’s conduct."Thus, Sierra’s argument that the bailiff's
communications prejudiced him by bringing attentoGifford’s actions is without
merit.

12) Second, the facts do not support a “reasor@ableability” of juror taint
due to egregious circumstances. The bailiff'sesteants to the jurors did not
introduce facts outside of the record or commenthenevidence. And there is no
evidence that the bailiff deliberately attemptednttuence the jury’s verdict. The
bailiff's communications with the jury were minisi@ in nature, and did not

constitute egregious circumstances that were imtigrprejudicial.

15 App. to Op. Br. at A-43 to 44.
7 qatev. Serra, 2012 WL 3893532, at *2 (Del. Super. Sept. 6, 3012

'8 Ibid.



NOW, THEREFORE, IT IS ORDERED that the judgmentsha Superior
Court be, and the same hereby are, AFFIRMED.

BY THE COURT:

/s/ Carolyn Berger
Justice




