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Where a complaint seeking to enjoin a merger aumuls of breach of duty
by the company’s directors is insufficient to sugip@ motion to expedite, the
chances of the same allegations surviving a matioalismiss are vanishingly
small! Those chances are smaller still where the matiatismiss comes after the
merger has closed, the duty of care claims havenfaway with the request for
injunctive relief, only damages are sought, and d@Hegations are necessarily
limited to duty of loyalty claim$. | am faced with such a motion here. Although
the Plaintiffs amended the Complaint after | derfesir Motion to Expedite, | find
that the new allegations are mostly simple revisj@nd in any event are no more
persuasive than the ofd.

The Plaintiffs, former stockholders of BioClinicdnc. (“BioClinica”),
brought this action seeking to enjoin the acquisitof BioClinica by JLL Partners,
Inc., BioCore Holdings, Inc. and BC Acquisition @oKcollectively, “JLL"). On

February 25, 2013, | denied the Plaintiffs’ Motitm Expedite this litigation,

! That is because the standard for expedition, ablbity, which simply implies a non-frivolous
set of issues, is even lower that the “conceivigbiitandard applied on a motion to dismi§&ee

In re K-Sea Transp. Partners L,2011 WL 2410395, at *5 n.8 (Del. Ch. June 10, 2q&fgting
that the colorability standard in the context ahation to dismiss requires only a non-frivolous
cause of action).

2 While an exculpation clause insulates directoosnffiability for breaches of the duty of care,
such breaches can still support injunctive releée, e.gArnold v. Soc'’y for Sav. Bancorp, lnc
678 A.2d 533, 542 (Del. 1996) (“While section 102{® and charter provisions adopted
thereunder will leave stockholders without a monetamedy in some instances, they remain
protected by the availability of injunctive religf.

3 To paraphrase Lucas Jackson, sometimes nothinbeaa real cool hand, in cards, perhaps
even in life, but not in legal pleadings. Cool lddruke (Warner Brothers 1967).

2



finding that the Plaintiffs had failed to state a@lorable claim. That decision
foreclosed the Plaintiffs’ attempts to enjoin thegasition, and the transaction
closed on March 13, 2013. The Plaintiffs amendhadr tComplaint on April 22,
2013, and the Defendants have since moved to disnkisr the reasons | explain
below, | find that the Plaintiffs have failed ta& a claim upon which relief can be
granted, even accepting the allegations as true dmasving all reasonable
inferences in favor of the Plaintiffs. Therefottes action is dismissed.

|. BACK GROUND*

BioClinica is a clinical research company that [deg assistance to
pharmaceutical, biotechnology and medical-devicempamies engaged in
conducting clinical studies.Like many companies, BioClinica was hit hard b t
economic downturn in 2008 and 2009By 2012, BioClinica’s revenues and
income were growing again.In May 2012, the BioClinica board of directorbe(t

“Board”) determined that it would explore a saletb&é company. The Board

* The facts are drawn from the Plaintiffs’ Secondekmied Complaint and the Schedule 14D-9
filed in support of the tender offer. The 14D-9sHaeen incorporated by reference into the
Complaint, because the Plaintiffs rely on the fantshe 14D-9 extensively and challenge the
adequacy of the disclosures in the 14DSee, e.g.In re Morton’s Rest. Grp., Inc. S’holders
Litig., 2013 WL 4106655, at *1 (Del. Ch. July 23, 2013The Complaint is largely based on
pervasive references to the company’s Scheduled®ecommendation Statement . . . filed in
connection with the tender offer, and that docunrmanst also be considered as having been
incorporated in the Complaint as well.”).

> Am. Compl. T 13.

®1d. at 1 36.

’1d. at 11 36-44.

®1d. at 1 46.



established a committee of independent directdrs {€Committee”) to evaluate
and negotiate any potential transactions, and exthtdte services of EP Securities
LLC (“Excel”) to act as its financial advis®r.According to the Complaint, the
Board instructed Excel to pursue private equitydbrd instead of strategic bidders
“to avoid disclosing confidential information to &linica’s competitors . . . %°
Excel contacted seventeen potential private eqbityders, including JLLE!
However, JLL declined to make a bid for BioClinigathat time'®> In June 2012,
several private equity bidders entered into nowcldsuire agreements with
BioClinica and met with BioClinica’s managementrteand Excel® In August
2012, Excel informed the Committee that three pevaquity bidders were
interested in exploring an acquisition of BioCliaié At that point, the Committee
instructed Excel to solicit potential strategic aicgrs™ Excel reached out to four
strategic companies that it believed might be egtsd in acquiring BioClinicH.

Two strategic acquirers, Strategic Acquirer A artdategic Acquirer B,

expressed interest in a transaction with BioClimaca executed Non-Disclosure

%|d. at ] 46; BioClinica, Inc. Form 14D-9 at 14.
19 Am. Compl. 1 46.
E BioClinica, Inc. Form 14D-9 at 14.
Id.
13 Am. Compl. 1 47.
141d. at 1 48.
154.
16 BjoClinica, Inc. Form 14D-9 at 14.



Agreements (the “NDAs"J’ In October 2012, Strategic Acquirer A informed
Excel that it would not pursue a transactibonOn October 17, 2012, Strategic
Acquirer B expressed an interest in acquiring BioiCa at a price ranging from
$6.85 to $7.26 per shafe.Around the same time, JLL reentered the salesess)
executed an NDA, and met with Excel to discuss #emi@l purchase of
BioClinica?®

On November 14, 2012, Excel reported that, althoungdnagement at
Strategic Acquirer B was “serious” about acquiriBgpClinica, its board had
declined to authorize the submission of a final.®bidOn the same day, JLL
expressed an interest in acquiring BioClinica atiae between $7.00 and $7.25
per share, contingent on exclusivity and due dil@ps® After reviewing its
fiduciary duties and considering that Excel hadc#eld twenty-one bidders yet
only JLL remained seriously interested, the Coneeitlecided to grant exclusivity
to JLLZ® At this point in the sales process, Excel hachtsseking bidders for six
months, and the only credible bidders were JLL Strdtegic Acquirer B! The

request for exclusivity was granted “so long ae fimal offer from JLL was no

7 Am. Compl. 1 49.

18 BioClinica, Inc. Form 14D-9 at 15.

19 Am. Compl. 1 50; BioClinica, Inc. Form 14D-9 at 15
20 Am. Compl. 1 50; BioClinica, Inc. Form 14D-9 at 15
21 BioClinica, Inc. Form 14D-9 at 16.

22 Am. Compl.  52.

231d. at 1 53; BioClinica, Inc. Form 14D-9 at 16.

24 Am. Compl. 11 46, 47, 49, 52.
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lower than the high end of the range’ i.e. $7.25 sleare.® In early January
2013, JLL requested an extension of its exclusiypgriod and disclosed to
BioClinica that it was simultaneously pursuing aqgusition of CoreLab Partners,
Inc. (“CoreLab”). On the same day, although Exbad been attempting to
convince JLL to raise its offer price above $7.25 ghare, JLL revealed that it was
“considering revising its offer to less than $7@5 share” as a result of “concerns
regarding BioClinica’s projected capital expendiirin coming years® JLL
sought an extension of the exclusivity period, taoll the Committee agreéd.

On January 23, 2013, JLL confirmed that it wouldintan its offer to
acquire BioClinica at a price of $7.25 per sharaimall-cash, two-step tender
offer?® This price values BioClinica’s equity at approaiely $123 million and
represents a premium of 23.2% over BioClinica’srage closing price for the
previous 90 days and a premium of 28.7% over tleea@e price for the previous
52-week period? Upon receiving this offer, the Committee agredeicommend
the transaction to the Boafll. From January 25 through January 29, 2013, the
Board met with Excel, company management, aneégalladvisors multiple times

to review the fairness of the transaction. At éheseetings, Excel orally opined

2> Am. Compl. T 53 (quoting the 14D-9).

28 |d. at 153; BioClinica, Inc. Form 14D-9 at 17.
27 Am. Compl. { 53.

28|d. at 11 54, 56.

291d. at ¥ 56.

301d. at ] 54.



that the merger consideration was fair to the gtolders, and a written version of
its fairness opinion was produced on January 29320

The Merger Agreement was finalized on January 2332 and the Board
unanimously voted to approve the transactforOn January 30, 2013, BioClinica
issued a joint press release with JLL and BioCameouncing the tender offer for
BioClinica®® JLL purchased both BioCore and BioClinica, segkim merge the
two companied? Upon the merger of the two companies, BioClirsc@EO and
President, Mark L. Weinstein, was expected to tkaccombined company.

The Merger Agreement contained several deal-proteaevices that the
Plaintiffs challenge as being preclusive of oth#ers. In particular, the Merger
Agreement contained a no-solicitation provision$@5 million termination fee
that included $2 million in expense reimbursemarfgrmation rights; and a top-
up option®® Additionally, JLL was relieved of the effect oid®linica’s poison
pill, which was left in effect with respect to aather stockholdet’ The Plaintiffs
allege that these deal-protection devices dissudteategic Acquirer B from

making an offer for the compar.

311d. at 11 4, 63.
321d. at 1 54, 56.
331d. at { 56.
3.

%d.

% 1d. at 71 76-78.
371d. at 1 80.
8.



According to the Plaintiffs, at some time during s$ales process, the Board
provided JLL with revised capital expenditure esiies for 2012 and 20%3.
Previously, management had predicted that 2012tatapkpenditures would
amount to $9.5 million; the actual amount expenaied $8.9 millior®® After the
2012 results were released, management projectathlcaxpenditures to reach
$11.9 million in 2013, which was revised upwardnfran earlier estimate of $6-8
million.** The Plaintiffs allege that the capital expendituestimates were
purposefully inflated in an attempt to depressithglied values for BioClinica in
the fairness opinion because it was “difficult éxcel to render an opinion of
fairness.*

[1. STANDARD OF REVIEW

Under Rule 12(b)(6), this Court will not dismisscamplaint if there is a
“reasonably conceivable” set of circumstances unaleich the plaintiff could
prevail®® In determining whether to dismiss a complaing, @ourt must accept all

well-pleaded facts as true and draw all reasonialidegences in favor of the non-

% See id.at T 10 (“[Alfter approval of the Transaction, tfB®ard, without explanation,
disseminated significantly revised financial projeas resulting in the Board being able to cover
its tracks and recommend the Transaction to Comduayeholders in a far more favorable
light.”). The Defendants note, however, that &itcdear from the [14D-9] upon which Plaintiffs
exclusively rely that the revised projections weedivered to JLL and Excel by early January at
the latest and, in all events, before the TendéerQ¥as approved.” Defs.” Op. Br. at 25. Thus,
the parties dispute when the revised capital expaedestimates were provided to JLL.
0 Am. Compl. 1 55.
*d.
*21d. at 1 65.
3 Cent. Mortg. Co. v. Morgan Stanley Mortg. Holdind<C, 27 A.3d 531, 535 (Del. 2001).

8



moving party** “Although the standard is a minimal one, the Gouill not credit
conclusory allegations or draw unreasonable infezeiin favor of the Plaintiff®

LI1. ANALYSIS

The Plaintiffs have pled three Counts against tekeBdants. In Count I, the
Plaintiffs allege that the BioClinica directors ached their duties of care and
loyalty in approving the transaction. In Count the Plaintiffs allege that the
directors breached their duties of disclosure te $tockholders by providing
misleading disclosures in the Schedule 14D-9 ated on behalf of the
transaction. Finally, in Count Ill, the Plaintifédlege that JLL aided and abetted
these alleged breaches of fiduciary duty. Foraesd explain below, none of
these claims states a reasonably conceivable $attsfunder which the Plaintiffs

could prevaif?®

*4Red Oak Fund, L.P. v. Digirad Cor2013 WL 4014283, at *1 (Del. Ch. Aug. 5, 2013).
> Miramar Firefighters Pension Fund v. AboveNet, Jr2013 WL 4033905, at *3 (Del. Ch. July
31, 2013) (internal quotations omitted).
“®| note preliminarily that with respect to the Mumiito Expedite, | held that most of these
claims were not colorableSee In re BioClinica, Inc. S’holder Litig2013 WL 673736, at *6
(Del. Ch. Feb. 25, 2013). The standard for a nmot@ expedite is “colorability” and the
standard for a motion to dismiss under Rule 12ju¥6reasonable conceivability—in my view,
a higher, although still minimal, pleading burdedeeReserves Dev. Corp. v. Wilmington Trust
Co, 2008 WL 4951057, at *2 (Del. Ch. Nov. 7, 2008)atsg that a colorable claim is
“essentially a non-frivolous cause of actionQottle v. Cary 1988 WL 10415, at *3 (Del. Ch.
Feb. 9, 1988) (describing the standard of coloitgtals being “litigable”). Nonetheless, because
the Plaintiffs amended their Complaint after | dieci that they had failed to state a colorable
claim, | consider the Plaintiffs’ claims in lightf the additional allegations contained in the
Amended Complaint. See In re K-Sea Transp. Partners L.P. Unitholdertggl, 2012 WL
1142351, at *4-12 (Del. Ch. Apr. 4, 2012) (analgziand dismissing a complaint under Rule
12(b)(6) following a prior finding of noncoloraliy, where the plaintiffs had amended their
complaint).

9



1. Duty of Loyalty Claims

Pursuant to ®el. C.§ 102(b)(7), the exculpation provision in BioCliais
certificate of incorporation absolves its directtnem monetary damages arising
out of breaches of the duty of c4feTherefore, in order to recover damages, the
Plaintiffs must successfully assert a claim nottlkexdlt to exculpation, i.e., a breach
of the duty of loyalty'®

The Complaint alleges two bases on which the Boauid be held liable for
breaching its duty of loyalty in approving the MergAgreement: the directors
procured material benefits for themselves that weoé shared by the other
stockholders, and the directors did not act in gdaih in approving the
transaction. However, as | explain below, therRiffs have failed to adequately

plead any breach of the Board’s duty of loyaltytte BioClinica stockholders.

*78 Del. C.§ 102(b)(7) provides that a certificate of incagimn may include:

A provision eliminating or limiting the personalahility of a director to the

corporation or its stockholders for monetary dansgge breach of fiduciary duty

as a director, provided that such provision shalleliminate or limit the liability

of a director: (i) For any breach of the directatigy of loyalty to the corporation

or its stockholders; (ii) for acts or omissions motgood faith or which involve

intentional misconduct or a knowing violation ofma(iii) under 8§ 174 of this

title; or (iv) for any transaction from which theretctor derived an improper

personal benefit. . . .
8 See, e.g.Miramar Firefighters Pension Fund®2013 WL 4033905, at *8 n.70 (dismissing a
Revlonduty of care claim where a 102(b)(7) provision vebekculpate such a breachy; re
NYMEX S’holder Litig 2009 WL 3206051, at *6 (Del. Ch. Sept. 30, 2009)Iding that the
Court need not reach the question of whether adbm@ached its duty of care in the presence of
a 102(b)(7) exculpation provision, since “everRévionapplied to this case, application of the
exculpatory clause would lead to dismissal unléms Rlaintiffs have successfully pleaded a
failure to act loyally (or in good faith), which wtal preclude reliance on the Section 102(b)(7)
provision”).

10



A. Director Interest

The Plaintiffs argue that the BioClinica Board hmieed its duty of loyalty
because the directors obtained benefits from dres&iction that were not shared by
the other stockholders. In support of this argunie Plaintiffs allege that (1) the
directors were interested due to vesting of stgakoas, (2) BioClinica’s CEO,
Mark Weinstein, was expected to become the CE@Qehew entity formed by the
merger of BioClinica and BioCore, and could recedveeverance package if he
were terminated, and (3) director John Repko wasddy an officer of Covance,
a fifteen percent stockholder of BioClinica, andswherefore interested in the
transactior”

First, the Plaintiffs’ contention that the vestiofystock options in a change
of control transaction implicates the duty of ldyak frivolous. Delaware courts
recognize that stock ownership by decision-makégnsthose decision-makers’
interests with stockholder interests; maximizingg@r Our Courts have therefore
routinely held that an interest in options vestmges not violate the duty of

loyalty.>®

9 Pls.” Answering Br. at 19. That the Plaintiffeained their “unique benefits” argument
worthy of only a single paragraph in their briekags to the Plaintiffs’ own confidence in its
value.

¥ See In re Micromet, Inc. S’holders Liti2012 WL 681785, at *13 n.64 (Del. Ch. Feb. 29,
2012) (rejecting argument that directors were ggtrd due to vesting of stock options because
“the directors’ interests would be aligned with #tereholders in seeking the highest price for
their shares reasonably available3lobis Partners, L.P. v. Plumtree Software, Jri2007 WL
4292024, at *8 (Del. Ch. Nov. 30, 2007) (holdingttbthe accelerated vesting of modest stock

11



Second, the Plaintiffs’ allegations regarding Wwiss and Repko’s
interests in the transaction, even if true, carambunt to a breach of the Board’s
duty of loyalty. To effectively rebut the businggdgment rule, the Plaintiffs must
plead either that (1) a majority of the directoexillsome material interest in the
transaction, or (2) Weinstein or Repko, as the puigportedly interested directors,
dominated or controlled the Boatd. The Plaintiffs have failed to allege that a
majority of the nine-member Board was interestbédfact, the Board appointed a
Committee of independent directors—Nowicki, CoyRarker, and LoCastro—to
run the sales process, and the Plaintiffs do rlegalany interest on their part.
Neither have the Plaintiffs alleged that Weinst@n Repko dominated or
controlled that disinterested Committee. As thairRiffs have not satisfactorily
alleged that the Board’s decision to approve thegerewas the result of director
self interest, the Plaintiffs’ claims must fail ker
B. Good Faith

Because the Board is exculpated from breacheseofdthy of care, and
because the Plaintiffs fail to adequate allegedirgctor interest in the transaction,

the Plaintiffs’ remaining claims against the dimstmust be based on a breach of

options did not render directors interested whieee“interests of the shareholders and directors
[were] aligned in obtaining the highest price”).
>l See Miramar Firefighters Pension FurzD13 WL 4033905, at *3 (“Without more, allegation
that the AboveNet Directors acquiesced in [theregied director’s] plan are insufficient to raise
a reasonable inference that they were beholdeor tmntrolled by, [the interested director].”).

12



the duty of good faith to survive. The duty to imcjood faith is part of the duty of
loyalty.®® Breaches of the duty of good faith include “sitolas where the
fiduciary intentionally breaks the law, where tidutiary intentionally acts with a
purpose other than that of advancing the bestdsterof the corporation, or where
the fiduciary intentionally fails to act in the facof a known duty to act,
demonstrating a conscious disregard for his duitfes.

The Plaintiffs argue that the Board breached itsy caf good faith by
“inflating” the capital expenditure estimates pieil by management and used in
Excel’'s fairness opinion in order to knowingly degs the implied values in those
valuations. This allegation is purely conclusatys unsupported by any specific
pleading. Though the capital expenditure estimat® revised upward for 2013,
nothing in the pleadings indicates that this r@risivas unreasonable or was done
to deceive the stockholders. Without specificgdle facts indicating an interest in
the transaction, there is no reason to suspecthbatirectors would intentionally
push this particular transaction through to theichent of the stockholders. In
other words, without a story afhy the directors would artificially inflate the

capital expenditures, there is no basis to concthdethey acted in bad faith—if

®2 SeeStone ex rel. AmSouth Bancorporation v. Ritgrl A.2d 362, 370 (Del. 2006) (“[T]he
requirement to act in good faith ‘is a subsidiaengent[,]’ i.e., a condition, ‘of the fundamental
duty of loyalty.™) (internal citations omitted).

>3 |n re Goldman Sachs Grp, Inc. S’holder Lifig011 WL 4826104, at *13 (Del. Ch. Oct. 12,
2011) (internal quotations omitted).

13



the Board acted with a purpose other than advanttiegbest interests of the
corporation, the Plaintiffs have not explained wthedt purpose was. Instead, the
Plaintiffs have expressed disagreement Vittcel's financial analysis, but that
does not demonstrate a breach of the Board’s dutyyalty.* Furthermore, the
increase in expected capital expenditures riskddaed merger consideration, as
evidenced by the fact that JLL threatened to lomgeoffer due to these amended
capital expenditure estimates. It seems highlyikaly that the BioClinica
directors would have any incentive to artificialtgise the capital expenditure
estimates to the extent that it would depress tteg tyom JLL; their interests, like
those of all the stockholders, was to the contrary.

The Plaintiffs also allege that the Board failedstdisfy itsRevlonduties.
When directors engage in efforts to sell a comp#mir goal must be to maximize
the value of the company. Because directors face “potentially subtle streaitor
situational conflicts” when evaluating whether togage in change-of-control
transactions, this Court applies enhanced scruimyassessing whether the
directors have complied with their fiduciary dutiés Under this enhanced
scrutiny, the directors bear the burden of showirag “they sought to secure the

transaction offering the best value reasonablylabi@ for the stockholders” and

% In re Morton’s Rest. Grp., Inc. S’holders Litj@013 WL 4106655, at *11 (Del. Ch. July 23,
2013).

> Revlon, Inc. v. MacAndrews & Forbes Holdings, |56 A.2d 173, 182 (Del. 1986).

*|n re Del Monte Foods Co. Shareholders Lit@5 A.3d 813, 830 (Del. Ch. 2011).

14



that their actions were reasonable in light oftiobjective’” To demonstrate that
they acted reasonably, the directors “bear the dsurof proving that they (i)
followed a reasonable decision-making process askd their decisions on a
reasonable body of information, and (ii) acted oeably in light of the
circumstances then existintf”In determining whether directors acted reasonably
this Court will not second-guess the business aetssof the directors, but rather
will determine whether the directors’ decisions @&ewithin a range of
reasonableness. “Through this examination, the court seeks tagsstself that
the board acted reasonably, in the sense of takioegical and reasoned approach
for the purpose of advancing a proper objectivel tnthereby smoke out mere
pretextual justifications for improperly motivatddcisions.®

The Plaintiffs argue that the directors breached tRevionduties by failing
to conduct a reasonable sales process. They luybawever, alleged facts that
would show that any Board action throughout thesgrocess was done in bad
faith. As the Supreme Court tyondell Chemical Co. v. Ryaxplained, there is
an important difference between a board’s duty taximize the value of a
transaction as required bRevlon and a board’s duty to act in good faith

throughout that process: “if the directors faikeddo all that they should have

z; Id. (internal quotations omitted).

Id.
*In re Toys "R" Us, Inc. S’holder Litig877 A.2d 975, 1001 (Del. Ch. 2005).
® In re Dollar Thrifty S’holder Litig. 14 A.3d 573, 598 (Del. Ch. 2010).

15



under the circumstances, they breached their dutgre. Only if they knowingly
and completely failed to undertake their respohisds would they breach their

%1 Here, the Plaintiffs argue that the Board did satisfy its

duty of loyalty.
Revlonduties, but they fail to plead circumstances whidmonstrate that the
Board knowingly and completeffailed to satisfy those duties. In fact, it apgear
that the Board did satisfy iRevionduties by forming a committee of independent
directors, engaging Excel’s financial advising s&8, and retaining independent
legal counsel.

The Plaintiffs point out that the Board instructégcel to first approach
private equity bidders, and ask that | infer somnéster motive from the Board’s
initial decision not to solicit strategic bidder3.here are, however, no well-pled
facts suggesting bad intentions on behalf of thearBo On the contrary,
approaching private equity bidders seems like aginetynreasonable way to protect
BioClinica’s confidential information during a firenarket test. Furthermore, even
if the directors did initially favor private equitpidders, the directors later
authorized Excel to solicit strategic bidders. f{Ttleose strategic bidders were

unwilling to make a binding offer to acquire Biodlta does not imply any bad

faith on the part of the directors.

%1 Lyondell Chem. Co. v. Rya870 A.2d 235, 243-44 (Del. 2009).
16



Excel reached out to twenty-one separate entitieisgl the auction process,
several of whom signed NDAs with BioClinica. Thacaon was run by a
Committee of independent directors and supporteda lfgirness opinion from
Excel. The directors were regularly apprised eirtfiduciary duties. The auction
resulted in a price of $7.25, which includes a puemof approximately twenty-
five percent over the stock price. Over eightyheigercent of the stockholders
agreed the price was adequate and tendered thanmessh | see nothing
remarkable—and certainly nothing to indicate bathfain this sales process.

On the contrary, the Plaintiffs labor to convetammon set of facts into a
scandaf? Yet a review of the Schedule 14D-9, the docunfesh which the
Complaint undoubtedly drew the vast majority of fects, reveals that the
Plaintiffs’ argument is hollow. For example, thbughe Plaintiff faults the
directors for granting exclusivity to JLL while &tegic Acquirer B had expressed
a “serious” interest in acquiring BioClinica, theltegation selectively ignores the
predicate of theame sentenaa the 14D-9 which explains th#te bidder's board

refused to make a final off&t

®2 The Plaintiffs have pled a generic set of faciegahg that BioClinica was “poised” to
experience rapid growth in mid-2012, but that tbmpany essentially made a gift to an acquirer
with little care or due diligence on the part oftlsompany’'s board of directors. These
allegations lack the specifics to state a claim.

®3 SeeBioClinica, Inc. Form 14D-9 at 16 (“[A]ithough theenior management of Strategic
Partner B indicated that it was serious about pogsa transaction, the board of Strategic Partner
B declined to authorize the submission of a forimdl”).

17



The Plaintiffs argue that my decision Koehler v. NetSpend Holdings Inc.
supports their theory of liability because the dioes (1) relied on a fairness
opinion they knew was weak and (2) impermissibijotad the sales process in
favor of JLL. In Koehler, | determined that the stockholder plaintiff had
demonstrated a likelihood of success on the manmite situation where the
NetSpend directors had engaged in a sale to agitghartner without the benefit
of any sort of market chek. The Netspend directors’ decision, while per se
unreasonable, created the context through whiclliteetors’ later decisions were
viewed. Given that there was no market check,stiles process, including the
board’s reliance on a weak fairness opinion (inoclwhihe discounted cash flow
suggested implied values much higher than the gales), as well as the use of
strong deal-protections (including don’t-ask-dondive provisions about which
the board was uninformed), was likely unreasonable.

Koehlerprovides no inoculation from a motion to dismisséd simply on a
bare allegation of a “weak” fairness opinion, ahid tase is easily distinguishable.
Koehlerinvolved no market check; this board employed la danvas. Koehler
involved adoption of extraneous don’t-ask-don’'tweaprovisions into the Merger
Agreement; that allegation is not present her&oehler involved potential

breaches of a duty of care in support of injunctiekef; here, the Plaintiff must

®4 Koehler v. NetSpend Holdings, In2013 WL 2181518 (Del. Ch. May 21, 2013).
18



adequately plead breach of the duty of loyalty.e Defendant board iKoehler
consciously conducted a single-bidder process.t T4 is critical. Where a sale
has been accomplished through a single-bidder pspgeeither the stockholders
nor the Court has any market-based indication ttietoffer price is adequate. In
that context, the board’'s process becomes partigutaportant because it is the
only mechanism through which the board can dematesthat, had a market check
been conducted, no superior offer would have enderddne board’s reliance on a
“weak” fairness opinion is relevant where the fass opinion providethe only
equivalent of a market chetk That consideration is lacking here.

The Plaintiffs also argue that the BioClinica Boampermissibly skewed
the sales process to discourage a strategic bafakmn favor of JLL. According
to the Complaint, selecting a private equity biddeer a strategic bidder was
attractive to the directors because it would alMiginstein and the management
team to remain in control of the company afterdbquisition. Yet, as explained
above, the Plaintiffs have failed to plead factoovahg that Weinstein or

management controlled the directors. Likewise, &lssertion that JLL was a

® In draftingKoehler, | was conscious of the possibility that takingenthat the fairness opinion
was “weak” might induce some opportunistic plaistif to champion “weak
fairness opinions” as the breach-of-fiduciary-dalgim du jour. | (apparently unsuccessfully)
attempted to convey iKoehlerthat the weakness of the fairness opinion a@gextual That

is, in the absence of a market check, | was leftiéav the board’s decision-making and sales
process in the context of the DCF's indication tthet company could have been worth more.
Directors of Delaware corporations have a rightely on experts underBel. C.8 141(e). That
the fairness opinion iKoehlerprovided context for my analysis of the board’sisien-making
process does not create a new basis to challereyg sales process.
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favored bidder is flatly contradicted by the faatsthis case. The Committee
conducted an extensive auction over an eight-mpatfod. During that auction,
JLL initially declined to bid® It was only in October 2012, five months inte t
sales process, that JLL emerged as a serious bideésred with these facts, any
assertion that the sales process “favored” JLLasclusory and not well-pled.
In any event, absent an allegation of disloyaltytlo& part of a majority of the
Board, these claims are relevant only to whethermhectors breached their duty
of care. Since such claims are barred by the 302(bxculpation provision, it is
sufficient that | find, as | have, that the Pldiistihave alleged insufficient facts to
suggest that the BioClinica Board acted in badhfdatoughout the sales process.
Finally, the Plaintiffs point out that, as a compat of maximizing

shareholder value in a change of control transacticrectors have a duty not to
“lock up” a deal in a way that would preclude otbéts for the compan$/. But as
explained above, “there is a vast difference betvaeinadequate or flawed effort
to carry out fiduciary duties and a conscious djard for those duties” amounting

to bad fait®® The Plaintiffs allege that the deal-protectionvides are

® Despite JLL's initial lack of interest, BioClinicdid not throw up its virtual hands and
abandon the sales process because its “favoriteeiidvas not interested. Instead, the company
entered into NDAs with several private equity firarel began soliciting strategic bidders.
®7See In re Cogent, Inc. S’holders Litig.A.3d 487, 508-09 (Del. Ch. 2010) (explainingttthe
cumulative effect of deal protection measures malyhb®e unreasonably preclusive of topping
bids).
%8 Lyondell Chem. C®70 A.2d at 243.
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unreasonable in that they are preclusive to otigddns, but cannot point to any
deal-protection devices that prevented other mtad/didders from making a bid
for the company, let alone demonstrate that therd@xted in bad faith in
negotiating the terms of the agreement. In fdu, dallegedly unreasonable deal-
protection devices—a no-solicitation provision, aispn pill, a reasonable
termination fee, information rights, and a top-uptien—have been routinely
upheld by this Couf® As explained in my decision on the Motion to Edtpe, in
which | held that this claim was not colorable , s&leal-protection devices, in the
context of an otherwise reasonable sales procease tbeen found non-
preclusive’® Because the Plaintiffs have not demonstratedthiesBoard agreed to
these deal-protection devices in bad faith, thésens must fail.

To summarize, the Plaintiffs’ claims against thefddeant Directors for
breaches of the duties of care and loyalty faita@te a claim upon which relief
could be granted. Even drawing all reasonableremiees on behalf of the
Plaintiffs, the Plaintiffs have failed to plead f®ander which it is reasonably

conceivable that the Plaintiffs could recover.

% See In re Orchid Cellmark Inc. S’holder Liti@011 WL 1938253, at *8 (Del. Ch. May 12,
2011); see also Lyondell Chem. C®70 A.2d at 241 (describing a similar packagedeél
protections as “not unusual or preclusive”).

0 Of course, deal protective devices, properly usad,facilitate a transaction and thus add
value for the stockholders. A board must balahcefact with the understanding that
improperly-preclusive protective devices can disage superior offers that otherwise may be
available.
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2. Disclosure Claims

In disseminating a Recommendation Statement onlfbeha transaction,
directors have a duty “to disclose fully and faidlf material information within
the [directors’] control.”™ “To survive a motion to dismiss, the plaintiffsust
provide some basis for a court to infer that tHegad violations were material.
For example, a pleader must allege that facts assimg from the statement,
identify those facts, state why they meet the neltgr standard and how the
omission caused injury? An omission is material if “there is a substantia
likelihood that a reasonable shareholder would idenst important in deciding
how to vote.*® Proving materiality “does not require proof ofsabstantial
likelihood that disclosure of the omitted fact wbuhave caused a reasonable
investor to change his vote,” but instead necdssitéa showing of a substantial
likelihood that, under all the circumstances, thatted fact would have assumed
actual significance in the deliberations of the smwmble shareholder™
Disclosure violations can, in appropriate circumsts, implicate the duty of

loyalty as well as the duty of cafe. Here, any disclosure claim that does not

"I Malpiede v. Townsqry80 A.2d 1075, 1086 (Del. 2001).
21d. at 1086-87 (internal quotations omitted).
3 Arnold v. Soc’y for Sav. Bancorp, In650 A.2d 1270, 1277 (Del. 1994) (emphasis rempved
gguotingTSC Indus. v. Northway, In@26 U.S. 438, 449 (1976)).

Id.
> SeeOrman v. Cullman794 A.2d 5, 41 (Del. Ch. 2002) (“The fiduciarytduo disclose
material facts does not solely implicate the dutjogalty, a breach of which results in liability
that cannot be avoided by an exculpatory provisi®ather, ‘[tlhe duty of directors to observe

22



adequately allege a violation of the duty of goadthf cannot survive the
exculpation provision in BioClinica’s certificatd imcorporation’®

There is a reason that disclosure claims are rétigigted after a transaction
closes. The nature of this claim, post-mergerpb®s evident when one considers
what the Plaintiffs would have to prove to receimere than nominal damages
here!” To receive compensatory relief, the Plaintiffsudohave to demonstrate
not only that reasonable stockholders would comdite undisclosed information
material and that the misleading or inadequatdalisces involved a breach of the
duty of loyalty on the part of the directors, bidgaathat, had this information been
disclosed, at least thirty-eight percent of thelkhomlders who voted in favor of the
transaction would have changed their vote; and tiratvalue of the stock was
greater than the value received in the tender GfeBuch allegations are absent

here.

proper disclosure requirements derives from theldoation of the fiduciary duties of care,
loyalty and good faith.™) (internal citations ortat).

®'See In re Alloy, Inc.2011 WL 4863716, at *14 (Del. Ch. Oct. 13, 20{“B)n exculpatory
provision under ®el. C. § 102(b)(7), such as Alloy has, would precluae,dxample, a claim
for money damages for disclosure violations thateweade in good faith+e., for failures to
disclose resulting from a breach of the fiducianyydof care rather than from breaches of loyalty
or good faith.”).

" See O'Reilly v. Transworld Healthcare, Iné45 A.2d 902, 917 (Del. Ch. 1999) (“A plaintiff,
therefore, is entitled tper senominal damages for a breach of the duty of discks So long as
the plaintiff pleads sufficiently the other speciglements of a breach of the fiduciary duty of
disclosure arising from a false statement, omissiopartial disclosure, a plaintiff may request
nominal damages, without pleading causation orahcfuantifiable damages.”).

8 Seeid. (“A plaintiff who seeks more than nominal damades breach of the duty of
disclosure . . . must set forth in a well-pleadedhplaint allegations sufficient to support the
remedy sought. As a result, when a plaintiff regsienore than nominal damages, a plaintiff

23



Here, the Plaintiffs allege that the directordated their duties of disclosure
to the stockholders by omitting three material daat the Recommendation
Statement provided to stockholders in connectioth Wie transaction. First, the
Plaintiffs argue that the Defendants should hageldsed why they adjusted the
capital expenditures upward. Second, the Plasnéiffege that the directors failed
to disclose certain inputs used in Excel’s fairnepsion. Third, the Plaintiffs
contend that the directors should have discloseethven the NDAs executed with
fifteen potential bidders contained don’t-ask-demé&ive clauses.

| held in my Memorandum Opinion on the Motion tepEdite that the first
and second of these claims were not colorable.ceSthe Plaintiffs have not
attempted to convince me that my earlier decisias wmcorrect, | refer the reader
to the relevant sections of my Memorandum Opinionddditional analysis. In
brief, the stockholders are entitled to managemsebgst estimates of future
financials as of the time of the merdérThe directors need not explain the basis
for their estimates nor why they have adjustedrtistimated® Furthermore,
when describing the inputs of a fairness opinibe, directors need only provide a

“fair summary of the substantive work performedtihg [financial advisors]*

also will have to plead causation and identify acguantifiable damages in order to survive a
motion to dismiss.”).
;z In re BioClinica, Inc. S’holder Litig.2013 WL 673736, at *6 (Del. Ch. Feb. 25, 2013).
Id.
81 In re NetSmart Tech., Inc. S’holders Lii§24 A.2d 171, 203-04 (Del. Ch. 2007).
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The Plaintiffs argue that the directors faileddisclose why they adjusted
their estimates for capital expenditures, and thet omission would have been
material information to the stockholders. | dissgr As | explained in my
previous Memorandum Opinion, our law concerningxprdisclosures does not
require such detailed disclosure. The directorscldsed that the capital
expenditure estimates were increased and thahtneased numbers were used in
the fairness opinion. A stockholder, suspectingsiame unidentified reason that
there was error—or nefarious intent—behind the s&wiestimate, could have
performed her own DCF using the previous estimateshe Plaintiffs have done.
| have no reason to believe that a reasonable lsddadr would perceive the basis
for adopting management’s revised estimate of ahpixpenditures—other than
that the new estimate represented management'esntiest forecast—as adding
to the total mix of information. Therefore, as duhd in my Memorandum
Opinion, this claim fails to identify a material @sion. In any event, | find
unsupported in the pleadings the implied suggestioecessary to recovery
here—that the failure to disclose the reason feratjustment resulted from bad
faith on the part of the directors.

Second, the Plaintiffs argue that the directoitedao disclose certain inputs
provided to Excel for use in the fairness opini@pecifically, the Plaintiffs argue

that the following “omissions” were material:
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(a) the reasons for the selection of the EBITDAgeand why it was

so low in comparison to BioClinica’s peers, precgdeansactions an

[sic] own EBITDA multiples prior to the transactiofb) what was

meant by multiples ranging 6.0x to 8.0x on “$8.0lion of net cash”;

(c) how growth rates were determined especiallycesithe range

utilized fell below expected inflation rates ane goessimistic given

BioClinica’s projected EBITDA, revenue and earnimgs share; and

(d) free cash flows for the year 20%6.
The Plaintiffs have not adequately described why afi these purported
“‘omissions” would be material, as opposed to meaflnterest, to stockholders.
As | noted above, the directors have a duty tolaésca “fair summary” of the
inputs and procedure used to construct the fairopsson. The stockholders are
not entitled, however, to granular details congggnivhy individual inputs were
selected or rejected. The directors here disclgsest financial data, current
financial data, and financial projections, to thdaeat they were provided to
Excel®® Contrary to the Plaintiffs’ argument that stocktess would find the
requested information as contributing to the tatad of information at the time of
the merger, in my opinion, requiring this level a@iclosure would more likely
obfuscate an otherwise clear summary of Excel'satadns and recommendation.

Furthermore, to the extent the Plaintiffs’ argunsefidr additional disclosures

disagree with Excel's analysis, “a complaint abibwt accuracy or methodology of

82 pls.” Answering Br. at 24.
83 BioClinica, Inc. Form 14D-9 at 21-27, 35.
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a financial advisor’s report is not a disclosuraol”™®* Next, the Plaintiffs argue,
as they did in favor of the Motion to Expedite attlmanagement-created free cash
flow estimates for 2016 must be disclosed to tleeldtolders. The Defendants
have represented several times that managemembotigstimate free cash flows
for 2016; instead, the estimates used by Excel weratedy Excel Management
need not disclose intermediate calculations, madéskdinancial advisors, used in
crafting inputs for its DCF analysi3. In any event, these allegations are irrelevant,
because even assuming a material non-disclosweeRlthntiffs fail to plead facts
sufficient to demonstrate that any of this data welsheldin bad faith.

Finally, the Plaintiffs argue that the director®sld have disclosed whether
the NDAs signed by potential bidders during thesgrocess contained don’t-ask-
don’t-waive clauses. The Plaintiffs admit thatytheave no evidence that the
NDAs contained such clauses. Instead, the PlEraifgue that “they are being
asked to plead what they cannot possibly knBw.Yet no one is “asking” the
Plaintiffs to bring a claim about hypothetical dbask-don’'t-waive clauses. The

Plaintiffs have the burden of bringing claims basedactual facts and reasonable

8 Cnty. of York Emps. Ret. Plan v. Merrill Lynch &.CP008 WL 4824053, at *11 (Del. Ch.
Oct. 28, 2008) (quotingn re MONY Grp. Inc. S’holder Litig852 A.2d 9, 28 n.52 (Del. Ch.
2004),judgment entered sub nom. In re The Mony Grp. $leolder Litig, 2004 WL 5389603
(Del. Ch. Mar. 1, 2004)).

% See In re SeraCare Life Scis., Inc. S’holder Lit@®A. No. 7250-VCG, at 6 (Del. Ch. March
20, 2012) (TRANSCRIPT) (“[W]here the advisor dedvihe [free cash flow] projections on its
own, those projections do not have to be discldsed.

8 pls.” Answering Br. at 28.
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inferences, rather than speculatfén.Obviously, no disclosure could, or should
attempt to, describe all clausest included in NDAs, or, for that matter, all
breaches of duty the directors hanct committed.

Because the Plaintiffs have not pointed to any eqadte disclosures that
implicate a breach of the Board’s duty of goodhathe Plaintiffs have failed to
state a claim upon which relief can be granted.

3. Aiding and Abetting Claims

Finally, the Plaintiffs argue that “Defendants Blmita, JLL, Acquisition
Sub and BioCore Holdings by reason of their stassparties to the Merger
Agreement, and their possession of nonpublic infdiom, aided and abetted the
Individual Defendants in the aforesaid breach @firttiduciary duties® “To
survive a motion to dismiss, the complaint musegal facts that satisfy the four
elements of an aiding and abetting claim: (1) thestence of a fiduciary
relationship, (2) a breach of the fiduciary’s duty,. (3) knowing participation in
that breach by the defendants, and (4) damagesinmately caused by the
breach.?® The Court may infer that a defendant “knowinghrtitipated” in a

breach where “the bidder attempts to create oro@xpbnflicts of interest in the

87 See In re Coca-Cola Enters., Inc. S’holders LjtR07 WL 3122370, at *3 (Del. Ch. Oct. 17,
2007) (“The Court will not . . . give any credertoeconclusory allegations or wildly speculative
and unreasonable conjecture.”).

8 Am. Compl. 7 101.

89 Malpiede v. Townsqiv80 A.2d 1075, 1096 (Del. 2001) (internal quatasi omitted).
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board,” but not from “a bidder’s attempts to redtice sale price through arm’s-
length negotiations®

Because | have found that the Plaintiffs fail teequltely allege that the
Board breached its duty of loyalty, the Plaintiffé&ims that JLL aided and abetted
that breach must likewise fail. However, | deatirte address whether the Board
breached its duty of care, since the 102(b)(7) isrom would exculpate the
directors from those claims; yet, because SectiOR(d)(7) solely exculpates
directors (as opposed to secondary actors), ibssiple that an aider and abettor
could be liable for a directors’ otherwise excughbreach of the duty of cate.

The Plaintiffs state in support of an aiding ancetibg claim that the
Board’s “breaches of fiduciary duties could not amauld not have occurred but
for the conduct of defendants BioClinica, JLL, Amiuon Sub and BioCore
Holdings who, therefore, aided and abetted suchdmes in the possible sale of
BioClinica to JLL.®* Specifically, the Plaintiffs attempt to bolstéat tautology
by arguing that:

JLL negotiated exclusively with the Company ancoged unfettered

access to the Company's confidential informatiomcluding

information about the Company’s business plans.With such close
access to the Company’'s confidential information. .. JLL

%|d. at 1097.
%1 Seeln re Del Monte Foods Co. S’holders Liti@5 A.3d 813, 838 (Del. Ch. 2011) (“By their
terms, Sections 102(b)(7) and 141(e) do not praaettrs and abetters, and disgorgement of
transaction-related profits may be available aalsrnative remedy.”).
%2 Am. Compl. ] 102.
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undoubtedly understood BioClinica’s true value,imggvit an unfair
advantage over other biddets.

Additionally, the Plaintiffs argue that “the Boatdkid not resume discussions with
other bidders after it entered into exclusivitywiLL, ensuring that JLL had the
upper hand in purchasing BioClinica without anyi@mes competition® These
allegations in no way suggest that JLL “participaia the board’s decisions,
conspired with the board, or otherwise caused treedto make the decisions at
issue,®® and therefore insufficiently allege that JLL hawblledge of any breach
of the BioClinica Board’s duty of care.

Finally, the Plaintiffs argue that “JLL pressed Beard into preclusive deal
terms during the merger negotiations . . .But as explained above, the use of
the particular deal-protection devices at issues s routinely been upheld as
non-preclusive, where the sales process was othemgasonabfé. Because the
Plaintiffs have not alleged that the Board agreedrty deal protection measures
that would constitute a violation of the Board'stydwf care, this aiding and

abetting claim must also fall.

% Pls.’ Answering Br. at 31.
*1d.

% Malpiede 780 A.2d at1098.
% pls.’ Answering Br. at 33.
" Seesupranote 69.
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V. CONCLUSION

In conclusion, | find that the Plaintiffs have @l to state a reasonably
conceivable claim against the BioClinica directaqzon which relief may be
granted. The Plaintiffs have similarly failed tate a claim against JLL for aiding
and abetting. Therefore, the Plaintiffs’ Amendedn@laint is dismissed with

prejudice. An appropriate order accompanies thesnigiandum Opinion.
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