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On August 9, 2012, the plaintiff-appellant, Jeffr8. Christopher,
Sheriff of Sussex County, Delaware (“Sheriff”)efil his Second Amended
Complaint in the Superior Court of the State of dre naming as
defendants-appellees, Sussex County, a politicatyemnd its individual
Council members: Michael H. Vincent, Samuel R. WhisJoan R. Deaver,
George B. Cole and Vance C. Phillips, and the Goéatministrator, Todd
F. Lawson, all in their representative capacity. olléttively, these
defendants shall be referred to as “Sussex Counthé Second Amended
Complaint also named the State of Delaware (“Sjede”a defendant. The
Complaint sought a declaratory judgment regardiwegpowers of the sheriff
in Delaware, particularly the Sheriff in Sussex @yu It also sought a
determination that recently enacted House Bill 3@B6B 325”) is
unconstitutional.

Specifically, the Sheriff asked the Superior Cdort a declaratory
judgment stating that he has arrest powers in namcases as a core or
fundamental tool to perform his constitutional desition as a “conservator
of the peace.” The Superior Court requested Imgedn the constitutionality
of then recently-enacted HB 325, which eliminatbe tSheriff's arrest
powers in criminal cases. All parties filed crosetions for Summary

Judgment. The Superior Court issued a Memorandymmi@h granting



Summary Judgment to Sussex County and the Statdin@o“that the
common law authority and responsibilities of theeidh are subject to
modification and restriction” by statutory enactigerof the General
Assembly. Therefore, the court held that HB 325 w@nstitutional.

The Delaware Constitution states that “[s]her#if@ll be conservators
of the peace within the counties respectively inicivhthey reside”
According to the Sheriff, once embedded in the ala@ Constitution, the
sheriff's obligation to act as a “conservator of tipeace” became a
constitutional obligation and the powers necess@rycarry out that
obligation became constitutional—not common law—pm& The Sheriff
claims that the essence of the term “conservatdh®@fpeace” includes the
power to arrest in criminal cases.

The Sheriff asks this Court to rule that the paraheriff shall be the
conservator of the peace” embodies (contains) atitotional right under
the Delaware Constitution, and that arrest powes isore tool of the
“conservator of the peace” as it applies to theiHeecause a peace officer
cannot “[conserve] the peace” without the ability drrest. The Sheriff
submits that by stripping him of arrest powers, theneral Assembly

violated the Delaware Constitution because it tasky a tool indispensable

! Del. Const. art. XV, § 1 (1897).
2 SeeDel. Const. art. XXV (1776).



to his constitutional obligation to act as a “cawséor of the peace.”
Therefore, the Sheriff submits, HB 325 impermigsibbnflicts with the
Delaware Constitution by redefining the term “canaéor of the peace.”
The Sheriff argues that if the General Assemblyteém change the powers
of a constitutional office, it must amend the DedagvConstitution.

In this opinion, we hold that the General Assembly not abrogate
a constitutional office or take away the core caibéa constitutional officer
without enacting an amendment pursuant to the DmkavConstitution.
However, we also hold that the sheriff's common Ewest power is not a
fundamental or a core duty of his constitutiondt ras a “conservator of the
peace.” Because the common law arrest power ohaifs was not
fundamental, but was merely incidental, to his @dea “conservator of the
peace” when the 1776, 1792, 1831, and 1897 Dela@arsstitutions were
adopted, the arrest power can be modified or eViemnated by statute.
Therefore, the judgment of the Superior Court israéd on that basis.

Facts

On June 19, 2012, the Delaware General Assemidgtet HB 325

with the purpose of

“clarifying . . . that the aay sheriffs and their

deputies do not have arrest authority.” The sw®po HB 325 states that

3 SeeCollison v. State ex rel. Gregd A.2d 97 (Del. 1938).
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“[h]istorically the sheriffs and deputies have motercised arrest authority
and the Attorney General’s office has given an gpirthat the sheriff's
power to arrest is no greater than that sharedpyizen.”

HB 325 amended several sections of the Delawae Cdritle 11,
section 1901(2) of the Delaware Code defines pupbace officers as
having arrest powers in criminal cases. HB 325ratsditle 11 to exclude
sheriffs from having arrest power in criminal caseblB 325 amended
section 1935 of title 11 to prohibit sheriffs froemecuting fresh pursuit of
any person. HB 325 repeals section 2103 of tifle thking away the
sheriff's power to assemblposse comitatus Section 2103 of title 10
explicitly states that “[s]heriffs and deputy sliksrishall not have any arrest
authority.” It further provides that “sheriffs amtéputy sheriffs may take
into custody and transport a person when spedifisal ordered by a judge
or commissioner of the Superior Court.”

Interpreting State Constitutions

State constitutions differ from the United Statesn§litution in at

least two important respects. First, state cargiits are frequently

rewritten or amendet.Second, state constitutional amendments are made

* SeeRobert F. WilliamsState Constitutional Law Process@4 Wm. & Mary L. Rev.
169, 198 (1983).
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the text of the document rather than added asiessef attachments, as is
done with the United States Constitution.

The initial Delaware Constitution was written in75{ and it was the
first state constitution to be drafted by a coni@ntelected expressly for
that purposé. Delaware’s Constitution was revised by other emions in
1792, 1831, and 1897. Delaware’s 1897 Constituadsn has been
amended many times over the last century by ldégisl&nactments passed
by two consecutive sessions of the General Assembly

The Delaware Bill of Rights provides an excellentample of
provisions of the Delaware Constitution that haemained constant. The
present format first appeared in the 1792 Delaw@omstitution® In
providing for the right to trial by jury, the 17%2laware Constitution stated
that it shall be as “heretoford."The right that existed “heretofore” in 1792

was the common law right to trial by jury guarawitdsy the 1776 Delaware

®> SeeFrank P. GradThe State Constitution: Its Functions and Form @rr Time 54
Va. L. Rev. 928, 942-43, 945-47, 972-73 (1968).

® See George A. Billias, American Constitutionalism and Europe, 1776-1848, i
American Constitutional Abroad 13-14, 19-23 (GeokgeBillias ed., 1990); Donald S.
Lutz, Popular Consent and Popular Control: Whig PolitiCEheory in the Early State
Constitutions45 (1980).

" Del. Const. art. XVI, § 1.

® The Declaration of Rights and Fundamental RulethefDelaware State was adopted
by the convention on September 11, 1776. Shdrdyeafter, the first Constitution of the
State of Delaware was enacted on September 20, IS&&5ordon S. Woodi-oreword:
State Constitution-Making in the American Revolyt@®4 Rutgers L.J. 911, 921 (1993).
® SeeDel. Const. art. |, § 4 (17925ee generalllaudio v. State585 A.2d 1278, 1289-
90 (Del. 1991).
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Constitution’® The Delaware Bill of Rights remained virtuallyalmanged in
the 1831 and 1897 Constitutions. Accordingly, twderstand the word
“heretofore” in the present 1897 Delaware Constitytone must refer to
the Delaware Constitutions of 1831, 1792 and, altely, to the retention of
the common law right provided for in Delaware’s & Qonstitution'’

We make these observations to illustrate the sgamte of knowing
the original text, context, and evolution of anyrgde that appears in the
present Delaware Constitution. This is especiatiyortant because, unlike
the United States Constitution, changes have besterdirectly to the text
of the Delaware Constitution and not by a seriesnoéndments at the end.

The terms in the 1897 Delaware Constitution thatarissue in this
appeal are “conservator of the peace” and “shériff.

Conservator of the Peace

The Sheriff argues that he has arrest authorityvisjue of his
description in the 1897 Delaware Constitution ascanservator of the
peace.” The term “conservator of the peace” amukéor the first time in
Delaware law in Article XII of the Constitution df776: “The Members of
the Legislature and Privy Councils shall be Justioé the Peace for the

whole state during their continuance in trust; #mel Justices of the Courts

i‘; SeeClaudio v. State585 A.2d at 1290-91.
Id.
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of Common Pleas shall be Conservators of the Peadteeir respective
counties.” Sheriffs are absent from the class @fspns designated as
“conservators of the peace” in the 1776 DelawanesGtion.

Not until the 1792 Delaware Constitution were diigriand other
office holders added to the list of conservatorthefpeace:

The members of the Senate and House of Represestathe
Chancellor, the Judges of the Supreme Court, aadCturt of
Common Pleas, and the Attorney General, shall byeiof
their offices, be conservators of the peace througthe state;
and the Treasurer, Secretary, Clerks of the Supr€mert,
Prothonotaries, Registers, Recorders, Sheriffs, @oconers
shall, by virtue of their offices, be conservattrsreof, within
the counties respectively in which they resfde.

The counterpart section contained in the 1831 DeawConstitution is

virtually identical:

The members of the senate and house of represestathe
chancellor, the judges, and the attorney-genel, dby virtue
of their offices, be conservators of the peaceutiout the
State; and the treasurer, secretary, prothonojareggsters,
recorders, sheriffs, and coroners shall, by vidtitheir offices,
be conservators thereof within the counties respsgt in
which they residé?

The 1897 Delaware Constitution identifles a monmatéd number of

officials as “conservators of the peace,” but stitludes the sheriff in that

description:

12 Del. Const. art. VII, § 1 (1792).
13 Del. Const. art. VII, § 1 (1831).



Section 1. The Chancellor, Judges and Attorney-Gersdrall
be conservators of the peace throughout the Statd; the
Sheriffs shall be conservators of the peace withencounties
respectively in which they reside.

When the 1776 Delaware Constitution was adoptéd, phrase
“conservators of the peace” was undoubtedly deriveoh the use of that
term in England to collectivelgescribea group of officials having a variety
of different duties and responsibilities. That Esighistory is summarized,
as follows:

The foundation of the whole system of criminal magre was
the prerogative of keeping the peace, which is ldsas the
monarchy itself, and which was, as it still is, edied in the
express, “The King’'s Peace,” the legal name ofhthienal state
of society This prerogative was exercised at all timesuglo
officers collectively describeds the Conservators of the Peace.
The King and certain great officers (the chancelldre
constable, the marshal, the steward, and the juddethe
King’'s Bench) were conservators of the peace thmougy
England, but the ordinary conservators of the peeee the
sheriff, the coroner, the justices of the peace, ¢bnstable,
each in his own district,

Similarly, during the American colonial period, ftgervators of the peace”

were understood to describe a range of officiamffudges to sheriffs who,

4 Del. Const. art. XV, § 1.

15 State v. Mitchel 212 A.2d 873 (Del. Super. Ct. 1965) (citing Simgs Fitzjames
StephenCriminal Procedure from the Thirteenth to the Emgmith Century(1883),in
Committee of the American Association of Law Sclpd@ Select Essays in Anglo-
American Legal History Ch. 34 (Boston: Little, Bro & Company, 1908)) (emphasis
added).
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by virtue of their office, played some part in thaintenance of “the normal
state of society.”

Nevertheless, the Sheriff argues that being dasggiha conservator of
the peace is not a descriptive term but, ratherfere a vested constitutional
right equivalent to the right of a trial by juryl'hat is not a valid analogy.
Trial by jury is a fundamental right that definedin precisely the same
language in the Delaware Constitutions of 17921183 1897°

We hold that the term “conservator of the peace’the 1776
Delaware Constitution and each successive Delav@astitution has
always been used only tescribea changing variety of public officials.
That generic collective description has nedefined the powers of any
specifically named constitutional office holder.hel Sheriff's argument to
the contrary is without merit.

The preliminary questions in this appeal arestfiwhat powers did

the sheriff possess; and second, by what processtiazse powers be

changed?

®Del. Const. art. I, § 4 (1897).
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Attorney General Analogy

The 1776 Delaware Constitution refers to the ofb€sheriff only in
terms of the manner by which the sheriffs wered@ppointed’ The 1776
Delaware Constitution did not enumerate any spepi@iwers for the office
of sheriff. In the absence of a specific defimtion the Delaware
Constitution, we must look to the statutes and comtaw in effect at the
time the 1776 Delaware Constitution was adoptedetermine the authority
of a specific office holder described as “conseswaf the peace’®

Although the duties and powers of the sheriff iY@ have not been
addressed by the courts in Delaware, a similar topuresdid arise in
connection with the powers of the Attorney Genedal Darling Apartment
Co. v. Springet® this Court considered the powers and duties ofoffiee
of Attorney General as a conservator of the peatke majority opinion
stated:

In England the office is of ancient origin. It wassted by the

common law with a great variety of duties. The Aty

General was the law officer of the Crown, and itdydegal
representative in the courts. We derive our system

" The sheriffs and coroners of the respective ceanshall be chosen annually, as
heretofore; and any person, having served threes y&sa sheriff, shall be ineligible for

three years after; and the president and privy cibghall have the appointment of such
of the two candidates, returned for said officesludriff and coroner, as they shall think
best qualified, in the same manner that the govenacetofore enjoyed this power. Del.
Const. art. XV (1776).

18 SeeDarling Apartment Co. v. Springe?2 A.2d 397 (Del. 1941).

9 Darling Apartment Co. v. Springe?2 A.2d 397 (Del. 1941).
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jurisprudence from England, and we adopted thecefiof
Attorney General as it existed in England as a parthe
governmental machinery necessary for the proteafooublic
rights and the enforcement of public duties by prop
proceedings in courts of justice. The powers amikd of the
office of Attorney General are so numerous and ecatihat
neither the framers of our several constitutions tloe
legislatures have ever undertaken exhaustively nomerate
them,and where not defined by statute those powers atidsd
must be sought for in the common lawThe authorities
substantially agree that, in addition to those emefd on it by
statute, the office is clothed with all of the posvand duties
pertaining thereto at common laand, as the chief law officer
of the State, the Attorney General, the absence of express
legislative restriction to the contrayymay exercise all such
power and authority as the public interests maynftome to
time require. In short, the Attorney General’'s powers are as
broad as the common law unless restricted or medlifoy
statute®

The majority opinion held “[tihe accepted princigig] that, in the absence
of express legislative restriction, the Attorneyn@el, as the chief law
officer of the State, may exercise all the powerd authority incident to the
office at common law®

Judge Rodney, in a concurring opinion, engaged ihistorical
analysis of the office of Attorney General. Heatbthat, “[a] number of
other states, like our own, merely provide in theanstitutions for an

Attorney General, but make no mention of the dutitshe office.*” He

201d. at 403 (emphasis added) (citations omitted).
L1d. at 404.
?21d. at 405.
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also noted “the great majority [of other states]dhthat the office of
Attorney General was vested with certain common fewers and duties
which still exist, except as modified by Statute.”

Judge Rodney reviewed the origins of the offictibrney General,
concluding that the framers of the early state ttut®ns created an office
by name only with the knowledge that such officad generally recognized
legal powers, duties and functions. Judge Rodteggcs

We are not primarily concerned with the exact dtpowers
and duties appertaining to the office of Attornegn@ral, but
rather with the question as to any authority inltkgislature to
make some change in these, so-called inherent goween
though remotely derived from the common law.

Article 25 of the Constitution of 1776 says:

The common law of England, as well as so much ef th
statute law as has been heretofore adopted inigwaict this
State, shall remain in force, unless they shalbbered by a
future law of the legislature***,

It would seem that no common law was ever adopted i
this State, except such as might be altered byuaeflaw of the
Legislature. Nor could it well be. The common l|esnargely
founded on custom long acquiesced in or sanctiobgd
immemorial usage. It always bends and gives wagxfwress
statutory enactment intended to be in direct opgposi The
common law powers inhering to an office are, atty@part of
the common law, and can rise no higher than tloeirce.

| am of the opinion that the Attorney General is thief
law officer of the State, clothed, except as attelwy the

231d. at 406.
14



Constitution or by legislation, with the powers addties,
criminal and civil, which inhered to that office & it first
became a constitutional one.

| am equally of the opinion that the General Assigmb
holding, except as restricted by the Constitutitee, residuum
of power and, as “parens patriae,” the prerogativés
sovereignty, can add to or subtract from the comrizom
powers of the Attorney General, to the same extmtthe
Sovereign could have done before the State camebi@ing,
and when the powers were created by or acquiescég the
Sovereign. If this were not true then much legista
concerning sheriffs, coroners and other constimatiofficers of
common law origin, whose duties are not expressgliyndd,
would suffer from the same taint. Thus could beught into
guestion much legislation enacted through the cgnéimd a
half of the State’s existence, touching the cam@ eumstody of
prisoners and the manner of selecting juries, aoahtbess other
modifications of common law duties of an officerheve
merely the name of the office was carried into@mastitution.
Thus as of 1776, when the first Constitution wa®pheld,
would be crystallized many of the most importariatiens of
society, and the people, through the legislativenbin, could
neither make needed and desirable improvements, nor
possibly, even correct abusés.

Substance of the Sheriff's Office
The New Hampshire Supreme Court applied Judge Rtslregionale
in its analysis of the constitutional office oflzesiff in that state:

“Where the sheriff is named in the Constitution Higies are
the same as they were at the time the Constitutias
adopted."His duties and authority, however, are not rendered
unalterable by virtue of the sheriff being a congibnal
officer. The sheriff's duties and responsibilities, "unless
expressly prescribed by the state constitution, a

241d. at 407-08.
15



iImmutable or exclusive, but are subject to legistatlteration

and control." "The legislature is entirely at libeto increase,

decrease, or modify the powers and duties incidenthis

position." Thus, the sheriff maintains his comnhaw powers,

duties and responsibilities as they were at thee tithe

constitution was adopted, except insofar as theye haeen

modified by constitutional provisions or legislaiv
enactments$’
We agree and hold that the New Hampshire Supremet’€analysis is
equally applicable to the office of sheriff in Deiare.

In Seth v. Stat€ this Court adopted Judge Rodney’s concurring
opinion inDarling Apartment Coas the law of Delaware. Importantly, in
doing so, we also adopted Judge Rodney’s recogrtitiat the power of the
General Assembly to enact statutes that lessenodifynthe common law
powers of the Attorney General is not unlimitedn gupport of that
proposition, Judge Rodney cited the 1863 Delawase ofState v. Morris’

In State v. Morris the court held that when the legislature exescise
the power to take away from a constitutional offitlee substanceof the
office itself, that is not a legitimate exercise th€ legislature’s power to

enact statutes to regulate the duties of the datishal office. We agree

and reaffirm the holding irState v. Morris as it applies to the General

% Linehan v. Rockingham Cnty, Comm’855 A.2d 1271, 1274-75 (N.H. 2004)
(emphasis added) (citations omitted).

0 Seth v. State92 A.2d 436 (Del. 1991).

2" State v. Morris1 Houst.Cr.Cas 124 (Del. 1863).

16



Assembly’s statutory regulation of the sheriff anther “name only”
constitutional offices with undefined powers. Thatjuires us next to
examine thesubstanceof the office of sheriff when the 1776 Delaware
Constitution was adopted.
Colonial Delaware Sheriffs

In Commonwealth v. Le&tthe Pennsylvania Supreme Court set forth
a scholarly summary of the history of sheriffs imgkand. At the time of the
Magna Carta in 1215, the sheriff was the chief &adorcement officer of
the shire or count§’. However, that role was not immutable and changed
dramatically over time. As the role of the judigi@volved in England, “the
sheriff's role evolved from that of judge to that court officer with
authority.’°

On September 22, 1676, Delaware Governor Andraasiggated an
ordinance introducing the Duke of York's laws, dadtablishing courts of
justice on the Delaware in conformity therewith.The office of sheriff was
a feature of colonial governance in Delaware utideDuke of York’s laws.

According to Professor Reed’s authoritative HistofyDelaware, after the

8 Commonwealth v. Legd41 A.2d 299 (Pa. 1994).

291d. at 302. “Sheriff” is an abbreviated version oé priginal “shire reeve.”

30|d. at 301 (emphasis added).

3 Henry Graham Ashmead, History of Delaware CounBennsylvania 221

(Philadelphia: L. H. Everts & Co., 1884)
17



Duke of York became protector of the Delaware cglohe not only
restructured the then-existing courts in Delawayeobdinance but also
changed the role of the sheriff.

The ordinance of 1676 made the “high sheriff’ o tliver an
English sheriff instead of a Dutch schout, as Lagels order
of 1672 had failed to do. Upon resuming his officel674,
Captain Cantwell was still referred to as “SheomifiSchout.” In
August, 1676, however, the council in New York, sidering
“how inconvenient it was for the Sheriff to presicend be
Judge in a Court, whose Orders and Warrants heagdcute”
(as the Dutch schout did), resolved that hencefdfta
Delaware sheriff, “whose duty it is to representitera to the
court, and to execute the law or court orders,”uthanot
preside over or have any vote in the court. Thexifls new
status was confirmed by the ordinance of the falhgwmonth,
which also authorized him to select an “under Sheor
Marshall” to be approved by the couithus the sheriff became
the servant, rather than the master of the céurt

By statutethe Duke of York’s laws authorized the sherifissue subpoenas
and summon witnesses to tridlto conduct arrests (a power shared in
common with other officers), to represent, but not to judge, any poor
person in court if such person so requested (a psknaed in common with
constables}; to administer corporal punishment (another powered in

common with constable$),to issue warrants (a power shared in common

32 H. Clay ReedThe Early New Castle Couyrt/ol. IV Delaware History(1950-51)
(emphasis added).

*S1d. at 7.

31d. at 8.

®1d. at 11.

%1d. at 25-26.
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with justices of the peac#&)to execute warrants to summon and empanel a
jury,® to collect taxe$} and to operate the pillof{.
1776 Delaware Constitution

From 1676 until the 1776 Constitution, the printigaties of the
sheriff in Delaware were defined by statute. Bntl1776, the sheriff in
England had common law powers that are summarine@lackstone’s
Commentaries on the laws of Engldhd.According to Blackstone, the
sheriffs common law powers included the right t@ka arrests without
warrants for breaches of the peace committed iprgsence.

In 1776, Delaware sheriffs were not, as a mattecarhmon law,
exercising general law enforcement responsibiliti®ghile the sheriff had
common law arrest power, that power was exercisethe@dental to the
sheriff's performance of his court related dutieAccordingly, when the
1776 Delaware Constitution was adopted, slubstanceof the sheriff's

office is most accurately characterized as thatssfsting the courts

371d. at 34.

3 1d. at 33.

%1d. at 48-49.

“01d. at 25-26.

“1 william Blackstone, 4 Commentaries on the Law&pn§land 292 (London: A. Strahm
& W. Woodhall 11th ed. 1791).
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1792 Delaware Constitution

The sheriff had common law and statutory powerseurile 1776
Delaware Constitution, even though in the 1776 Wala Constitution he
was not described as a conservator of the pedseselcommon law powers
were not expanded when the 1792 Constitution iredutie sheriff as one of
the collective group of officialslescribedas “conservators of the peace.”
Although the sheriff continued to have the comman power to arrest for
offenses that were committed in his presencesthstancef his office in
1792 continued to be defined @®viding assistance to the courts

Statutory Enactments

That thesubstancef the office of a sheriff in Delaware wasdesist
the courtsis confirmed and reflected in a series of statuswgctments that
began in 1792 and continued up to the adoptionhef 1897 Delaware
Constitution’?

In 1792, what was known as the twelve pound acsteqzhs

enabling Justices of the Peace to issue the eresutor debts

12 pounds or less to the sheriffs who became redplerfor the

debts if they failed to act on the executions withicertain time
limit.*

“2 SeeDelaware Public Archives, http:archives.delaware/gpllections/aghist/3455.
shtml (citing Leon deValinger, JrDevelopment of Local Government in Delaware
1638-1682(1935) (unpublished Master of Arts Thesis, Uniitgref Delaware) (on file
with Delaware Public Archives)).

32 Del. Laws ch. CCL.
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By 1793, a law passed requiring sheriffs and caoteefile the
following oath before entering office: “I A.B. dswear, or
affirm, that in executing every writ or preceptatishall come
to my hand, for the return of jurors, | will notramon before
him as a juror, by hatred, malice or ill will, feaiavor or
affection, or any partiality whatever.” Sheriffeere expected
to choose “sober and judicious persons, of fairattar, and
none other” as juror¥.

Also in 1793, an act passed authorizing sheriffsseve
replevins, and to take bonds in double value of gloeds
distrained in replevins of distresses for réntSheriffs were
also required to give security.

Beginning in 1802, sheriffs were required to bespra at Court
of Chancery hearing$. By 1805, under the Supreme Court’s
orders, sheriffs were required to remove incomgegealers or
keepers of prisons. Failure to do so within onenthaesulted
in a forty dollar fine®

In 1811, an act passed requiring sheriffs to aryymdst and
deliver to inspectors, the offices needed fillimgthe general
election. Additionally, the sheriff provided eaicispector with
written or printed forms, tally lists and returrigllot boxes,
sealing was, tape and an alphabetical list of wirke male
citizens twenty-one years and older residing arsessed in
each district. After the voting, sheriffs held thealed ballot
boxes until the next session of the General Assgfmbl

Also 1811, sheriffs were empowered to summon Gianats
to Quarter Sessions and to Court of Oyer and TemiRetit
jury to the Supreme Court, Court of Common Plead, @ourt
of Quarter Sessions and every other inquest or pirevitness
necessary for the executing of justice.

442 Del. Laws ch. VIII.

452 Del. Laws ch. XXXIX.
462 Del. Laws ch. XXXII.
473 Del. Laws ch. LXXXIX.
48 3 Del. Laws ch. CLXXXII.
% 4 Del. Laws ch. CLIL.
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Beginning annually in 1817, the sheriff, jointlythvithe Levy
Court Commissioners, selected the jurors to sartbe courts
for the succeeding yeédt. By 1818, all executions of debt
above forty shillings were directed by the Justickthe Peace
to Sheriffs for recovery and retuth. And in 1819, it became
illegal for Sheriffs to buy or bid off any property articles for
thee own use at sal&s.

In 1849, an act passed authorizing sheriffs to samfigood
and lawful Men” to witness executions and anyorse ¢hey
deemed it proper to invifé. That same year, the sheriffs’ duties
regarding the summoning of juries was reaffirrrfed.

Beginning in 1871, Justices of the Peace couldrasleriffs to
seize fishing boats operating without a licenseo facilitate
this process, sheriffs were authorized to form anea posse
and use force and firearms of overtake the viokatorNew
Castle County Sheriffs were freed to collectingypéhes when
an act passed in 1871 stating that only writs ahrsons,
attachments, or processes of execution exceediygdillars
could be directed to the sheriff.

In 1873, sheriffs became responsible for showingitwien or
liens the money arising from a sale was applieé@rd how
much was applied to each ligh.Cruelty to animals became an
issue in 1875 which resulted in a new duty for gfser They
were authorized to arrest and bring before theicesof the
peace anyone being cruel to an anithal.

05 Del. Laws ch. CXLV.
515 Del. Laws ch. CLXXIX.
525 Del. Laws ch. CCXXXIX.

>3 10Del.
4 10Del.
%14 Del.
°6 14 Del.
5" 14 Del.
°8 15Del.

Laws ch. CCCLXXIV.
Laws ch. CCCCXV.
Laws,ch. 72.

Laws ch. 93.

Laws ch. 559.

Laws ch. 62.
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The foregoing statutory histofydemonstrates that, when the 1897
Delaware Constitution was adopted, although thensomlaw arrest powers
of the sheriff could be exercised when offensesewasmmitted in his
presence, the General Assembly had only confetegdtsry arrest powers
upon the sheriff in a few specific matters, andsthwere primarily related to
the sheriff's performance of court-related duties.

Delaware Sheriffs After 1897

Nine years after the enactment of the 1897 Delawzoestitution,
Judge Victor Woolley published his seminal treatteeDelaware law. He
described the office of sheriff as follows:

Sheriffs Sheriffs are ministerial officers, who executed a
carry into effect the orders and the judgmentfiefdourt.

The sheriff is the officer to whom all procesdligected,
unless there be some cause of exception to hinvhioh case
the Prothonotary may direct the process to the i@oro The
sheriff is the proper officer to execute all writhether original
or of execution, except where he himself is a paefendant?

A text published in 1967 described the sheriff®elaware, thusly:
The sheriff is, under the state constitution, asesvator

of the peace in the county in which he is locatdhsically,
however, he is an officer of the Superior Courpossible for

9 SeeDelaware Public Archives, http:archives.delaware/cpllections/aghist/3455.
shtml (1682) (citing Leon deValinger, Jrevelopment of Local Government in
Delaware 1638-1682 (1935) (unpublished Master of Arts Thesis, Uniugrsof
Delaware) (on file with Delaware Public Archives)).

%0 1 Victor B. Woolley, Practice in Civil Action arféroceedings in the Law Courts of the
State of Delaware, Vol. I, § 93 (1906).
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summoning jurors for jury duty and witnesses forurto

appearances. He is also responsible for issuitigasoof levies

and conducting of sales of property, in accordawdé the

order of the court:

The duties of the sheriff vary from state to statélhe focus of this
appeal is on the powers and duties of sheriffsefaare. Our examination
of Delaware history reflects that throughout thghé&eenth, nineteenth and
most of the twentieth century, the sheriff retaifesicommon law power to
arrest for offenses committed in his presence. &l@n general law
enforcement responsibilities were never the substathe office of sheriff
in Delaware.

HB 325 Is Constitutional

When the framers of the 1776 Delaware Constitutomated the
office of sheriff by name only, they conferred uptmat office those
generally recognized legal powers, duties and fanstbelonging to the
office at the time. In 1776, Delaware sheriffs &gan arm of the courts, not
general law enforcement officers. Although Delaavsineriffs had common

law power to arrest for offenses committed in tipgesence, that power was

exercised only as ancillary or incident to perfarghduties for the courts.

®1 Cy Liberman, James M. Rosbrow & Harvey Rubensteire Delaware Citizen: The
Guide to Active Citizenship in The First Ste828 (3d ed. 1967).
%2 James A. Conser, et dlaw Enforcement in the United Sta&%84 (3d ed. 2013).
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In 1981, the General Assembly enactedDEL C.ch. 84 establishing
a comprehensive regulatory scheme to train polftieens®® The General
Assembly excluded sheriffs and their deputies frims comprehensive
training scheme, and precluded anyone who did neétnthe training
requirements from enforcing the laws of the Stat€o eliminate any
ambiguity concerning whether the office of the gheetains any common
law power to investigate or arrest, the GenerakAddy enacted HB 325 to
clarify and specifically provide that no such posvare vested in that office.
That affirmative act of the General Assembly extiished any general
investigative or arrest powers that the Sheriff mhigtherwise have claimed
under the common law, however the General Assemgyessly preserved
that authority of the Sheriff to take into custayd transport a person when
specifically so ordered by the Superior Court.

The only limitation on the General Assembly’shtigo modify or
eliminate a common law power of the sheriff is thatatute cannot abrogate
the substanceof the office itself. Eliminating the sheriffsooimon law
power of arrest does not abrogate the substanteadffice of sheriff. We

hold that HB 325 is constitutional because it isthwm the General

®363Del. Laws c. 31 (1981).
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Assembly’s authority to statutorily regulate the dafined, incidental
common law powers of a name only constitutionakeffsuch as the sheriff.
Conclusion

The judgment of the Superior Court is affirmed.
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