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BeforeHOLLAND, BERGER andJACOBS, Justices
ORDER

This 28" day of June 2013, upon consideration of the appes
opening brief and the appellee’s motion to affimmmguant to Supreme Court
Rule 25(a), it appears to the Court that:

(1) The defendant-appellant, Durell T. Dupreesdian appeal from
the Superior Court's February 7, 2013 order denyimg motion for
postconviction relief pursuant to Superior Courin@nal Rule 61. The

plaintiff-appellee, the State of Delaware, has nabte affirm the Superior



Court’s judgment on the ground that this appealifsout merit: We agree
and affirm.

(2) The record before us reflects that, in Jul9p20Dupree was
found guilty by a Superior Court jury of one cowhtAttempted Robbery in
the First Degree, two counts of Assault in thetHIsgree, three counts of
Assault in the Second Degree, five counts of Pesse®f a Firearm During
the Commission of a Felony and four counts of Afieed Aggravated
Menacing. The Superior Court found Dupree guilfy ome count of
Possession of a Deadly Weapon By a Person Prathiblie was sentenced
to a total of fifteen years at Level V. Dupreetsvictions were affirmed by
this Court on direct appeal.

(3) In 2011 and 2012, Dupree filed a series ofiomst for sentence
modification, all of which were unsuccessful. Oat@er 5, 2012, Dupree
filed his first motion for postconviction reliefThe Superior Court denied
Dupree’s motion as untimely pursuant to Rule 61{i). This appeal
followed.

(4) In his appeal, Dupree claims that a) he wasided of a fair
trial because the prosecutor improperly statedisnopening statement that

Dupree was the shooter whereas he had been chasgaa accomplice; b)

! Supr. Ct. R. 25(a).
% Dupreev. Sate, 2004 WL 2154288 (Del. Sept. 23, 2004).



the State violated his right to confront his accusken it failed to call one
of the victims as a witness; and c) his counseVidea ineffective assistance
by failing to move to dismiss the charges agaimst lbbased on the State’s
improper conduct.

(5) The mandate in this case was issued in Octd¥4.
Therefore, Dupree had until October 2007 to files hnotion for
postconviction relief. Dupree’s motion was not filed until October 2012.
Under Rule 61(i) (1), an untimely motion may be sidered where the
movant asserts a retroactively applicable rightt thas been newly-
recognized. Because none of Dupree’s claims ofopgr conduct on the
part of the State is premised on any such riglely ire time-barred and the
Superior Court properly so found.

(6) Dupree’s attempt to avoid the time bar by @ssga claim of
ineffective assistance of counsel under Rule g5fi)is unavailing because
his underlying claims of improper conduct on thetpaf the State are
meritless. As for Dupree’s first claim, this Cobtds held that a defendant
was not deprived of a fair trial based upon impropemments by the

prosecutor where the case was not close, the cohditenot go to a central

3 Super. Ct. Crim. R. 61(i) (1). The rule has siheen amended to shorten the time
period from three years to one year.



element of the case and the judge took steps tgateétthe errof. In this
case, it was clear from the beginning of the taatil its conclusion that
Dupree had been charged, and was being tried, aac@mplice, not a
principal. Moreover, the judge instructed the jthigt remarks made by the
prosecutor in his opening statement were not egigelerAs such, the record
does not support Dupree’s claim that he was degrofehis right to a fair
trial.

(7) As for Dupree’s second claim, the confrontatdause only
guarantees a defendant the right to cross-examieh\zerse witness at trial,
but does not require the State to call any pasdicuidividual to testify as a
witness, Because the State did not need to, and therdfdraot, call the
victim to testify in order to prove its case agaibsipree, there was no
violation of Dupree’s right to confront his accuser

(8) Moreover, in the absence of any merit to Dagainderlying
claims of improper conduct on the part of the Sthie derivative claim of

ineffective assistance on the part of his courmehbt moving to dismiss the

* Hughes v. Sate, 437 A.2d 559, 571 (Del. 1981).
® Gordon v. Sate, 1990 WL 168256 (Del. 1990) (citifdelaware v. Fensterer, 474 U.S.
15, 22 (1985)).



charges against him on the ground of the Statégedly improper conduct
also must fafland the Superior Court properly so found.

(9) Itis manifest on the face of the opening fotfhat this appeal is
without merit because the issues presented on hppeacontrolled by
settled Delaware law and, to the extent that jadlidiscretion is implicated,
there was no abuse of discretion.

NOW, THEREFORE, IT IS ORDERED that the State’s iootto
affirm is GRANTED. The judgment of the Superior(@ois AFFIRMED.

BY THE COURT:

/s/ Carolyn Berger
Justice

® Monroe v. State, 2009 WL 189158 (Del. 2009) (citirgrickland v. Washington, 466

U.S. 668, 687 (1984), holding that an ineffectigsistance of counsel claim requires the
defendant to demonstrate that his counsel’s corfdildielow an objective standard of
reasonableness and was prejudicial to the outcdrie @roceedings).



