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In Kent County, new residential construction undeproved subdivision
plans must commence within five years of the Cosmdypproval, or the approval
lapses. A county ordinance ameliorates this rylallowing developers, in certain
situations, to request that the County reapprovariey subdivision plans and
thereby obtain another five years to begin constnc The Petitioners here
received approval for their development in Octol#)06. Development of the
property has not commenced. Unless the five-yesmiopp has been reset, the
approval has lapsed. Because | find that, undert Keunty Code Section 187-
14(H) the approval and recording of an amended isigioh plan started the five-
year commencement period anew, the County’s expnageof the amended plan
was premature and invalid. Accordingly, the Peatiérs are entitled to a
declaratory judgment reinstating the amended platnh a deadline of March 2,
2016—five years from the approval of the second ebtypment plan—to
commence construction.

|. BACK GROUND?

Petitioners Lloyd, David, Sharyn, and Carol Sheats a parcel of land—
approximately 272 acres—in Kent County, near Smyrn@hat property was
divided into 213 residential dwelling lots and dgsited as the Willow Creek

Subdivision (the “Subdivision”) by virtue of a subigion plan (the “First

;The pages in the stipulated record in this case baen stamped WC-1 through WC-377.
WC-84.



Subdivision Plan”) recorded on October 20, 2006a Office of the Kent County
Recorder of Deed$. The First Subdivision Plan provided for the swizion to
have an on-site community septic system for wadtsvigeatment and dispogal.

Shortly after the First Subdivision Plan was o#fily recorded, the Sheats
sought to redesign the plan, such that it wouldheahto the Kent County public
sewer system, rather than using an on-site seygters> On November 2, 20086,
the Sheats requested that the Subdivision be adnete@the Kent County public
sewer systerf.. By Jan. 30, 2007, various County administratioeies (the Kent
Conservation District, Kent County Department oblRuWorks, and the Levy
Court) had completed the necessary public hearisfyglies, agreements, and
approvals, which culminated in the Levy Court’s mwal of the application for
public sewer service for the Sheats propérty.

On March 27, 2007, after receiving approval far Bubdivision to connect
to the County’'s sewer system, the Sheats submidtecbvised plan for the
Subdivision (the “Second Subdivision Plan”) to tkent County Department of
Planning Services (the “Planning Departmefit’The Second Subdivision Plan

included the changes to the planned sewer systeneliss other changes to the

3WC-82, 84, 349-362.

4 WC-46.

> WC-84.

® WC-83-95.

’ The resolution approving the application was Resmh No. 2762. WC-116-119.
8 WC-122-123.



size and location of the residential lots, publoads, open spaces, and other
features of the plan. The Regional Planning Corsiois (“RPC”) approved the
Second Subdivision Plan on April 12, 2007The Sheats represent that following
that approval, they worked to obtain “letters ofalgection” from various county
agencies in order to officially record the Secontb@vision Plar?

On October 21, 2010, the Sheats submitted whgtttieight were all of the
required letters of no objectidh. On November 9, 2010 the Planning Department
notified the Sheats that the plan would not be ndsd until several items were
addressed. Specifically, the Planning Departmequested that the Sheats obtain
a letter of no objection from Kent County Geograplnformation Systems
(“GIS”), and that the Sheats include a note inSleeond Subdivision Plan that that
plan would supersede the First Subdivision Pfan.

On November 17, 2010—eight days after sending Sheats notice of
changes it required for approval of the Second Bigidn Plan—the Planning
Department sent the Sheats a letter notifying theah the First Subdivision plan
would be expunged from the public record unlesstrantion began by November

17, 2011 (5 years from the date of the originabrdation of the First Subdivision

S WC-134.

19 More than three years elapsed between RPC appbtia plan and the date when the Sheats
obtained their first letter of no objection.

1 The letters of no objection included letters frdime Kent Conservation District (WC-148,
172), the Office of the State Fire Marshal (WC-17hg Delaware Department of Transportation
(WC-167-168), and the Kent County Department oflleuvorks (WC-173).

2wc-17s.



Plan)!® The Sheats responded on December 14, 2010,gséitith their position
that the recordation of the Second Subdivision Rlemld supersede the First
Subdivision Plan, and give them another 5 yearsotnmence construction. On
December 22, 2010, the Sheats received a reply themPlanning Department
stating that the Second Subdivision Plan was silllject to expiration on October
20, 2011, because the Second Subdivision Plan @tas nonformity with existing
land-use policies and regulatioffs.

Despite their disagreement with the Planning Dipamt over the true
expiration date of the Second Subdivision Plan,3heats continued seeking to
have the plan approved and recorded. The Sheatsevdo comply with the
Planning Department’s suggested changes to then8e8obdivision Plan as set
forth in Department’s letter dated November 9. eAfbbtaining the required letter
of no objection from GIS, on February 14, 2011, $ieats submitted copies of the

Second Subdivision Plan to the Kent County Recoalddeeds. On March 2,

13 This notice was sent pursuant to Section 187-14{Bhe Kent County Code, which requires
that subdivision approval ceases unless construcbonmences within five years of the date the
subdivision was recorded, and Section 187-14(D)¢chvbrovides that the County must provide
notice to landowners one year prior to the exmradf a development plan and again six months
prior to the expiration. Kent Cty. C. § 187-14(@)).

14 WcC-186. It is unclear why the County indicateattthe project would expire in October,
rather than November. However, both parties sulbms®ty agreed that the proper date of
expiration was November 17, 2011, and it was aftiet date that the County expunged the
Second Subdivision Plan.



2011, the Planning Director approved and signedstwond Subdivision Plan, and
the Office of the Recorder of Deeds recorded tlaa Pl

On May 17, 2011, the Sheats received another endtaam the Planning
Department that the Second Subdivision Plan woaléxpunged if the Sheats did
not commence construction by November 17, 261TThe Sheats continued to
seek and obtain various construction permits during summer of 2011.
However, construction had not commenced as of Noeer011. On November
16, 2011, the Planning Department reaffirmed itsitmn that the Second
Subdivision Plan was bound by the original expiratdate’” On November 17,
2011, the Petitioners filed this action, seekingla®@tory and injunctive relief
against the County. On January 13, 2012, the RignDirector expunged the
Second Subdivision Plan from the public land resdtd The parties submitted
cross-motions for summary judgment in Septembef201

. ARGUMENT

Section 187-14 of the Kent County Code governs tdrens by which
approved development plans expiteSubsection (B) provides that “[c]onstruction

of improvements shown on recorded subdivision p&radl commence within five

1Swc-334.

1% WeC-200-203.

"wce-215.

18\WC-216-222.

19Kent Cty. C. § 187-14(A).



years of the original recordation date and continpegressing toward
completion.® Subsection (H) provides:
Should new plans be submitted, they must receipeoapl from the
[Planning] Department, Regional Planning Commissamd/or Levy
Court, as applicable. Once reapproved, subdiviglams may be
recorded and shall have the effect of supersediagtiginal record
major subdivision plan. The owner/applicant shb#n have five

years from the date of approval to obtain buildiegmits, commence
construction, and progress toward complefion.

The sole question before me here is whether Sedi8nl14(H) applies to the
Second Subdivision Plan and extends the expiringstcoction deadline. If it
does, the deadline for the Sheats to commencerachet is March 2, 2016, and
the County’s premature expungement of the Secobdigion Plan was invalid.
The Petitioners contend that on its face the Se@uiudlivision Plan was
approved and recorded in accordance with subse@idpnThe Sheats point to the
fact that at the insistence of the County, the 8écsubdivision Plan included an
explicit notice that it would supersede the Firgb&vision Plan. Furthermore, the
Second Subdivision Plan was submitted to and ajgordoy both the Regional
Planning Commission and the Planning Departmenihe Tounty responds by
arguing that “new plans” referred to in subseciidh are those plans submitted in
accordance with the procedures outlined in Sed®#14(G)(2). For the reasons

that follow, | reject the County’s argument, andbold that the Second Subdivision

291d. § 187-14(B).
2L1d. § 187-14(H).



plan was submitted, approved, and recorded in dacoe with Section 187-14(H)
of the Kent County Code, and that the Petitionems have until March 2, 2016 to
commence construction.

Our Supreme Court has recognized that “in the coatsbn of a statute, this
Court has established as its standard the seardedslative intent. Where the
intent of the legislature is clearly reflected mambiguous language in the statute,
the language itself control®” Only if the statutory language is ambiguous stioul
a court interpret a statute by looking beyond the® “A statute is ambiguous if
it is reasonably susceptible to different interatiens, or if giving a literal
interpretation to the words of the statute wouladléo an unreasonable or absurd
result that could not have been intended by thisltgre.”

Section 187-14, by its terms, is intended to regulhe “expiration of
recorded and approved plans [for] major subdivisi8n Each subsection of the
ordinance provides specific regulations regardimggterms of the expiration of the
County’s approval. As noted above, subsectiongignts developers five years

from the time the project was recorded to beginstoiction?® Subsection (D)

requires the County to provide two written notioédexpiration to landowners of

%2 qate v. Cephas, 637 A.2d 20, 23 (Del. 1994).

zj Dennisv. State, 41 A.3d 391, 393 (Del. 2012).
Id.

> Kent Cty. C. § 187-14(A).

%1d. § 187-14(B).



property that is part of an expiring developmerngl Subsection G of Section
187-14 provides that landowners who have receiaten that their projects will
expire can preserve those projects in two diffeveys:

(G) 1. The applicant has the opportunity tovple evidence to the
[Planning] Department establishing that construrctioas
commenced,;

2. The applicant may apply to the Department fappgoval of

the project for an additional five-year period iccardance
with the following procedures . . ..

Subsection (G)(2) then provides that any applicetoy a five-year extension shall
be reviewed by the Planning Department for consestevith all current land-use
regulations® After reviewing the application, the Planning Bement has three
options: (1) if the project is entirely consistentth current regulations, the
Director of Planning Services can reapprove thgeptp thereby granting the
applicant a new five years to commence construcii@nif the project requires
“minor revisions,” the Director shall provide natico the landowner of the
required revisions, and may approve the projecedhe revisions are complete,
thereby granting the applicant another five yearsdammence construction on the
project; or (3) if the project requires “considdealevision to an extent that would
change the scope of the project,” then the applicanst start from scratch,

submitting a “new application in accordance withidles 1V, V, and VI of this

271d. § 187-14(D).
281d. § 187-14(G)(2)(a).



chapter.®® The parties agree that the Plaintiffs did not wgpt reapproval under
subsection (G) and that the Second Subdivision étes not comply with current
zoning regulations.

The County’s argument that the phrase “new plamsubsection (H) refers
only to those plans submitted in accordance with suiose(G)(2) is at odds with
the structure of Section 187-14 and the plain lagguof subsection (H). The
structure of the ordinance is particularly illustra. Subsection (G) sets forth the
process by which a landowner can apply for a figaryextension of a soon-to-
expire development plan and the various ways ircivitihe Planning Department
can respond to that application. Subsection (&@)fies subsection (G)(2) by
providing that “all of the above-referenced reviews, determinations, and
reapprovals must be completed prior to the expinatf the five year period®
By its placement as a subpart of subsection (G) @nds explicit limitation to
“above-referenced” reviews, the Levy Court in sultisa (G)(3) clearly expressed
its intent that the reapprovals outlined in subhsectG)(2) would be bound by the
initial five-year deadline.

The lack of any similar limitation on subsection) (iHdicates that it has a
broader application than the County now contenfsbsection (H) stands as its

own subsection, not as a part of subsection (Gichwbuggests that “new plans”

291d. § 187-14(G)(2)(c)-(e).
301d. § 187-14(G)(3) (emphasis added).
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may encompass more than just those plans submittedesponse to an
administrative review under subsection (G)(2). eled, the facts of this case
illustrate that a developer in some instances mdymg new plans on its own
initiative, before, and independent of, receivingfice that its plans are set to
expire within a year. In the Sheats’ case, thdynstied a new plan in order to
connect their planned subdivision to the Countgwer system, rather than rely on
a community septic systeth. Because subsection (H) provides that “[o]nce
reapproved . . . subdivision plans . . . have tfextof superseding the original . . .
plan” and that “[tihe owner/applicant shall thernvédive years from the date of
approval to . . . commence construction” | findtthiee Second Subdivision Plan
does not expire until March 2, 2016, and that tleir@y’s expungement of the
Second Subdivision was premature and invalid.

The County argues that the Levy Court could rastehintended this result,
and that Section 187-14(H) is therefore ambiguaws should be interpreted in
light of other evidence beyond the text itself. eT@ounty believes that the
procedures set forth in Section 187-14(G) are ¢dhly means by which an

applicant can extend the expiration date of a agwreent project. The County

31 The Sheats concede that subsection (G) does metrythe Second Subdivision Plan, because
the Sheats had not “been notified that their ptgees] subject to expiration” at the time they
submitted the Second Subdivision Plan, and becthese never submitted an application for
reapproval in accordance with the procedures @dlim subsection (G)(2)ld. § 187-14(G).
Notwithstanding the fact that the Sheats made plicgtion for reapproval and an extension of
their five-year deadline under subsection (G), ttielysubmit and obtain approval of a new plan,
the Second Subdivision Plan.

11



contends that the purpose of the regulations sn&ure that unbuilt subdivisions
are compliant with current land-use regulationsluding density and other zoning
restrictions, before they are reapproved. Bec#uséd.evy Court could not have
intended that Section 187-14(H) allow developersidoan end-run around the
reapproval requirements of subsection (G), accgrtbnthe County, | should look
to extrinsic evidence, in particular the Countysnointerpretation of Section 187-
14, in interpreting the ordinance.

Though | understand the County’s concerns, | cahmonclude that the
statute is ambiguous. It is true that | may cosmsid statute ambiguous where
“giving a literal interpretation to words of theagite would lead to . . .
unreasonable or absurd consequentes.However, a literal interpretation of
Section 187-14, though perhaps undesirable fromQbanty’s perspective, is
neither absurd nor unreasonable. Here, the RfaimBquested reapproval of a
development approximately three yebefore receiving notice of expiration. The
Plaintiffs undertook an extensive reapproval prec@btaining reapproval from
the Regional Planning Commission, letters of naoeact from various
administrative agencies, and reapproval from trenihg Department in March

2011.

32 Coastal Barge Corp. v. Coastal Zone Indus. Ctrl. Bd., 492 A.2d 1242, 1246 (Del. 1985).

12



The County, has failed to explain why it approvkd Second Subdivision
Plan (which was not filed under, nor in compliangéh, subsection (G)), if in its
view reapproval under subsection (H) required resssion under subsection (G).
The County argues in its briefing that the Direabthe Planning Department may
administratively approve minor revisions to findams after the plans have been
recorded, and that these administrative reappral@lsot trigger an extension of
the plan’s expiration date under subsection (Hp@étion 187-14° However, the
only support the County cites for this argumenansaffidavit from Sarah Keifer,
the Director of the Planning DepartméhtThe Keifer Affidavit simply describes
the Department’s position that the Sheats’ SecarmtiiSision Plan was not a new
plan under subsection H. Neither the Keifer Affidavit nor the County’s bfi
provide a legal basis for that position.

To the extent the County is concerned that deestowill violate the spirit
of Section 187-14 by manipulating the reapprovalcpss under subsection (H),
the County is free to amend the ordinance. Whabunty may not successfully
do is approve a new subdivision plan—while reqgrine developer to indicate
that the new plan supersedes an old plan—and thlenma to interpret Section

187-14(H) in a manner inconsistent with its plaieaming.

¥ Resp.’s Op. Br. Opp. Mot. Summ. J. 4.
*1d., Ex. B.
%1d., Ex. B 11 3-8.
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1. CONCLUSION

For the foregoing reasons, the Petitioner’'s MofmmSummary Judgment is

GRANTED and the Respondent’s Motion for Summaryginent is DENIED.
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