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BeforeHOLLAND, JACOBS andRIDGELY, Justices.
ORDER

This 31stday of January 2013, upon consideration of theigsroral
arguments, their briefs, and the record in thig caisppears to the Court that:

1. Tze Poong Liu, the defendant-below (“Liu”), aplsefrom a Superior
Court order denying his second Superior Court GrahRule 61 motion for post-
conviction relief (“Rule 61 motionj. On appeal, he claims that his trial counsel
was ineffective because counsel convinced him thdsaw his appeal from the
order denying his first Rule 61 motion, and insteadile a motion for a new trial.

Liu withdrew his appeal on his counsel’'s recomméinda but his counsel never
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moved for a new trial. We hold that his counsebsiduct constituted ineffective
assistance of counsel und&rickland v. Washington,” and reverse and remand for
further proceedings in accordance with this Order.

2. This Court has previously narrated the undeglyacts inLiu v. Sate®
andChao v. Sate.* We do not repeat them here, and limit our retdahe facts
relevant to this phase of the proceeding.

3. Atter this Court affirmed Liu’s Murder First Dege and Felony Murder
convictions on direct appeal.iu filed a Rule 61 motiorpro se® The Superior
Court denied that motion in February 1994.iu appealed from that 1995 order
denying him post-conviction relief.

4. Liu's trial counsel also represented Liu in Hi895 direct appeél.
Counsel recommended that Liu voluntarily dismisat tippeal and instead move
for a new trial. In July 1995, Liu followed hiswasel’'s advice and withdrew his

appeal. Counsel, however, never moved for a nev ttn November 1995, Liu
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moved for a new trigbro se. The Superior court forwarded the motion to Liu’'s
counsel, who took no action. In February 1996, moved to have his trial
counsel dismissed and new counsel appointed. din¢ denied that request.

5. Six years passed. During that period, Liu wraienerous letters to the
trial court!® his counsel having never moved for a new tria.August 2007, Liu
filed a secondoro se Rule 61 post-conviction motion. This time the lticaurt
appointed new counsel, who filed a restated sedeol® 61 post-conviction
motion in January 2008.

6. Liu’'s second Rule 61 motion asserted four claims ruling on those
claims, the trial court, on February 29, 2012, csitl Liu's Felony Murder
convictions to Manslaughteron the basis of\Villiams v. State;*? but denied Liu’s
other claims?

7. On appeal from that order, Liu asserts onlymglsi claim — that he
received ineffective assistance from his trial ®inin connection with
withdrawing his appeal from the denial of his RGle motion. Liu contends that

his trial counsel undertook to move for a new tafér Liu withdrew (on counsel’s
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advice) his Rule 61 appeal, but counsel never did.claims that his counsel was
constitutionally ineffective and for that reasors bonvictions should be reversed
and a new trial granted.

8. We review a Superior Court order denying a nmfar post-conviction
relief for abuse of discretiof. We review questions of lade novo.”> The United
States Constitution guarantees effective assistahceunsel to a defendant in a
criminal cas€® To successfully demonstrate ineffective assistasfccounsel, a
defendant must demonstrate: 1) his attorney’s &sgmtation fell below an
objective standard of reasonableness,” and 2) tnegulprejudice, i.e, a
“reasonable probability” that his attorney’s dediti representation affected the
outcome of the judicial proceedints.

9. The trial court held that the conduct of Liugk counsel fell below an
objective standard of reasonablengssThat court also held, however, that Liu

could not demonstrate the prejudice required tabdish ineffective assistance of

14 Claudio v. Sate, 958 A.2d 846, 850 (Del. 2008) (internal citatimmitted).
151d. (internal citation omitted).

16 U.S.ConsT. amend. Vl:see also Strickland v. Washington, 466 U.S. 668, 686 (1984) (internal
citation omitted).

17 Srickland, 466 U.S. at 688, 694.

18 qatev. Liu, 2012 WL 2192939, at *9-10 (Del. Super. Feb. 28.2).



counsel, because (the court found) there was rebnedle probability that Liu’s
motion for a new trial, if prosecuted, would haweeb granted’

10. We agree that the conduct of Liu’s trial counsalated the first prong
of Srickland v. Washington.?® Liu voluntarily withdrew his 1995 Rule 61 appeal
on the condition that his trial counsel would mdeea new trial, yet trial counsel
never did so. We disagree, however, with the tmairt’s conclusion that Liu was
not prejudiced by his trial counsel’s deficientnegentation. Trial counsel himself
believed — and advised Liu — that a motion for negwal may have merit.
Specifically, trial counsel advised Liu that thevas “virtually no possibility that
[Liu would] win the [1995] appeal, but a chance si@xist that a Motion for [a]
New Trial will be granted.” Liu relied on that ade, and eight years later, has yet
to receive the benefit of a properly lawyered aresented new trial motion.

11. We accordingly reverse and remand with leave Lo, with the
assistance of counsel, to file and prosecute aeprowtion for a new trial in the
Superior Court. Because of the ineffective asscsaof Liu’s trial counsel, the
trial court shall consider Liu's motion for a newat without regard to any

procedural bars that may otherwise apply.
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NOW, THEREFORE, IT IS ORDERED that the judgmenttloé Superior
Court isREVERSED and REMANDED for further proceedings in accordance
with this Order. Jurisdiction is not retained.

BY THE COURT:

/sl Jack B. Jacobs
Justice




