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BeforeBERGER, JACOBS, andRIDGELY, Justices.

ORDER

On this 28 day of November 2012, it appears to the Court that

(1) Plaintiff-Below/Appellant, Brandon Givens, ape from the Superior

Court’s denial of his request for a writ of protiibn and declaratory judgment against

Defendant-Below/Appellee

Delaware  Harness Racing m@ssion  (“the

Commission”). Givens raises one claim on appé&zlens contends that the Superior

Court erred as a matter of law by denying his jetifor a writ of prohibition as there

was no other adequate legal remedy for the Comom'ssviolation of his due process

rights. We find no merit to Givens’ appeal, anfiradf.



(2) Givens had possessed a driver/trainer/owneensie, issued by the
Commission, since 2004. This license enabled Givemsrticipate in harness racing in
Delaware, which was how Givens earned his livirig. April 2010, the Commission
notified Givens that he had been selected for hudrag testing. Givens submitted a
urine sample, which tested positive for cocaingjcondone, and oxymorphone. As a
result, Givens’ harness racing license was sumynatispended. This was the third
time Givens had tested positive for drugs.

(3) The Commission informed Givens he was entitked a summary
suspension hearing within three racing days tordete whether he should remain
suspended pending a final disciplinary hearing ratidg. Givens elected to receive a
timely suspension hearing, which was held befoeeGbmmission’s Board of Judges on
April 18, 2010. The summary suspension hearingndiitouch the merits of Givens’
suspension; rather, it solely addressed the issuehether Givens would remain
suspended pending final determination of his cdse Board of Judges verbally issued
an order that Givens would remain summarily suspérnlt did not schedule a final
disciplinary hearing on the merits of the suspaemdiecause of Given'’s right to have
confirmatory drug testing of his urine sample.

(4) In August 2010, a Commission investigator ask&dens whether he
wanted confirmatory drug testing. Givens did rimif requested that the secondary

sample be DNA tested instead. The Commission eefuSivens’ request. The



Commission advised Givens that he still had timelégide whether to agree to the
confirmatory drug testing but still did not scheslal hearing on the merits.

(5)  On October 1, 2010, Givens’ attorney wrote @wmmission contending
that her client's “lengthy and indefinite ‘unoffadi suspension” exceeded the
Commission’s authority and jurisdiction. She dedeh that Givens’' license be
reinstated. The Commission’s counsel respondedl tthe Board of Judges was
“awaiting Mr. Givens(sic) advice concerning whether he wants to proceed with

confirmatory drug testing....” The Commission’soatey went on to explain it was
“[his] understanding” that if Givens advised thedsd of Judges that Givens wanted the
confirmatory drug testing, and it failed to confiime initial positive test, the license
suspension would be lifted. The Commissions’ attgrfurther explained that if the
confirmatory test confirmed the initial results,ibGivens advised the Board of Judges
that Givens did not want the confirmatory testiogducted, the Board of Judges could
schedule Givens’ hearing.

(6) Givens filed a complaint in the Superior Cdorta writ of prohibition and
declaratory judgment against the Commission withSliperior Court two weeks later.
Givens requested the writ of prohibition on theupds that the Commission violated
his right to due process and acted in excess qindiction. The Commission moved
to dismiss and Givens moved to stay the adminig&aproceedings before the

Commission. The Superior Court ordered the DNAirigsGivens sought and the

results showed that Givens could not be excludethasgiver of the sample. The
3



Commission renewed its motion to dismiss, allegihgt a writ of prohibition was
inappropriate because Givens had an adequate legaddy in the form of an
administrative hearing and a right to appeal tisalteng order under Bel. C.8 10026.

(7) The Superior Court issued an order on Noveni?er2011 denying the
Commissions’ motions to dismiss, and denying Giveresjuest for a writ of
prohibition! The court concluded that Givens had an alteradéigal remedy and that
the Commission had not denied Givens due protdsdss appeal followed.

(8) Meanwhile, the Commission’s Board of Judgesd ha&l hearing on the
merits of Givens’ suspension on January 5, 201®er{S pleaded no contest to the drug
allegations. Givens did not raise any of his dwec@ss arguments during the hearing.
The Board of Judges found Givens in violation o hcense by testing positive for
drugs and he was additionally found to have engagednduct injurious to racing. As
this was Givens’ third positive test for drugs, &g was fined $2,000 and suspended
for five years. The period of suspension beganApnl 13, 2010, which credited
Givens for the time he was summarily suspendedapyeal was taken.

(9) In this appeal from the denial of the writ abpibition, Givens argues that
the Commission’s regulations, on their face andapplied, deprived him of due

process. Givens contends that the Commissionpstlipitself of jurisdiction by

! Givens v. Delaware Harness Racing Comr2®11 WL 5822626 at *2 (Del. Super. Nov. 17, 2011)
?1d. at *5.
*1d. at *6.



violating his due process rightdeaving him no adequate legal remedy but a writ of
prohibition, which would restore his harness racimgnse. Delaware courts have
observed that “the issuance of a [writ of prohdniirests within the sound discretion of
the [trial court].” Accordingly, we review a trial courts denial ofrvait of prohibition
for abuse of discretion. We review issues of sstitntional dimensiome novd

(10) A writ of prohibition is an “extraordinary ready” and legally equivalent to
an injunction’. It issues from a Superior Court to a lower tridiutonly for the purpose
of preventing the inferior tribunal from exceeditig limits of its jurisdiction? The
writ of prohibition is designed to “keep the admsination of justice in orderly channels,
and to prevent unwarranted assumption of power pgesons or matters not within the
legitimate cognizance of the inferior tribundl.’Because the writ of prohibition is an
extraordinary remedy, it “cannot be used as a gutestfor an appeal® The writ will
be denied “if the petitioner has another adequate amplete remedy at law for the

correction of the asserted error of the court beldw

* See generallarry v. Barchj 443 U.S. 55 (1979).

> Family Court v. Dept. of Labor & Indus. Relatiord20 A.2d 777, 780 (Del. Ch. 1974).

®CML V, LLC v. Bax28 A.3d 1037, 1040 (Del. 2011) (citiSgigars v. State674 A.2d 477, 479 (Del.
1996)).

’ Petition of Barbege693 A.2d 317, 318 (Del. 1997) (citidrahams v. Superior Coyrt31 A.2d
662, 670-71 (Del. 1957).

8 Matushefske v. Herlihy214 A.2d 883, 885 (Del. 1965).

%d. (citing Canaday v. Superior Coyrt16 A.2d 678, 681 (Del. 1955)).

19Workers’ Compensation Fund v. Indus. Acc., B&9 A.2d 785, 2007 WL 2323494 at *1 (Del.
2007).

11 Canaday 116 A.2d at 682.



(11) InSteigler v. Superior Courtye explained that while the basis for issuing
a writ of prohibition will ordinarily be lack of pisdiction over the subject matter or
person, it may be issued in other circumstance® €uth circumstance is “where
fundamental constitutional rights have been viaatguring the course of the
proceedings leading to the ordér.” A court’s jurisdiction, existing at the
commencement of judicial proceedings, “may be *losthe course of the proceedings
by deprivation of constitutional rights. . .the dodwill then] no longer [have]
jurisdiction to proceed!® Thus, a writ of prohibition “may lie where thewer court
has lost jurisdiction to enter the order in questiby reason of violation of a
defendant’s fundamental constitutional rights, joted there is no other adequate legal
remedy.™

(12) UnderSteigler our analysis is two-fold: (1) was there an addguegal
remedy available to Givens other than a writ ofhgsdgion, and (2) if not, was the
Commission acting in excess of its jurisdictionvbglating Givens’ due process rights?
We find the answer to the first prong to be in &fiermative; accordingly, there is no
need for us to reach the issue of whether the Cesiom deprived Givens of due

process?

12 Steigler v. Superior Cour252 A.2d 300, 303 (Del. 1969).
ij Steigler,252 A.2d at 303citing Johnson v. Zerbs804 U.S. 458 (1938)).

Id.
15 We do note that in the context of another protessilicense the General Assembly has directed
that a hearing must be scheduled within 60 daygstemporary suspensiosee24 Del. C.§ 1923(d).
The General Assembly could address the schedulitigedhearing by amendingC3l. C.§ 10026 or
the Commission could do so under its rulemakinpanitly. See3 Del. C.8§ 10005.
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(13) The Superior Court correctly found on the $aat this case that Givens had
an adequate legal remedy in his right to appeaCiimamission’s order after exhausting
his administrative remedies. This is provided fir the Commission’s enabling
statute’® and by Rule 10.3.15 of the Commission’s regulaiéon Based on the
foregoing, the Superior Court did not err in codlohg Givens had an adequate legal
remedy. Nor did the Superior Court abuse its dismn in refusing to issue a writ of
prohibition on the facts of this case.

NOW, THEREFORE, IT IS ORDERED that the judgmenttod Superior Court

is AFFIRMED.

BY THE COURT:

/s/ Henry duPont Ridgely
Justice

163 pDel. C.8 10026
173 Del. Admin. Cod&01-10.3.15.



