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Before me are cross motions for attorneys’ feesoimmection with a dispute
over a merger between Perfumania Holdings, Incerftfnania”), and Parlux
Fragrances, Inc. (“Parlux”). The Plaintiff, JoseaBji as a stockholder of Parlux,
sought to enjoin the merger on the basis that tr& directors failed to secure
the best price for the Parlux stockholders andedaito disclose all material
information in regard to the merger. On April 5,120 | granted the Plaintiff's
preliminary injunction motion in part and orderedsapplemental corrective
disclosure. Parlux made the additional discloswefore the merger vote, so the
merger went forward without delay.

Both parties have moved for attorneys’ fees. Than&ff argues that he is
entitled to attorneys’ fees under the “corporat@ef€’ doctrine because the
supplemental disclosure generated a non-monetargfibéo Parlux stockholders.
Parlux Fragrances, Inc., Frederick E. Purches, riGl@opman, Robert Mitzman,
Esther Egozi Choukroun, and Anthony D’Agostino lectively “the Parlux
Defendants” or “the Defendants”) contend that they entitled to attorneys’ fees
under the bad faith exception to the American mtefees and costs, or as a
sanction under Court of Chancery Rule 11. For #esons below, | deny the
Defendants’ fee application and award the Plairgifbortion of the fees that he

seeks.



. BACKGROUND

A. The Companies

Parlux is a Delaware corporation, headquartered Flarida, which
manufactures and distributes “prestige fragrarfcast beauty products.

Perfumania is a Florida corporation, headquartenetlew York, which
distributes and sells perfumes and fragrances.

B. Procedural History

On December 23, 2011, Perfumania announced anragnéeto acquire
Parlux (the “Proposed Transaction”). Within a mgrte Proposed Transaction
was the target of several lawsuits, each purpotbnghampion the rights of Parlux
stockholders. The first of these actions was fiteérlorida state court on January
5, 2012 (the “Florida Action”). Another stockholdsought to intervene in the
Florida Action on January 19, 2012, before filing bwn action on February 8,
2012. On January 30, 2012, Plaintiff Jose Diagifdeit in this Court. All three
actions sought to enjoin Perfumania’s acquisitiorParlux, on behalf of Parlux
stockholders, based upon similar allegations addegaate disclosure and breach of
fiduciary duty.

On February 6, 2012, the Plaintiff filed a Motian Expedite this litigation.

The parties briefed the issue, and on Februan2@52, | heard argument on the

L Compl. 1 2.



Plaintiffs Motion. Rather than address whether tR&intiff's claims were
colorable, the Defendants argued—although they m@tdso moved—that this
action should be stayed in favor of the Floridaidwet Because the Defendants had
implicitly conceded that the Plaintiff set forth lomble claims, | granted the
Plaintiff's Motion to Expedite, and instructed tbefendants to file a motion to
dismiss or stay as they saw fit.

That same day, the Defendants filed their MotiorStay in favor of the
Florida Action. The parties fully briefed the issa@d on March 5, 2012, | issued a
memorandum opinion denying the Motion to Stay.

The parties briefed the Plaintiff's Motion for agiiminary Injunction, and
on March 23, 2012, | heard argument on that Motn.April 5, 2012, in an oral
ruling, | ordered that a single supplemental cdivedisclosure be made.

C. The Supplemental Disclosure

At the preliminary injunction hearing, the Plaiftiargued that the
Defendants failed to disclose free cash flow priges prepared by Parlux’s
management and provided to Parlux’s financial ayidPeter J. Solomon
Company (“PJSC”). Parlux’s S-4 as well as its Maéci2012 Definitive Proxy
Statement (the “Proxy”) disclose that “PJSC coneldich discounted cash flow

analysis . . . based on the future free cash flow®arlux . . . and for Perfumania .

% Dias v. Purches2012 WL 689160, at *1 (Del. Ch. Mar. 5, 2012).
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. as estimated and provided to PJSC by the mamage of Parlux and
Perfumania, respectively.”As the Plaintiff pointed out, this Court has héfat
‘management’s best estimate of the future cash ftdwa corporation that is
proposed to be sold in a cash merger is clearlenahtinformation.” The Proxy
did not disclose the management projections puedbrtprovided to PJSC. The
Defendants eventually submitted an affidavit abgsthat Parlux’s management
did not prepare future free cash flow estimates. Accollglirany indications to the
contrary in Parlux’s S-4 and Proxy were simply, gwdsumably inadvertently,
false. | found this inaccuracy material becausetogkbolder could give extra
weight to PJSC'’s discounted cash flow analysi®ibklieved that the analysis was
based on management's own estimates; thereforegddred a correction that
disclosed that the Proxy was inaccurate and tha€CHihd relied on its own future
free cash flow estimates rather than managemestimates.

The Defendants incorrectly assert that | did mangthe Plaintiff's Motion
for a Preliminary Injunctionl. The Defendants operate under the premise that
because | did not enjoin the merger itself, thenfféis claims were mooted. | did

not enjoin the merger because | assumed—correaslyit turned out—that the

3 Parlux Fragrances, Inc., Proxy Statement 75 (Schad)) (Mar. 6, 2012); Compl.  49.

* Maric Capital Master Fund, Ltd. v. Plato Learningd, 11 A.3d 1175, 1178 (Del. Ch. 2010).

> SeeParlux Defs.” Br. Opp’'n Pl.’s Mot. Att'ys’ Fees (tenafter “Parlux Defs.’ Opp’n Att'ys’
Fees”) at 1 (“Plaintiff asserted 67 separate dsale claims in his non-verified complaint. The
Court rejected them all. . . . No injunction wadeead. Not a single one of these efforts
succeeded.”); Opening Br. Supp. Parlux Defs.” Mbismiss at 9 (“The Court did not
preliminary enjoin this merger because it found ch a request was ‘unwarranted.”).
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supplemental disclosure could be made without aydel the merger timetable.
Nevertheless, | informed the parties that if thppdemental disclosure could not
be made, | would revisit the Plaintiffs request émjoin the merget. The
Defendants seemingly overlook the fact that | fouhd S-4 and Proxy to be
materially misleading and that | entered a positinginction ordering that a
correction to the Proxy be made, thus granting Blaintiffs motion for
preliminary injunction in part.

D. Current Motions

Before me now are the Plaintiffs Motion for Attays’ Fees, the
Defendants’ Motion for Sanctions and Attorneys’ &eand the Defendants’
Motion to Dismiss. The Plaintiff asserts that asresult of his efforts, the
stockholders received a benefit from the supplealerurrective disclosure, and
the Plaintiff has moved for $500,000 in attornefggs and expenses for obtaining
that benefit. In addition to opposing the PlairgifMotion, the Defendants have
filed their own Motion for Sanctions and Attorney&es. The Defendants argue
that the Plaintiff did not properly verify the Colamt before it was filed, in
violation of Court of Chancery Rules 3(aa) and }(Bp’ The Defendants contend,

therefore, that they should be awarded attornegss fbased on the bad-faith

® SeePrelim. Inj. Ruling Tr. at 26:13-15 (Apr. 5, 201¢) assume that the disclosures can be
made without enjoining the merger. If it can’t,afurse, let me know and | will decide how to
proceed.”).

" SeeCh. Ct. R. 3(aa); Ch. Ct. R. 11(b)(3).



exception to the American rdler as sanctions under Court of Chancery Rule 11
(“Rule 11")?°

For the reasons below, | deny the Defendants’ Nofar Sanctions and
Attorneys’ Fees, and | award the Plaintiff attorsiefges and costs in the amount
of $266,667. | also grant the Defendants’ MotiorDismiss the remainder of this
action, a motion the Plaintiff does not oppose.
[I. DEFENDANTS’ MOTION FOR SANCTIONS AND ATTORNEYS' FEE S

Before | address the Defendants’ arguments, a fevdsvare warranted on
how Jose Dias came to represent the Parlux stod&t®dl cause. Dias is a
Portuguese nationd].Based on Dias’ testimony and an affidavit subrditbg his
counsel, it appears that Dias read a Levi & Koigind_P (“L&K”) press release,
issued on December 27 or 29, 2011, announcingthieafirm was “investigating
the Board of Directors of Parlux . .. for possibieaches of fiduciary duty and
other violations of state law in connection withetale of the Company to
Perfumania.” The press release contained a brief descripticheterms of the
merger and indicated that L&K was investigating rsunonspecific concerns as

whether the Parlux board “failled] to adequatelpsithe Company” or whether

8 See Johnston v. Arbitrium (Cayman Islands) Hand@s 720 A.2d 542, 545-46 (Del. 1998):;
Beck v. Atl. Coast PL368 A.2d 840, 850-51 (Del. Ch. 2005).

°Ch. Ct. R. 11.

19 Teleph. Dep. Jose Dias 3:11-7:9 [hereinafter Diep.], Decl. Blake A. Bennett Supp. Pl. Jose
Dias’ Opp’'n Parlux Defs.” Mot. Sanctions & Att'y$ ees Ex. 2; ee alsoVerification to the
Compl.

1 Aff. Donald J. Enright Ex. 1 [hereinafter Enrighitf.].
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“Perfumania [was] underpaying for Parlux sharé<ias first contacted L&K by
email on December 29, 2031and on January 30, 2012, Dias and L&K filed the
Complaint in this action. The Defendants conterat ®laintiff's counsel was the
true impetus behind the litigation, motivated bg trearch for attorneys’ fe&s.

A. Bad-Faith Litigation

The Defendants seek to recover their fees undebdhefaith exception to
the American rulé® “There is no single standard of bad faith . .thea, bad faith
is assessed on the basis of the facts presenthd tase*® Examples of bad-faith
conduct include unnecessarily prolonging or delgyitigation, falsifying records,
knowingly asserting frivolous claims, “misleadirgetcourt, altering testimony, or

changing position on an issu.However, parties claiming bad faith must meet

21d.
131d. 1 3, 5; Dias Dep. 16:22-17:15.
14 At the preliminary injunction hearing, Defendantsbunsel “found it difficult ... to
understand why [Parlux had] spent literally hundred thousands of dollars dealing with a
complaint that is completely unknown by the Pldintvho runs a gas station in Portugal.”
Prelim. Inj. Hr'g Tr. 107:2-6 (Mar. 23, 2012). Rirghe parties dispute whether Dias is a gas
station owner or economis€ompareDias Dep. 5:20-21with Prelim. Inj. Hrg. Tr. 106:21-
107:8. In my view, the two occupations are not rallju exclusive. Second, and more
importantly, if Defendants’ counsel was attempttogdisparage Dias with his comments, that
endeavor was misplace8eePrelim. Inj. Hrg. Tr.106:21-24 (“I know the Courbes not want to
hear this and my local counsel, who has been iadéuto me, has told me that she is going to
stand up and tackle me if | got into this issuesBe also id107:7-9 (“I was told | shouldn’t say
that . . . It's demeaning. It's probably a wondédas station.”). All stockholders of Delaware
corporations—gas station owners and economiste-alidee entitled to fair treatment at the
hands of their fiduciaries.
15 Arbitrium (Cayman Islands) Handels AG v. Johns@0b A.2d 225, 232 (Del. Ch. 1997).
ij Beck v. Atlantic Coast PLLB68 A.2d 840, 851 (Del. Ch. 2005).

Id.



“the stringent evidentiary burden of producing é&ieevidence’ of bad-faith
conduct.*

Defendants allege that Dias engaged in bad-fdijation because he failed
to comply with the complaint-verification requirente of Court of Chancery
Rules 3(aa) and 11(b)(3). Rule 3(aa) requiresatigs in a lawsuit to verify their
claims by swearing or affirming their belief thAetmatters contained therein are
true’® Similarly, Rule 11(b)(3) requires that a plairigfEounsel certify “that to the
best of the person’s knowledge, information, antlebg the allegations in a
pleading “have evidentiary support or, if speciaty identified, are likely to have
evidentiary support after a reasonable opportufoty further investigation or
discovery.® The Defendants assert that Dias admitted in hpssigon that he did
not read the S-4 before filing the Complaint, amdist could not verify the
truthfulness of the claims in his Complaint.

The Defendants fail to carry their burden of prawygdclear evidence that
Dias did not accurately verify the complaint. WHileas’ testimony contains some
inconsistencies regarding when he reviewed the’Stde deposition was done

over the telephone with someone whose first languiagnot Englis® More

B4,

19Ch. Ct. R. 3(aa).

20 Ch. Ct. R. 11(b)(3).

2L parlux Defs.’ Br. Supp. Mot. Sanct. & Att'ys’ FeBs5.
2 SeeDias Dep. 18:13-14.

%1d. at 3:11-18.
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importantly, Dias testified that before he file@d tBomplaint he consulted with his
Portuguese counsel, who helped him review the Bddeaaluate the merits of the
case’* Such a consultation, in light of the circumstanagas a prudent way to
proceed, and would provide a sufficient basis f@sio verify his belief as to the
truthfulness of the claims in the Complaint. Acaongly, Defendants have failed to
establish by “clear and convincing” evidence th&dor his counsel acted in bad
faith.

B. Rule 11 Sanctions

The Defendants’ Rule 11 argument resembles thgunaent that Dias
brought this litigation in bad faith. Essentialthe Defendants argue that Dias did
not review the S-4 prior to filing the Complaintdawas merely a conduit through
which L&K pursued its own interests. For the samasons that the Defendants
failed to meet their burden to show Dias acted ad Kaith, | find no reason to
exercise my discretion and award attorneys’ fees senctiorf>

Having so found, the Defendants’ motion for feesamctions is denied.

**1d. at 26:24-27:20.

> Because Rule 11(c) indicates that this Court,rgft@viding a party with “notice and a
reasonable opportunity to respond may. . .impose sanctions for misrepresentations made in
papers filed with the Court. . .. [tjhe impositiohsuch sanctions . . . is wholly discretionary.”
Paron Capital Mgmt., LLC v. Cromhi€2012 WL 214777, at *6 (Del. Ch. Jan. 24, 2012)
(footnote omitted) (quoting Ch. Ct. R. 11(c)).
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lll. DIAS’ MOTION FOR ATTORNEYS’ FEES

A. Entitlement to Fees and Expenses

Under the corporate benefit doctrine, plaintiffs ymiae reimbursed for
attorneys’ fees and expenses in corporate litigafioGenerally, under the
American system each side bears its own costs; Venwehen a litigant confers a
benefit upon a stockholder class the litigant cacoup an award for fees and
expenses for its work in generating the berféfithe “corporate benefit need not
be measurable in economic terms, and as a rekalges in corporate policy or a
heightened level of corporate disclosure, if attidible to the filing of a
meritorious suit, may justify an award of counssid.

Here, the Plaintiff conferred a benefit upon Padtockholders by obtaining
the supplemental corrective disclosure. HencePtamtiff can recoup a fee award
for generating that benefit. The only remainingiesss the proper amount of that
award.

B. The Fee Award Standard

When determining the amount to award, this Coudoignizant of the need

to prevent unwholesome windfalls while simultandplencouraging counsel to

zj See United Vanguard Fund, Inc. v. TakeCare,, I6@3 A.2d 1076, 1079 (Del. 1997).

Id.
28 San Antonio Fire & Police Pension Fund v. Bradh2910 WL 4273171, at *7 (Del. Ch. Oct.
28, 2010).
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assert meritorious claims in the futdfeDelaware courts address these interests
through the factors set forth by our Supreme CouBugarland Industries, Inc. v.
Thomas® These factors are:

(i) the amount of time and effort applied to theedy counsel for the
plaintiffs; (ii) the relative complexities of thatigation; (iii) the
standing and ability of petitioning counsel; (iMetcontingent nature
of the litigation; (v) the stage at which the ldatgon ended; (vi)
whether the plaintiff can rightly receive all theedit for the benefit
conferred or only a portion thereof; and (vii) thige of the benefit
conferred’*

29 See In re Compellent Techs., Inc. S’holder Li@11 WL 6382523, at *18 (Del. Ch. Dec. 9,
2011) (“In setting fee awards, the Court seeksetward plaintiffs’ counsel appropriately for
bringing meritorious claims while avoiding socialljnwholesome windfalls.”)San Antonio
Fire, 2010 WL 4273171, at *12 (“The Court is mindfulathin making its determination, the
amount of the award should incentivize stockholdarsd their attorneys) to file meritorious
lawsuits and prosecute such lawsuits efficientlthaut generating any unnecessary windfall.”);
In re Cox Radio, Inc. S’holders Litig2010 WL 1806616, at *20 (Del. Ch. May 6, 2010 (*
court’s goal in setting a fee award should be toicawindfalls to counsel while encouraging
future meritorious lawsuits.”¥-ranklin Balance Sheet Inv. Fund v. Crowl@907 WL 2495018,

at *12 (Del. Ch. Aug. 30, 2007) (“Historically, Cmbare courts grant attorney’s fee awards in
shareholder suits to promote efficient litigatidmueritorious lawsuits, while avoiding windfalls.
Fee awards should encourage future meritorious uisvdy compensating the plaintiffs’
attorneys for their lost opportunity cost (typigatheir hourly rate), the risks associated with the
litigation, and a premium.”)see also Julian v. Eastern States Const. Serv., B609 WL
154432, at *2 (Del. Ch. Jan. 14, 2009) (“The publidicy of Delaware includes ‘provid[ing] an
incentive to stockholders to bring a derivativet $aienforce the rights of the corporation as a
whole under circumstances in which filing suit ttfagce only their individual rights would be
prohibitively costly or otherwise impracticablegtlby leaving unchallenged actionable wrongs
against the corporation.” (quotir@arlson v. Hallinan 925 A.2d 506, 547-48 (Del. Ch. 2006))).
0EMAK Worldwide, Inc. v. Kur2012 WL 1319771, at *4 (Del. Apr. 17, 2012).

3 In re Celera Corp. S’holder Litig 2012 WL 1020471, at *30 (Del. Ch. Mar. 23, 2012)
(quotingln re Plains Res. Inc. S'holders Liti@005 WL 332811, at *3 (Del. Ch. Feb. 4, 2005)).
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The magnitude of the benefit conferred and whetiemplaintiff can rightly
receive all credit for the benefit conferred reedie greatest weigfft.Ultimately,
though, the amount of an award is within the sadisdretion of this Court

Below, | address thBugarlandfactors. In addition to the size of the benefit
conferred, | pay special attention to the time affdrt applied to the case by
counsel for the Plaintiff.

C. Contingency, Credit, and Experience

The contingent nature of the litigation and theddrdor the benefit
conferred require little analysis. Plaintiff's caah has affirmatively represented
on the record that it took this case on a contihdpasis* and the Plaintiff can
rightly receive all the credit for the benefit cernted.

The Defendants argue that the standing and alfitf?laintiff's counsel
does not support the requested fee because Hlaictlunsel did not adequately
rely on its experience when bringing this suit. Thefendants assert that if
Plaintiff's counsel's experience was effectivelyedsin this instance, Plaintiff's
counsel would have realized that its claims wereithass. | find this argument

unpersuasive. The Plaintiff's success at trial isop that Plaintiff's counsel

%2 Celerg 2012 WL 1020471, at *30.

33 swann Keys Civic Ass’n v. Sham8F1 A.2d 163, 170 (Del. 2009) (“The Court of Cbery’s
discretion is broad in fixing the amount of attorsiefees to be awarded.” (quotifkGung v.
Cole Nat. Corp.884 A.2d 500, 506 (Del. 2005))).

3 The Defendants argue that | should not considier féttor because Plaintiff's counsel has
failed to provide evidence showing this arrangeméam, however, satisfied with Plaintiff's
representation.
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effectively employed its experience. To the extdrg Plaintiff brought weak
claims, | address that consideration elsewhereishapinion.

D. Time, Effort, Benefit Conferred, Complexities ata8 of the Litigation

For better or worse, after the announcement of eg@neor acquisition,
stockholder class action suits typically followdiknushrooms follow the rain.
Because mergers proceed on an urgent timeline, lewhuse stockholders
generally lack specific information about directoinduct in selling the
company, complaints challenging the mergers arenoficlad in boilerplate,
seeking injunctive relief or damages, with the etagon that a substantial
amendment to the complaint will ensue followingcdigery and once the proxy
materials became availabl& Rather than carefully considering what claims have
merit, some plaintiffs file a broad and general ptaimt, taking a scattershot
approach in the hopes that the case will be expadithose plaintiffs then rely on
the Court to winnow their claims, determining whiahe meritorious and what
value they confer upon the stockholders.

This dynamic obviously creates a risk of excessmger litigation, where
the costs to stockholders exceed the benefitsh®mwther hand, the diffuse nature
of corporate ownership means that, absent clagsnactmany wrongs would not

be remedied. Class actions give any stockholddicmiftly interested the ability

% Dias v. Purches2012 WL 689160, at *1 (Del. Ch. Mar. 5, 2012).

15



to act as an independent prosecutor and vindicateklslders’ rights. Class
actions also give attorneys a reason to represkemtc whose claims are
individually worth little but in the aggregate awerth much more*®

But what then is the analog of prosecutorial disorein corporate class
actions? It is the ability of bench judges over yndiverse jurisdictions to shift
fees in a way that discourages overuse or abugbeotlass action mechanism
while encouraging meritorious suits. The fact tm&rger litigation has gone from
common to ubiquitous in just a few years suggdsés the current balance of
incentives is flawed’

This suit raises the issue of how to apBlygarlandwhere a plaintiff brings
a meritorious claim alongside unproductive, boil@® claims. Consider two
potential challenges to a merger. One complairgesia single claim, and the
plaintiff successfully litigates that claim, achieg a material disclosure for the

benefit of the stockholders after 100 hours of#tion effort. A second complaint

3% See generally In re Fuqua Indus., Inc. S’holdeigLit752 A.2d 126, 133 (Del. Ch. 1999)
(“Our legal system has privatized in part the ecganent mechanism for policing fiduciaries by
allowing private attorneys to bring suits on betwilhominal shareholder plaintiffs. In so doing,
corporations are safeguarded from fiduciary brea@ma shareholders thereby benefit. Through
the use of cost and fee shifting mechanisms, @ia#torneys are economically incentivized to
perform this service on behalf of shareholders.”).

3" Robert Daines & Olga Koumrian, Recent DevelopméntShareholder Litigation Involving
Mergers and Acquisitions 2 (2012pvailable at http://www.cornerstone.com/files/News/
9e101f01-847a-47ff-a62d-b23e3d019cca/Presentatewgittachment/5d699795-5{25-4864-
8e7f-b656446965b5/Cornerstone_Research_SharehildedA Litigation_03 2012.pdf (last
visited Aug. 30, 2012) (indicating that acquisiorelued at over $500 million attracted lawsuits
53% of the time in 2007, and over 95% of the tim@010 and 2011).
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raises the same disclosure claim and the plaistiffcessfully litigates it to the
same result. The second complaint also allegesrdauof unsuccessful, perhaps
even uncolorable, claims. The total time investgglaintiffs’ counsel in litigating
the second complaint is 200 hours. Which actiorulshbe better rewarded? In this
opinion | consider such an issue.

1. Benefit Conferred

The size of the benefit conferred by a correctiwveptemental disclosure is
inherently incapable of direct calculation, and]lt[gaupplemental disclosures are
not equal.®® In light of this problem, this Court attempts tb laast achieve
consistency, looking at prior decisions to guideéufe ones® This method
“promotes fairness by treating like cases alike emdarding similarly situated
plaintiffs equally.*® Moreover, consistency brings systemic benefitshsas
“reducf[ed] opportunities for forum-shopping and ethtypes of jurisdictional
arbitrage.** As a benefit to both the bench and the bar, Vibar@ellor Laster, in
In re Sauer-Danfoss Inc. Shareholders Lijtigatalogued a series of cases, the
principal disclosure/benefit in those cases, amdftle ultimately awarde&auer-

Danfossindicates that “[tlhis Court has often awardedsfed approximately

% |n re Sauer-Danfoss Inc. S’holders Liti§011 WL 2519210, at *17 (Del. Ch. Apr. 29, 2011).
%1d.; In re Golden State Bancorp Inc. S’holders Litig000 WL 62964, at *3 (Del. Ch. Jan. 7,
2000) (“In cases generating nonquantifiable, nonetemy benefits, this Court has juxtaposed the
case before it with cases in which attorneys hateesed approximately the same benefits.”).
;“; Sauer-Danfoss2011 WL 2519210, at *17.

Id.
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$400,000 to $500,000 for one or two meaningful ldmares, such as previously
withheld projections®

The benefit that the Plaintiff conferred on thecktmlders here was a single
material supplemental corrective disclostir@he Plaintiff's initial theory—that
management projections had been withheld—was bdsedtly on the proxy
materials, but proved to be incorrect. The actuastldsure achieved was that,
contrary to Parlux’s proxy, no management cash fwajections had been made
or communicated to PJSC. To my mind, this is alossoe that, though material,
provides less value to stockholders than the disciof actual, relied-on, internal
management forecasts. | find, therefore, that aaravof $400,000, including
costs, which is the lower end of tBauer-Danfossange, would be consistent with

prior awards.

*21d. at *18.

3 The Defendants argue that Plaintiff's conferred lmenefit to stockholders because the
disclosure that | directed the Defendants to makes wdifferent than what Plaintiffs sought.
Parlux Defs.” Opp’'n Att'ys’ Fees at 1 (“The Couritddrequire one brief additional corrective
disclosure pertaining to one of two fairness opisioThis disclosure found no mention in the
non-verified complaint or in the motion for injunct relief.”). The Defendants assert that
“[r]Jather than disclosing what Plaintiff's counsetquested be disclosed, Parlux made one
disclosure to clarify an existing disclosure chanfy that Plaintiff had no basis for a claim.”
Parlux Defs.” Opp’n Att'ys’ Fees at 9. The Defenttaargument is that if a proxy statement
incorrectly informs a reader that certain mateirdlormation existed, but in reality that
information did not exist, a complaint requestihg tisclosure of this information cannot be
meritorious, because the undisclosed material mdédion can never actually be disclosed. In
short the Defendants are saying “Because we filéals® proxy statement with the Securities
and Exchange Commission, it was impossible for Bhaintiff to be right; therefore, the
Plaintiff's suit could not have been meritoriou$le Defendants’ logic is unconvincing.

18



2. Time and Effort

As a cross-check on whether a fee award is reaknrthis Court examines
the time and effort expended by courféelhis Court considers both the time and
the effort spent because of the different motivaiand incentives that each
produce$® Emphasizing only time might invoke perverse inbergt’® This Court,
therefore, emphasizes the effort put forth by théngiff.*” “What did the plaintiff
do?” Did the plaintiff “engage[] in adversarial dsery, obtain[] documents from
third parties, pursue[] motions to compel, andgjéite[] merit-oriented issues?'Or
did the plaintiff let the case “sit idle for extedl periods of time, and then

settle .. . without evidence of any actiori?”

The Plaintiff, here, did put forth a substantialcamt of effort to obtain the
supplemental corrective disclosure. The Plaintif§@&ged in adversarial discovery
and successfully litigated (1) a motion to expedi#® a motion to stay, and (3) a

preliminary injunction hearing.

* Sauer-Danfoss2011 WL 2519210, at *20 (“The time and effort erged by counsel serves
?55 a cross-check on the reasonableness of a fed.gwa

Id.
4.
*” See Ams. Mining Corp. v. Therigu012 WL 3642345, at *39 (“In this case, the Coufrt
Chancery properly realized that more important thanrs is effort, as in what [p]laintiffs’
counsel actually did” (internal punctuation remoye€ompellent 2011 WL 6382523, at *28
(“More important than hours is ‘effort, as in whaltintiffs’ counsel actually did.” (quoting
Sauer-Danfoss2011 WL 2519210, at *20.)).
jz Sauer-Danfoss2011 WL 2519210, at *20.

Id.
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However, it is exceedingly difficult to determindet degree to which
Plaintiff's counsel deserve to benefit from thereaall litigation effort. In addition
to the successful claim, the Complaint listed mavgak, even non-colorable
claims, as | describe below. Not only did Plaintgfesent dozens of meritless
claims, but Plaintiff's counsel has also made ffidilt for me to determine how
Plaintiff's counsel divided its time between wheaid chaff. Plaintiff's counsel
asserts that it spent over 617 hours and appro&lynai35,560 in expenses
litigating this action through the preliminary imjction hearing, yet fails to include
a detailed account of what time was spent on whatiqular task. Instead, the
Plaintiff has merely presented affidavits with lusyms for expenses and the total
hours spent by each individual attorney. | am umdbl determine how many of
those 617 hours were devoted to providing valuBadux stockholders, and how
many were devoted to claims that amounted to aen@fstesources. Stockholders
ultimately pay for the defense of meritless expadlititigation, offsetting the
benefits received by a stockholder class.

Accordingly, Plaintiffs’ attorneys should not getedit for larding a
complaint with obviously meritless claims. Iin re BEA Systems, Inc.
Shareholders Litigationa fee-award claim was “premised on the fact thiser the

complaint was filed, the company made two changets tproxy materials to deal
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with misstatements pointed out in the complaffifThe plaintiffs’ counsel asserted
that they spent “436 hours on the litigation by thme that the corrective
disclosures were made” and that they had “$19,43€osts during that the same
period.® The Court noted that “the two corrective disclesujthat] the plaintiffs
claim[ed] credit for were only a minor aspect ofetltomplaint” and that
“[ulndoubtedly, most of [the plaintiffs’ counselttme and costs were] spent on
aspects of the litigation that produced no beriéfitThe Court, with little
discussion, “assumel[d] that one-quarter of the tame costs [were] rationally
attributable to the claims that resulted in the df¢h and awarded fees
accordingly>®

Unlike BEA, the Plaintiff here fully litigated his claims raththan having
the claims mooted by the Company. However,BE& rationale is still applicable
in this case. As IrBEA the corrective disclosure that the Plaintiff @cteid for
Parlux stockholders was the result of a singlegalien among many in the
Complaint. Lacking guidance from Plaintiff's couhsa how its time was spent, |
am left to compare the number of colorable claimtl in the Complaint to the

number of uncolorable ones to determine the ap@tapadjustment.

2‘; 2009 WL 1931641, at *1 (Del. Ch. June 24, 2009).
Id.

2.

>31d.
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3. The Meritorious Claim

The Plaintiff's single meritorious claim allegedaththe S-4 failed to
“disclose the free cash flow projections for PaylBerfumania, and the Combined
Company that Parlux and Perfumania prepared andidew to the boards of
directors of both companies, their independent ciiteas and their respective
financial advisors® This Court “give[s] credence to the notion thatnagers
ha[ve] meaningful insight into their firms’ futuréisat the market d[oes] ndt"and
stockholders “who are being advised to cash oueatided to the best estimate of
the company’s future cash flow® When the Plaintiff, accurately, asserted that
the S-4 provided that management gave this infoomab PJSC and American
Appraisal, the Plaintiff had not only a colorablaim, but a solid claim. In fact,
that claim led directly to the material disclostinat is the basis for a fee award
here. Unfortunately, Plaintiff's counsel surround#ds claim with meritless,
makeweight claims.

4. The Other Claims

Besides the single claim with merit, the Complaguntained various

fruitless claims. A brief adumbration follows.

>4 Compl. 1 49.
% |n re Netsmart Technologies, Inc. S’holders Ljt@4 A.2d 171, 203 (Del. Ch. 2007).
*® Gaines v. Narachi2011 WL 4822551, at *2 (Del. Ch. Oct. 6, 2011).
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a.RevlonClaims

The Plaintiff alleged that the Board violated itatids underRevlonto
maximize the sale value of ParltixIn particular, the Plaintiff argued that the
Board failed to obtain a price collar for the behef Parlux stockholders.

As consideration in the Proposed Transaction, Rastockholders could
elect to receive either $4.00 in cash and .20 shafréerfumania stock or .53333
shares of Perfumania stock for each share of Pathok that they heltf. When
Perfumania announced its acquisition of ParluxfuPesnia stock was trading at
$19.55 per share; therefore, the Proposed Transaatilued Parlux stock between
$7.91 and $8.55 a shareOn January 27, 2012, three days before the Contplai
was filed, Perfumania stock was trading at $9.88st the Proposed Transaction
then valued Parlux stock between $5.24 and $5.9%e Plaintiff alleged that the
Board violated itqRevlonduties because it failed to obtain a price cdlbaprotect
the stockholders against volatility in the priceRafrfumania stock.

In In re NYMEX Shareholder Litigatiorthe plaintiff a brought a post-
merger suit challenging, in part, the failure obtadefendant directors to obtain a

price collar for the stock portion of the mergensideratiorf* Vice Chancellor

>’ See Revlon, Inc. v. MacAndrews & Forbes Holdings, 506 A.2d 173 (Del. 1986).
%8 Compl. 1 4.

*9 Compl. { 35.

%0 Compl. 11 38, 39.

51| re NYMEX S’holder Litig.2009 WL 3206051, at *8 (Del. Ch. Sept. 30, 2009).
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Noble granted the defendants’ motion to dismissraotdd that: “The mere failure
to secure deal protections that, in hindsight, Wobbhve been beneficial to
stockholders does not amount to a breach of theafutare.®? Here, the Plaintiff
made exactly the same argument. Accordingly, thiencivas not colorable.

b. Disclosure Claims

The Plaintiff alleged that the S-4 was incompleteduse it failed to provide
certain information relating to the merger’'s backgrd or the fairness opinions
provided by Parlux’'s financial advisors. Howevehede allegations are not
colorable under Delaware law.

The drafters of an S-4 or proxy statement faceatfiieult task of providing
stockholders enough information to make an informddcision while
simultaneously not miring the reader in insignifitaetails. With regard to the
background of a merger, once defendants begindoritbe the history leading up
to a merger “they have an obligation to provide steekholders with an accurate,
full, and fair characterization of those historients,” but Delaware law does not
require a play-by-play description of negotiatiShSimilarly, a fiduciary is not

required to disclose “its underlying reasons fdmag” and asking why a fiduciary

62

Id.
% Globis P'rs, L.P. v. Plumtree Software, In2007 WL 4292024, at *14 (Del. Ch. Nov. 30,
2007).
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took a certain action does not state a meritoriigslosure claini! That is, all
material facts must be disclosed, but individual directors need state “the
grounds of their judgment for or against a propcsteteholder actiorf”

In regard to financial advisors’ opinions, stocklers are entitled to a fair
summary of the work completed by the financial adwvithat the Board relied
upon, but “this duty does not require the directorprovide financial information
that is merely helpful or cumulative or the fullngee of information needed to
permit stockholders to make an independent detetinim of fair value.®®
Additionally, the criteria used to select the rasgeultiples, or transactions that
the financial advisors use in their analyses atemaierial®” As a result, “[w]hen a
plaintiffs’ only beef is that [an investment bankemade mistakes in subjective

judgment even though those judgments were disclmstte . . . stockholders, then

the plaintiff has not identified a material omissior misstatement® These

%% Sauer-Danfoss2011 WL 2519210, at *12.

% 1d. (quotingNewman v. Warrer684 A.2d 1239, 1246 (Del. Ch. 1996)).

® In re OPENLANE, In¢.2011 WL 4599662, at *13 (Del. Ch. Sept. 30, 20{ibjernal
guotation marks removedhy re CheckFree Corp. S’holders Litjg2007 WL 3262188, at *2
(Del. Ch. Nov. 1, 2007) (“[A] disclosure that doest include all financial data needed to make
an independent determination of fair value is not per se misleading or omitting a material
fact. The fact that the financial advisors may hewsesidered certain non-disclosed information
does not alter this analysis.” (quotithg re Gen. Motors (Hughes) S'holder Liti005 WL
1089021, at *16 (Del. Ch. May 4, 2005))).

°7 See Sauer-Danfos2011 WL 2519210, at *14.

%8 d. (quotingln re JCC Hidg. Cq.843 A.2d 713, 721 (Del. Ch. 2003)).
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principles serve to prevent “disclosures in progiicstations [from becoming] so
detailed and voluminous that they will no longewsetheir purpose®

In the Complaint, the Plaintiff alleged a litany @d&ims that this Court has
unambiguously indicated do not support a discloslman. The Plaintiff alleged
disclosure violations in four separate paragraplisthe Complainf’ One
paragraph addressed the background of the mergsrp&ragraph alleged that the
S-4 failed to disclose 15 individualized piecesrdbrmation. With regard to the
fairness opinions rendered by the financial adgistine two paragraphs of the
Complaint, together with their subparts, contail items that the Plaintiff
contended should have been disclosed. In the fopattagraph, the only one
without subparts, contains the Plaintiff's valicioh. The disclosures sought by the
Plaintiff were a smorgasbord of requests: the Bogudtification for certain
actions; the financial advisor's rationale for eert selections; play-by-play
information concerning the merger's background; anderlying financial data
that would allow the Plaintiff to make its own inmpdent judgment as to the

advisability of the merger. This level of disclosus not required:

®TCG Sec,, Inc. v. S. Union C4990 WL 7525, at *7 (Del. Ch. Jan. 31, 19%®e also In re
Delphi Financial Group S’holder Litig 2012 WL 729232, at *18 (Mar. 6, 2012) (“Delawéae
recognizes that too much disclosure can be a bag.th

0 SeeCompl. 1142, 49, 50, 51.

"I Delphi, 2012 WL 729232, at *18.
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E. The Appropriate Award

By my count, the Plaintiff made one good claim &ddpoor claims. Should
| assume that Plaintiff’'s counsel divided its tisgually among the various claims,
I would find that they spent approximately 9.5 mlitigating the one good
claim.”? As discussed above, | have determined that aeedaof $400,000 is
commensurate with the benefit that the supplemafismiosures gave to Parlux
stockholders. When divided by 9.5 hours attribwgabl the successful claim, this
results in an effective hourly rate of more tha2,$00 an hour, which would be,
obviously, an unacceptable windfall to Plaintiffsunsel.

| suspect that the actual percentage of time ddvoyePlaintiff's counsel to
the successful claim is far higher than calculaiedve. Nonetheless, the disparity
between the fees typically available based on lieswed the cross-check based on
effort indicates that a downward adjustment is appate here. This adjustment
will ensure that the compensation to Plaintiff'sinsel is appropriate, and it should
encourage similarly situated attorneys to morefa#lyeconsider what claims they
include in their complaints. | therefore award Biaintiff two-thirds of the amount

suggested und&auer-Danfossor $266,667, inclusive of costs.

"2 | take the 617 hours worked and multiply it by3Lf6r a total of 9.5.
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V. MOTION TO DISMISS
The Parlux Defendants, Perfumania Holdings, Ina B&l Merger Corp.
have moved to dismiss under Rule 12(b)(6). Thenkfhidoes not oppose that
Motion. Accordingly, | grant the Motion.

V. CONCLUSION

For the foregoing reasons, the Defendant’s Motion $anctions and
Attorneys’ Fees is denied, and the Plaintiff’'s Motifor Attorney’s Fees is granted

in part. The Plaintiff should submit an appropriften of order.
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