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I. Introduction

This is a post-trial decision in a fight between money managers, which seems to
belie any notion that financial logic drives behavior, to the exclusion of other sentiments,
like hurt, anger, and resentment. The emotions of the parties have led to a suit the
expense of which seems to be disproportionate to what is financially at stake. In this
decision, | address the myriad issues the feuding parties raise and resolve this Delaware
part of their legal spat.*

The plaintiff in this case, William Seibold, is a former partner of and senior
analyst at the investment management arm of a hedge fund, in which he was also a
limited partner. Seibold became disgruntled there, and decided to launch a competing
fund. After he resigned from his role as senior analyst and withdrew as a partner of the
investment manager, he also requested to withdraw as a limited partner of the fund and
sought payment of his capital investment in the fund in accordance with the terms of the
limited partnership agreement. The investment manager, however, had discovered that
while Seibold was still working for it, he had downloaded and emailed to himself
thousands of files and other items of work product belonging to the investment manager,
some of them confidential and many of them not. As | will find, Seibold did that because
he thought these files might come in handy when starting his new venture. The
investment manager believed that this conduct constituted a violation of certain contracts
that Seibold had signed with it, in addition to a breach of his fiduciary duties. So, the

investment manager caused the proceeds generated from the redemption of Seibold’s

! The parties have another legal battle ongoing in Connecticut.



capital account to be diverted to its own bank account, because it wanted to be able to
exercise a self-granted set-off against those proceeds should it prevail against Seibold on
its claims in court.

The ardor that these parties have to fight has manifested itself in the way they
litigate. Despite the fact that the investment manager (i) recognizes that it must return
Seibold the proceeds from his capital account that it withheld from him, (ii) offers no
evidence that Seibold used or disclosed any confidential information that would harm it
in a material way, (iii) no longer makes any claim for monetary relief, and (iv) has a
remaining claim for injunctive relief seeking to require Seibold to return whatever
confidential information he still has on his system that rings hollow (since its own
begrudging litigation concessions, such as dropping its damage claims, suggest that any
such information is now immaterial), the parties have been unable to reach an amicable
resolution of their issues. And so, here we are.

In this case, | am asked to resolve whether the fund, the fund’s general partner,
and the investment manager are liable in contract and tort for the withholding of
Seibold’s money. I am also asked whether Seibold breached his contractual obligations
and fiduciary duties to the investment manager as a result of his conduct related to his
departure from the investment manager, and whether the competing fund can be held
liable in tort for Seibold’s breaches. For the reasons set forth in this opinion, I find in
favor of Seibold on all his claims, except his demand for an excessively high rate of
prejudgment interest. 1 also find that Seibold breached the confidentiality agreement he

signed as an employee of the investment manager, but only in limited ways that he has



since for the most part cured, and that he breached his fiduciary duties to the investment
manager by taking its property for the benefit of the competing fund. But, because
Seibold’s conduct did not harm the investment manager, and because the investment
manager cannot prove that Seibold profited from that fiduciary breach, the
counterclaimants’ request for disgorgement fails. Finally, I find that although some of
Camulos’ litigation conduct entitles Seibold to fee shifting in this case, Seibold’s own
early litigation conduct was not blameless, and equity counsels letting the fees lie where
they now rest.

Il. Factual Background

These are the facts as | find them after trial.?

2 | note here that the parties have engaged in a post-post-trial dispute about the admissibility of
certain exhibits. Counsel for Seibold has represented to me that only six exhibits are still subject
to dispute. Letter from Richard J. Thomas to the Court, C.A. No. 5176-CS, 45977771 (Aug. 17,
2012). Camulos seeks to exclude these six items of evidence on the ground that they are
irrelevant, and hence inadmissible under Delaware Rule of Evidence 402.

Seibold responds that Camulos has not made proper, timely objections to these exhibits,
and I agree. “A party making an objection to the introduction of evidence must specify a proper
basis for exclusion” of the evidence. Weedon v. State, 647 A.2d 1078, 1082 (Del. 1994); see also
D.R.E. 103(a)(1) (objections should be “timely”). Otherwise, the objection is waived. Gregory
v. State, 616 A.2d 1198, 1200 (Del. 1992).

Here, Camulos did not make timely, specific objections to the introduction of the six
exhibits still in issue. Although Camulos signaled its possible objection to the admissibility of
these exhibits before trial, by marking the number “402” (to represent Delaware Rule of
Evidence 402) next to the exhibits on the exhibit log, these objections were never made to the
court in the form of a motion, an objection at trial, or even before or during the post-trial
argument. Five of the exhibits (JX 6, 11, 61, 100, 339) were used without objection in trial. See
Tr. 65:23 (Brennan — Cross); 98:8 (Brennan — Cross); 157:22 (Seibold); 158:6 (Seibold); 167:10
(Seibold). The sixth exhibit was cited in Seibold’s post-trial briefing. P. Post-Tr. Reply Br. at 26
(citing JX 427).

Camulos only made specific objections to the exhibits’ admissibility several weeks after
post-trial argument. Letter from Seth A. Neiderman to the Court, C.A. No. 5176-CS, 45765370
(Aug. 7, 2012). Therefore, | rule that Camulos has not fulfilled its requirement of filing specific
and timely objections to the exhibits, and its objections are deemed waived. But, even if the
objections were not waived, | would find that all but two of the exhibits are relevant. These two



A. The Key Players

Just as its lovely harbors are crowded with their expensive, less than fully utilized
vessels, so are southern Connecticut’s towns filled with wealthy money managers. This
case is about the falling out between two of them, Richard Brennan and William Seibold.

The fund in this case is defendant Camulos Partners LP (the “Fund”), which is a
Delaware limited partnership whose assets are invested in distressed debt securities. The
investment manager is defendant Camulos Capital LP (“Camulos Capital”), also a
Delaware limited partnership. The Fund is managed by its general partner, defendant
Camulos Partners GP LLC (the “General Partner”), a Delaware limited liability company.
The General Partner delegated to Camulos Capital the authority to manage the investment
of the Fund’s assets. When it is not necessary to distinguish among the Fund, the General
Partner, or the Investment Manager, | will simply refer to them collectively as
“Camulos.”

As is typically the case with affiliate entities such as those under the Camulos
umbrella, there is substantial overlap in their key managerial personnel. Richard
Brennan, who is not a party in his individual capacity, is a founding partner and portfolio
manager of Camulos Capital, and a member of the General Partner. And Seibold is a

former limited partner of the Fund, a former member of the General Partner, and a former

exceptions are JX 6 and JX 11, which are emails sent by Seibold before he co-founded Camulos.
I have not relied on these two exhibits in the course of deciding this case, and | have accorded
the other exhibits the weight that they deserve.

® For the sake of simplicity, I refer to Camulos in all citations to briefs simply as the defendant,
rather than the defendant-counterclaim plaintiff. Likewise, | refer to Seibold in citations to briefs
as the plaintiff, rather than the plaintiff-counterclaim defendant.



partner and employee of Camulos Capital. He was also the founding partner of Noroton
Event Driven Opportunity Fund LP, the hedge fund he started after leaving his
employment with Camulos Capital. Noroton Capital Management LLC was that fund’s
investment manager, and Noroton Partners LLC its general partner. All the Noroton
entities are counterclaim defendants, along with Seibold. | refer to the three Noroton
entities as “Noroton” unless otherwise indicated.

B. The Formation Of Camulos

From 2002 to 2005, Seibold and Brennan worked together at Soros Fund
Management within a group specializing in distressed debt securities.* Brennan was the
Group’s portfolio manager and trader, and Seibold its most senior analyst.” The group
was successful, and by 2005 it had more than $1 billion in assets under management and
was generating substantial returns.® In mid-2005, Brennan led the effort to spin the group
out from Soros and rebrand it as Camulos. In that effort, Brennan sought to keep
Seibold, and asked him to join as a founding partner of the new fund. Seibold initially
objected to Brennan having a majority stake, but later agreed to join him.” At Camulos
Capital, Brennan and Seibold reprised their roles as portfolio manager and senior credit
analyst, respectively.®

At this time, the parties entered into a series of agreements related to the formation

of the Camulos entities. These agreements are central to this dispute and constitute the

* Pre-Tr. Stip. 7 11.4.

> |d.

® JX 14 (Camulos Capital pitchbook (May 2005)).

" Tr. 45:17-46:18 (Brennan — Cross); JX 20 (email from Brennan to Seibold (May 13, 2005)).
8 pre-Tr. Stip. 7 I1.5.



basis for the parties’ contract claims against each other. Although I will provide a more
detailed discussion of the specific provisions at issue later, | now summarize the
agreements and their purpose:

e The Fund was governed by the Third Amended and Restated Limited
Partnership Agreement (the “Limited Partnership Agreement”), which was
entered into by the General Partner and each limited partner, including
Seibold.’

e The General Partner delegated certain investment authority to Camulos

Capital under the “Investment Management Agreement,” dated July 19,
2005.%

e As an employee of Camulos Capital, Seibold entered into an annual
“Confidentiality Agreement,” by and between himself and Camulos Capital
“and each of its affiliates and advisees.”*!

e In addition, Seibold signed the “Subscription Agreement” in his capacity as
a limited partner, authorizing the General Partner to enter into the Limited
Partnership Agreement on his behalf.’> The Subscription Agreement
contains an indemnification provision in favor of the Fund or its affiliates
for fagure to fulfill an agreement in “any ... document” provided to the
Fund.

C. Seibold Grows Dissatisfied, Gets The Idea To Start A Competing Hedge Fund, And
Collects Documents

Initially, Seibold was successful at Camulos. But it is evident that, over time, he
became dissatisfied, and made up his mind to leave. Camulos claims that Seibold was

planning his departure from Camulos by mid-2006, and eventually became so ineffectual

® JX 424 (Limited Partnership Agreement (June 1, 2006)) [hereinafter LPA].

107X 128 (Investment Management Agreement (July 19, 2005)) [hereinafter IMA].

13X 76 (Confidentiality Agreement (Dec. 18, 2006)) [hereinafter CA].

E Pre-Tr. Stip. 7 11.12; JX 420 (Subscription Agreement (Nov. 1, 2005)) [hereinafter SA].
SA | 6.



that he was falling asleep at his desk.”* But Camulos has produced no evidence that
Seibold grew disillusioned with Camulos in 2006, beyond its witnesses’ statements at
trial, which came across as more self-serving than convincing, especially considering that
it paid Seibold handsomely for his work in 2006."> Indeed, at the beginning of 2007 it
handed Seibold a $2.8 million bonus for the previous year, which was an odd thing to do
if Seibold’s work had been substandard.’® Although Camulos claims it was simply being
charitable, 1 do not find that persuasive, and believe that Brennan only gave Seibold the
bonus Brennan believed was warranted.'’

The story I find more convincing is that Seibold’s dissatisfaction with Camulos
began when Brennan made it clear that Camulos was Brennan’s hedge fund, and not
Brennan’s and Seibold’s together. Leaving Soros and starting Camulos with Brennan
was, in some ways, like striking out on his own (or so Seibold thought). But, events in
December 2006 demonstrated to Seibold that he was not really a co-leader of a business
venture of his own making, and that Brennan — the one who put up most of the money —
would be the singular dominating force.

The critical moment seems to have occurred in December 2006 when Brennan
asked Seibold to sign an agreement to create a new three-person “Management

Committee” that would run Camulos Capital in the event that Brennan “cease[d] to be

14 Defs. Post-Tr. Op. Br. at 12.

> E.g., Tr. 21:15-16 (Brennan). See also Pilot Point Owners Ass’n v. Bonk, 2010 WL 3959570,
at *3 (Del. Ch. Oct. 7, 2010) (noting that trial testimony by an interested party may be given less
weight).

18 pre-Tr. Stip. 1 11.28; JX 409 Ex. D (Jan. 27, 2012)).

Y Tr. 31:7-17 (Brennan).



actively involved in supervising” Camulos’ investment programs.™® Seibold was
surprised that this committee did not include him as a member, because he was a co-
founder of Camulos and the holder of the next biggest stake in it after Brennan.*® He was
particularly dismayed that the committee included, in his place, Brennan’s wife, which
reinforced the theme that it was Brennan’s fund.”® These actions seem to have impelled
Seibold to focus seriously on starting his own fund, a professional goal that he had
always toyed with, now that he realized Camulos was not his venture. In fact, the next
day Seibold contacted an employment lawyer with a view to potentially departing from
Camulos.?!

This lawyer came recommended by Seibold’s close friend and brother-in-law,
Nigel Ekern.?? Ekern was experienced in investment banking and private equity,?® and
Seibold and Ekern both testified that the thought of running a hedge fund together was
something that they had kicked around for many years, but the timing had never been

right for it.* In addition to renewing his discussions about starting a fund with Ekern,

18 X 81 (supplement to term sheet (Dec. 19, 2006)); JX 99 (Private Placement Memorandum
(Sept. 2006)).

9 Tr. 265:7-22 (Seibold).

4.

21 JX 477 (logged email from Seibold to Steven Frederick concerning legal advice on
relationship with Camulos (Dec. 21, 2006)).

22 JX 82 (email exchange between Ekern and Seibold (Dec. 20, 2006)) (Ekern writes to a friend
seeking the contact information of an attorney for “someone in Stamford who needs
representation as soon as practicable,” and then forwards that information to Seibold).

2 Tr. 635:2-636:7 (Ekern).

24 See Tr. 179:3-6 (Seibold) (“[Ekern] and 1 had always thought at some point geez, if we were
both available at the same time, you know, boy, wouldn’t it be great to do something together.”);
id. 639:14-20 (Ekern) (“Bill [Seibold] and | had been close friends for 25 years. During those
years I would offer to Bill, “You know, if you ever were going to run a hedge fund, I would run it



Seibold revealed his intentions to start a new fund to other people whom he trusted, in an
effort to test the waters and gauge their reactions. For example, on January 11, 2007,
during a Camulos business trip to Europe, Seibold met with a friend of his, Andrew
Hunter, who also worked for the Australian investment bank Macquarie. At that meeting,
the two discussed whether Hunter would be interested in “participat[ing] in [his] new
fund.”®

The meeting with Hunter seems to have encouraged Seibold, because once he
returned to the United States, he and Ekern took a number of steps in quick succession
related to the launch of their future fund. On January 15, Ekern reserved the name
“Noroton,” along with another potential name for the fund.”® The next day, Seibold and
Ekern emailed with a third friend, Richard Johnson, about meeting to discuss the launch
over dinner the following night. Johnson was an industry veteran, experienced at raising
money for investment vehicles.

Johnson was also interested in joining the Noroton team as a founding partner. To
that end, he suggested that they “should be prepared to discuss structure, timing,

parameters, [and] rules of engagement [with] investors.”?’ Johnson also wrote that he

for you. That’s what I’'m good at.” And so Bill obviously knew that I was inclined to want to do
that, if that time ever came to pass.”).

2> See JX 143 (email from Hunter to Seibold (Mar. 28, 2007)); see also JX 101 (receipt for
“Dinner with Macquarie” (Jan. 11, 2011)); JX 102 (email from Seibold to Hunter (Jan. 12,
2007)). Although Seibold tried to dance around the true nature of that meeting during his trial
testimony, later correspondence between Hunter and Seibold confirms that they discussed the
possibility of Macquarie investing in what would become Noroton. JX 156 (email from Hunter
to Seibold (Mar. 28, 2007)).

26 X 460 (Noroton American Express expenses).

27 JX 103 (email from Johnson to Seibold (Jan. 16, 2007)).



had some “hedge fund [presentations]*?® that he could share with the group, in addition to
pages that he had put together “to be used in the future.”®® For his part, Ekern was
interested in seeing what Johnson had prepared, and emailed to the group that he “would
love to see what [he] put together, if possible.”® On January 28, 2007, Seibold consulted
with his attorney about a draft resignation letter, in preparation for his eventual
departure.®* This evidence leads me to conclude that it was no longer a question if
Seibold would leave Camulos to launch Noroton, but when.

It is human nature, of course, to want to keep your options alive, and to make sure
that you don’t have bear the full cost of leaving your current job for a new one when that
new one is somewhat speculative with no guaranteed chance of success.** So Seibold
bided his time. He continued to work at Camulos with an eye towards Noroton, until it
made sense to call it quits with Camulos, which he eventually did on May 8, 2007.*

During the months preceding his departure, Seibold gathered a wide variety of
information that he thought might be useful when starting Noroton. He completed large
downloads of information from the Camulos Capital server to his work-issued laptop,

which he kept with him after his resignation, and emailed home documents from his

8 1d.

#1d.

%0 37X 105 (email from Seibold to Ekern (Jan. 17, 2007)).

313X 477 (logged email from Seibold to Steven Frederick concerning departure from Camulos
(Jan. 28, 2007)).

%2 Alas, as is of course true in love as in money, many hold on to the thing they have until they
are sure about the next thing.

% E.g., JX 80 (email from Ekern to Richard Shapiro (June 4, 2007)) (referring to a conversation
that the two had a “few months back” in which Ekern “was afraid to confirm” that he and
Seibold were launching a new fund because Seibold “had not yet split from Camulos™).

10



Camulos email account to his personal email account.® In broad strokes, these
categories of documents and information included: (1) Camulos’ current and prospective
investor lists (the “Investor Lists™);*® (2) a firm-wide database of Outlook contacts, which
Seibold had Camulos IT personnel burn him a disk of to download at home (the
“Distressed Debt Contacts™);* (3) Camulos’ lists of counterparty contacts, meaning the
financial institutions and the representatives working there who serve as Camulos’
trading partners (the “Counterparty Contacts”);>’ (4) Camulos’ marketing presentations
that it used when meeting with potential investors (the “Marketing Presentations”);® (5)
Camulos’ lists of current investments and investment ideas (the “Credit Trading Reports”
and “Investment Ideas”);*° and (6) operating and other structural documents relating to
Camulos, such as the partnership agreements and ERISA and other questionnaires (the
“Infrastructure Documents”).40 Seibold also emailed certain documents to Ekern, on
dates throughout that time period, to use to get a sense of what documents to create for
Noroton.*

Seibold’s download and email activity over the course of those months for each of

these categories of information was a topic of much dispute at trial, and is central to

% E.g., JX 123 (email forwarded by Seibold with Camulos trading positions as of February 1,
2007 (Feb. 5, 2007)).

% JX 444-49 (investor lists).

% 35ee JX 111 (email from Seibold to Mark D’ Amico, Camulos Capital IT (Jan. 31, 2007)).

3" E.g., JX 107 (email forwarded by Seibold (Jan. 25, 2007)); JX 108 (email forwarded by
Seibold (Jan. 25, 2007)).

% E.g., JX 114-22 (downloads of Camulos fundraising presentations (Feb. 1, 2007)).

% E.g., IX 170-71 (emails from Camulos employees to Seibold concerning investment ideas
(Apr.-May 2007)); JX 174-75 (emails to Camulos with trading reports (May 7, 2007)); JX 177
(Camulos email with list of buyout candidates (May 8, 2007)).

“0 E.g., IX 57 (email with Camulos structure chart (Aug. 15, 2006)).

* E.g., X 99 (email from Seibold to Ekern (Jan. 7, 2007)).

11



Camulos’ counterclaims for breach of contract and breach of fiduciary duty. Seibold
testified that his downloads and emails were entirely for Camulos-related purposes, but |
cannot accept that testimony wholeheartedly. For example, as to a download of over
1,000 files that occurred on February 1, 2007, Seibold testified that he must have done so
to prepare for a work trip, and that he often updated the files on his laptop before he
travelled so that he could have access to them away from the office.*? But, when asked at
trial, Seibold could not identify a trip that he had planned around that time, and could not
come up with another explanation for that download.”® Rather, the evidence generally
suggests that during this period of time when he was having serious planning discussions
with Ekern and Johnson about forming Noroton, Seibold thought that it might come in
handy to start compiling a resource bank of documents and other information that could
prove useful in that endeavor. Some of the information he took was clearly sensitive to
Camulos, most of it much less so.**

As | will discuss later in the opinion, however, whether Seibold used any of the
sensitive information and whether any such use harmed Camulos are separate questions,
and ones that | largely answer in the negative. It is sufficient for now to find that
Seibold’s downloading and emailing of Camulos work product was at least in part for the

potential benefit of Noroton, rather than solely for Camulos-related use.

*2 See Tr. 474:9-476:16 (Seibold — Cross).

3 See id. 476:17-19 (Seibold — Cross) (“Q. Do you have an explanation for why you took so
many marketing presentations [on February 1, 2007]? A. No, [ don’t.”).

* See JX 413 (Alix Partners forensic analysis report (Apr. 3, 2012)) (download of Camulos
Capital partner “bios”; download of Camulos Capital “performance” spreadsheet).

12



D. Seibold Leaves And Launches Noroton, Taking Hardware And Documents With Him

On May 8, 2007, Seibold resigned from Camulos Capital,*® and dedicated all his
efforts to starting Noroton. To that end, he hired legal advisors to draft the Noroton
operating documents, and began to get in front of potential investors.”® He had little
problem with that task, because he worked with and hired third-party marketers
(specifically, Anchor Asset Management) and prime brokers who suggested names of
investors to solicit.*’

Noroton secured seed funding from an investor, RMF Hedge Fund Ventures,
which agreed to put up a large percentage of the capital, and so Noroton launched on July
1,2008.* But, Noroton was only in operation for 18 months, after which it returned all
investments to its external investors.*® Despite a good performance in the second half of

2008, Noroton lost over $20 million from operations in 2009.%°

% pre-Tr. Stip. 7 11.28.

% E.g., JX 180 (email from Michael Silverton at Macquarie to Seibold (May 9, 2007)) (referring
to a potential meeting that day); JX 204 (email from Johnson to Seibold and Ekern (June 14,
2007)) (noting that meetings were set up in front of potential investors); JX 210 (Email from
Johnson to Seibold and Ekern (June 27, 2007)) (setting up meetings with potential investors).

" E.g., JX 214 (emails from Seibold to Johnson (June 29, 2007)) (discussing hiring of Anchor);
JX 222 (email from Jay Adames at Goldman Sachs to Seibold (July 24, 2007)) (introducing
himself to Seibold and “want[ing] to reach out to you™ to “learn more about your business plans,
and discuss how we (GS Prime Brokerage) can be helpful,” and informing Seibold that “we have
already [received] a number of inquiries from several of our hedge fund investors, and wanted to
discuss [that] further with you”).

%8 JX 330 (RMF Indicative Term Sheet (Apr. 21, 2008)).

»1X 365 (Noroton auditors’ report (June 4, 2010)).

%0 3X 373 (email from Ekern to Seibold (May 27, 2010)); JX 365 (Noroton audited financial
statements, year end 2009 (June 4, 2010)).

13



E. The Parties Wrangle Over The Return Of Confidential Information — And Cash

On May 25, 2007, two and a half weeks after Seibold’s departure from Camulos,
Richard Holahan, the COO and general counsel of Camulos Capital, wrote to Seibold to
“confirm [his] resignation as a partner” and request the return of any confidential
information in Seibold’s possession.>® For his part, Seibold wanted the return of the
approximately $3.2 million he had invested as capital in the Fund, together with the $1.45
million it had gained in value.®®> On June 25, 2007, Seibold wrote to Holahan to request
the return of his capital investment.>® But about this time, Camulos Capital became
aware of Seibold’s downloading and emailing activity, and that Seibold had not yet
returned any Camulos Capital documents that he took with him.>* On August 2, 2007,
after further correspondence between Holahan and Seibold, in which the parties disputed
the terms of Seibold’s departure,™ an attorney for Camulos Capital demanded the return
of “all Camulos Confidential Information” that Seibold had retained.*®

In response to this letter, Seibold looked through the files on his computer and
determined what information that he took was confidential.>* He then put that
information on to an external drive, gave that external drive to his attorney, and deleted

the information from his computers.”® Seibold’s attorney wrote to Camulos’ attorney

> pre-Tr. Stip. 7 11.31.
*2|d. 7 11.9. The $3.2 million is a combination of his original $2.2 million investment plus a later
$1 million investment in February 2006.
>3 JX 209 (letter from Seibold to Holahan (June 25, 2007)).
> JX 226 (letter from Jonathan Sulds to Seibold (Aug. 2, 2007)).
> JX 209 (letter from Seibold to Holahan (June 25, 2007); JX 221.
% JX 226.
Z Tr. 492:20-493:5 (Seibold — Cross).
Id.

14



describing that sequence of events, and informing Camulos that he now held all Camulos
documents that Seibold had previously possessed.*®

Camulos Capital also believed that Seibold was in breach of a non-compete
provision, the validity of which is subject to the Connecticut litigation.®® On October 12,
2007, Holahan wrote back to Seibold, on paper with Camulos Capital letterhead, alleging
that Seibold breached the “various agreements” he had signed while at Camulos,
including the Confidentiality Agreement and the Camulos Capital partnership agreement,
and that “accordingly” his investment in the Fund would be “withdrawn from the Fund at
the end of th[e] year,” and “placed in escrow pending resolution of the matter.”®
Specifically, Holahan alleged that Seibold had “failed to return confidential information
that [he had] misappropriated from Camulos Capital LP notwithstanding several attempts
by [Camulos] attorneys to retrieve the same.”®

Seibold then provided formal written notice of his redemption of his capital
investment on October 30, 2007.%® His investment was redeemed by the Fund’s
administrator on December 31, 2007, as provided by the Limited Partnership Agreement,
generating net proceeds of $4,662,422.46 (the “Withdrawal Proceeds”).64 Two facts are

particularly important to note at this stage. First, the investment was redeemed freely and

in full, with none of it retained in the Fund. Second, the Withdrawal Proceeds were not

>3 JX 234 (letter from Steven Frederick to Jonathan Sulds (Aug. 17, 2007)).
%0 Ty, 184:21-185:8 (Seibold); Defs. Post-Tr. Op. Br. at 16 n.3.
®1 JX 259 (letter from Holahan to Seibold (Oct. 12, 2007)).

%2 1d.
% Pre-Tr. Stip. 11 11.15-16.
“1d. 1 11.17.

15



distributed to Seibold. Instead, Camulos Capital directed the administrator to distribute
the Withdrawal Proceeds to Camulos Capital’s own operating account.®® This account
was not titled in Seibold’s name, and Camulos Capital could freely access the
Withdrawal Proceeds and withdraw them for its own use.®® Camulos concedes that
Camulos Capital diverted and held on to the Withdrawal Proceeds in order to offset any
claims it may have against Seibold due to his alleged breaches of contract and fiduciary
duty stemming from his departure from Camulos Capital.®’

At the beginning of 2010, after litigation began, Seibold, at his own expense, hired
forensic computer experts to take images of many of the electronic storage devices that
he had used over the last few years, including his Camulos laptop, his Noroton laptop, his
office computers, and his servers.?®® In March 2011, Seibold’s forensic experts then
wiped clean some devices in their entirety, after they had been imaged, including the

Camulos laptop, using military-standard data cleansing software, and wiped designated

® The fund administrator informed Seibold in a letter dated January 22, 2008, that the Fund and
Camulos Capital had told the administrator that the proceeds would “be deposited into a
Camulos general partnership account.” Id. ] 11.19. On February 14, 2008, however, the fund
administrator notified Seibold that the money had been deposited “[p]er Camulos Capital, L.P.,”
into a “Camulos Capital Operating Account” at JP Morgan Chase. Id. { 11.20.

% See JX 318 (OpHedge redemption notice (Feb. 14, 2008)) (“Per Camulos Capital LP /
Redemption Proceeds Credited to JP Morgan Chase”); see also JX 310 (letter from Robert
Harris, General Counsel of OpHedge, to Seibold (Jan. 22, 2008)); Tr. at 91:10-92:2 (Brennan —
Cross) (“Q. Mr. Seibold’s investment in the Camulos fund was withdrawn effective January 1,
2008, right? A. Yes. Q. The Camulos fund did not remit the proceeds to Mr. Seibold, though,
did it? A. No. ... Q. The administrator for the fund distributed the proceeds to an operating
account of Camulos Capital? A. Yes. Q. And it did so at the direction of Camulos Capital? A.
Yes.”).

%7 See Tr. 92:13-19 (Brennan — Cross) (“Q. You held on to [the Withdrawal Proceeds] to offset
your counterclaims against Mr. Seibold? A. We were still waiting for the return of the
documents. Q. But you held on them to offset the counterclaims; right? A. Yes.”).

% JX 404 (UHY data cleanse certification (Jan. 13, 2012)); JX 413 (Alix Partners forensic
analysis report (Apr. 3, 2012)).
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data from other devices.®® About the same time, in January 2011, Camulos Capital put
the Withdrawal Proceeds into an escrow account, where they remain.”® According to the
“Escrow Agreement,” interest on the Withdrawal Proceeds is payable to Camulos
Capital.”

In June 2011, the parties entered into a “Return Stipulation,” in which they agreed
that Seibold would have been deemed to have returned thousands of Camulos documents,
whether or not such documents were ever found to be confidential.”> In December 2011,
Camulos served on Seibold a request for production in which Camulos demanded “cach
machine ... in Seibold’s and/or Noroton’s possession ... that ever, at any time, contained
Camulos-related Documents or other materials that Seibold obtained from Camulos.””®
In response, Seibold’s attorney sent to Camulos the wiped Camulos laptop, a forensic
image of the information on the laptop, and Seibold’s Camulos-issued Blackberry (which
had not been wiped) in early 2012 for Camulos’ own analysis.”* Following this, Camulos

carried out an exhaustive forensic investigation.”

F. Litigation Ensues

In December 2009, Seibold filed suit in Delaware to recover the Withdrawal

Proceeds.”® Specifically, he sued the Fund and the General Partner for breach of the

%9 31X 404.

0 pre-Tr. Stip. 1 11.23.

11X 380 1 4 (Escrow Agreement (Dec. 28, 2010)).

72 JX 384 (Return Stipulation (June 14, 2011)).

3 JX 402 (Defendants’/Counterclaim Plaintiffs® Eighth Request for Production (Dec. 22, 2011)).
™ JX 407 (letter from Nicholas Rohrer to David Holahan (Jan. 20, 2012)).

"> JX 413 (Alix Partners forensic analysis report (Apr. 3, 2012)).

" Pre-Tr. Stip. 11 1.1, 11.8.
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Limited Partnership Agreement for their failure to distribute the Withdrawal Proceeds to
him, and Camulos Capital for tortious interference with contract and unjust enrichment.””
Camulos Capital and the Fund counterclaimed and asserted breach of contract and
breach of fiduciary duty claims against Seibold for his non-return, improper use, and
disclosure of Camulos’ confidential information, and asserted claims against Noroton for
tortious interference with contract, unjust enrichment, and conversion claims relating to
those breaches.”® Camulos initially demanded damages against Seibold and Noroton for
the use of confidential information.” After trial, however, it dropped all demands for
monetary relief, with the exception of seeking disgorgement of part of Seibold’s

earnings.®

I1l. Legal Analysis

Consistent with the way that the parties briefed this case and their approach at
trial, | first analyze Seibold’s affirmative claims for breach of contract against the Fund
and the General Partner, along with his related tort claims against Camulos Capital. |
then analyze the counterclaims against Seibold for breach of fiduciary duty and breach of
contract arising from his departure from Camulos, along with the tort claims against

Noroton.

Td. 1.2,

®1d. 71.3.

" Defs. Pre-Tr. Op. Br. at 20-21, 26.
8 Defs. Post-Tr. Op. Br. at 15.
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A. Seibold’s Affirmative Claims Against The Fund, The General Partner, And Camulos
Capital

The original claim in this litigation raised a simple question: Did the Fund and the
General Partner breach the Limited Partnership Agreement by not distributing to Seibold
the Withdrawal Proceeds once he submitted a contractually proper withdrawal request?
The answer to this | find is “yes.”

1. The Key Terms Of The Limited Partnership Agreement

The Limited Partnership Agreement sets out the process by which a limited
partner who is leaving the Fund can withdraw its capital investment. Under 8§ 5.5(b) of
the Agreement, a limited partner can withdraw “all or part of its Interest effective as of
the close of business on the last Business Day of any calendar quarter.” The limited
partner must give the General Partner at least sixty days’ notice before any effective date
of withdrawal.®" Section 5.5(e) of the Agreement provides that the withdrawn money
will “normally” be paid to the limited partner within 45 days of the effective date of
withdrawal.®

The Agreement specifies the ways in which the General Partner can delay or limit
a limited partner’s withdrawal of its funds. Sections 4.1(f) and (g) of the Agreement
provide that when the General Partner is permitted to act in its “sole discretion” it “shall

be entitled to consider only such interests and factors as it desires, including its own

interests, and shall ... have no duty or obligation to give any consideration to any interest

51 LPA § 5.5(b).
82 1d. § 5.5(e).
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of or factors affecting the [Fund] or the Limited Partners,”®®

and that “[e]very power
vested in the General Partner ... shall be construed as a power to act in its sole and
absolute discretion, except as otherwise expressly provided herein.”® And § 5.5(i) of the
Agreement grants the General Partner the right to suspend or limit a partner’s right to
withdrawal if the General Partner “determines that such suspension or limitation is
warranted by extraordinary circumstances.” The Fund is a Delaware limited partnership,
and the Limited Partnership Agreement specifically provides that it will be governed by

Delaware law.®

2. The Breach Of The Limited Partnership Agreement

Seibold requested to redeem his partnership interest on October 30, 2007.% In
accordance with the Partnership Agreement, his interest in the fund was redeemed at the
end of that quarter, on December 31, 2007, generating the Withdrawal Proceeds.®” Under
8 5.5(e), Seibold would have expected to receive the Withdrawal Proceeds no later than
February 14, 2008, forty-five days after the effective date of withdrawal. Seibold did not
receive the Withdrawal Proceeds, because they were withheld from him at the direction
of Camulos Capital.®

Camulos claims that the Withdrawal Proceeds were properly withheld under

8 5.5(i) of the Agreement, which gives the General Partner the right to suspend or limit

5 1d. § 4.1(g).

5 1d. § 4.1(f), (g).

51d. §8.5.

8 pre-Tr. Stip. 11 11.15-16. Although he had made a request before then, it was not made in a
procedurally proper way. JX 209 (letter from Seibold to Holahan (June 25, 2007)).

7 Pre-Tr. Stip. 1 11.17; LPA § 5.5(b).

8 See Tr. 92:13-19 (Brennan — Cross).
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the distributions from the Fund when warranted by “extraordinary circumstances.”*

Camulos claims that Seibold’s conduct surrounding his departure from Camulos Capital
— specifically, his alleged breach of the Confidentiality Agreement and his fiduciary
duties to Camulos Capital and the Fund — constitutes an “extraordinary circumstance[]”
that permitted the General Partner to withhold the Withdrawal Proceeds. It then argues
that even if Camulos Capital made that “determination,” as the evidence overwhelmingly
suggests, rather than the General Partner as required by § 5.5(i), that was contractually
proper because Camulos Capital was acting under the authority delegated to it by the
General Partner under the Investment Management Agreement. Finally, it argues that
even if Seibold’s activities do not constitute an “extraordinary circumstance[]” as
measured by an objective standard, the separate “sole discretion” provision allows the
General Partner (and thus Camulos Capital as its delegate) to make that “determin[ation]”
in its “sole discretion,” without regard to the interests of the Fund or Seibold, and so the
determination is immune from judicial review.

Seibold, for his part, seeks to hold both the Fund and the General Partner liable for
return of the Withdrawal Proceeds under the Limited Partnership Agreement. He also
seeks to hold Camulos Capital liable for tortious interference with contract because it was
not acting under the authority delegated to it by the Investment Management Agreement
when it diverted the Withdrawal Proceeds, but rather as a third party interfering with the

contractual relationship between Seibold and the Fund.

| agree with Seibold, for the following reasons.

8 Defs. Post-Tr. Op. Br. at 29-30.
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First, Seibold’s conduct leading up to and following his departure from Camulos
Capital does not constitute an “extraordinary circumstance” for purposes of the Limited
Partnership Agreement. Camulos would have me read that phrase as encompassing any
circumstance that is “out of the ordinary,” no matter its connection to the Fund. In that
way, so it says, because Seibold’s misappropriation of Camulos’ documents and its
confidential information is “out of the ordinary,” or “unusual,” the provision is triggered,
and so the General Partner was entitled to hold on to the Withdrawal Proceeds. But to
say that something is an “extraordinary circumstance” in everyday life is not the same
thing as saying that something is an “extraordinary circumstance” for purposes of a
general partner’s ability to withhold a withdrawing limited partner’s capital investment.

Contract terms are not read in isolation, but must be read in the context of the
contract and in light of the parties’ reasonable expectations going into that agreement.”
It would be unreasonable to say that a general partner could withhold a limited partner’s
investment under § 5.5(i) because of any extraordinary circumstance on the Earth.
Rather, 8 5.5(i) requires that the extraordinary circumstance be linked to the Fund in a
way that would “warrant” the withholding of the capital investment. This is illustrated by
the example of an extraordinary circumstance set forth in the Partnership Agreement,
which was that the General Partner could limit withdrawals “in circumstances where [it]

is unable fairly to value the Partnership’s [i.e., the Funds] assets due to extreme market

% Kaiser Aluminum Corp. v. Matheson, 681 A.2d 392, 395 (Del. 1996) (“Consistent with
Delaware’s objectivist theory of contracts, ‘[t]he true test is ... what a reasonable person in the
position of the parties would have thought it meant.””) (citation omitted); see also West Willow-
Bay Court LLC v. Robino-Bay Court Plaza LLC, 2007 WL 3317551, at *1 (Del. Ch. Nov. 2,
2007) (“[Judges’] goal is to find the common, shared intent of the contracting parties.”).
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conditions.” Here, Camulos has not offered any evidence to suggest that it ever had a
good faith belief that Seibold’s conduct harmed the Fund in any material, let alone
“extraordinary” way, such that the Fund’s withholding of the Withdrawal Proceeds was
“warranted.” Rather, the Withdrawal Proceeds were withheld clearly for the benefit of
Camulos Capital, as an investment manager, not the Fund, as evidenced by the fact that
they were put in a Camulos Capital bank account, with interest running to Camulos
Capital, not the Fund, and then in an escrow account with interest still running to
Camulos Capital, not the Fund. Indeed, Brennan admitted before trial that Camulos
Capital retained the Withdrawal Proceeds as a set-off against its counterclaims.®* The
reality that the Fund was not harmed by Seibold’s conduct is reinforced by the fact that
Seibold was redeemed as an investor in the Fund, and the Fund was thereby
impoverished, but Camulos Capital, the investment manager, then took the funds under
its own dominion.

Second, and relatedly, I reject Camulos’ argument that the “sole discretion”
standard displaces the “extraordinary circumstance” test so as to allow the General
Partner, or Camulos Capital as its delegate, to make the “extraordinary circumstance”
determination without regard to any interests other than its own. It’s actually just the
opposite. That is, the contractually mandated requirement that there be an “extraordinary
circumstance” before the General Partner can withhold or limit a limited partner’s

withdrawal of its investment is an “except[ion]” from the general rule that the General

UL PA §5.5(i).
%2 Brennan Dep. Tr. 154:7-12.
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Partner is given the power to act in its “sole discretion” without regard for the interests of
the Fund or the limited partners.”® To hold otherwise would make the requirement that
there be an “extraordinary circumstance” superfluous, by allowing the General Partner to
withhold distributions for any reason, however trifling or conflicted, it deemed
sufficient.** Rather, the extraordinary circumstance the General Partner finds must be
one affecting the Fund, and does not authorize the General Partner to protect the selfish
interests of its investors and affiliates at the expense of a withdrawing Fund investor.
Third, and although disputed by Camulos, both the Fund and the General Partner
are liable for the breach of contract. As provided by statute, the Fund and the General
Partner are both parties to the contract.”® Moreover, despite Camulos’ contention, the

General Partner clearly signed the contract on behalf of itself.*®

Under principles of
partnership law, the general partner is liable to the other partners if it breaches the

partnership agreement, unless the partnership agreement provides otherwise.®” Camulos

% LPA § 4.1(g).

% «Under general principles of contract law, a contract should be interpreted in such a way as to
not render any of its provisions illusory or meaningless.” Sonitrol Hldg. Co. v. Marceau
Investissements, 607 A.2d 1177, 1183 (Del. 1992); see also Delta & Pine Land Co. v. Monsanto
Co., 2006 WL 1510417, at *14-15 (Del. Ch. May 24, 2006) (“It is, of course, a familiar principle
that contracts must be interpreted in a manner that does not render any provision ‘illusory or
meaningless.””) (citing O Brien v. Progressive N. Ins. Co., 785 A.2d 281, 287 (Del. 2001)).

% See 6 Del. C. § 17-101.

% Defs. Post-Tr. Op. Br. at 29 n.5; LPA at 40 (signature page).

" In Delaware, the partners to a limited partnership have “the broadest possible discretion in
drafting their partnership agreement.” Gotham P'rs L.P. v. Hallwood Realty P’rs L.P., 817 A.2d
160, 170 (Del. 2002) (citation omitted). The partners may use their partnership agreement to
order the relations between them and eliminate “any and all liabilities for breach of contract and
breach of duties (including fiduciary duties)” that would otherwise arise. 6 Del. C. § 17-1101(d).
See Gotham P’rs L.P., 817 A.2d at 170 (“[W]e have recognized that, by statute, the parties to a
Delaware limited partnership have the power and discretion to form and operate a limited
partnership ‘in an environment of private ordering’ according to the provisions in the limited
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has not made, and has therefore waived, any argument that the Limited Partnership
Agreement exculpated it for its breach.®® Therefore, the General Partner and the Fund are
jointly and severally liable for the contract breach.”

Fourth, Camulos Capital is jointly and severally liable for the contract breach
under a theory of tortious interference. For starters, Camulos argues that Camulos
Capital was acting as a delegate of the General Partner when it caused the Withdrawal
Proceeds to be diverted to its own bank account. But Camulos has offered no evidence in
support of that theory, which it conjured up for the first time in its post-trial briefing. The
notion that Camulos Capital had the authority to divert the Withdrawal Proceeds under
the Investment Agreement is unconvincing, and the Investment Agreement’s provisions
are the only evidence that the 