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HOLLAND, Justice:



Following a jury trial in the Superior Court, thefdndant-appellant,
Daemont Wheeler (“Wheeler”), was convicted of Atpted Murder in the
First Degree, Possession of a Firearm During ther@igsion of a Felony,
Possession of a Firearm by a Person Prohibited, Rossession of
Ammunition by a Person Prohibited. The State’siomoto have Wheeler
sentenced as an habitual offender was grantedwadesentenced to natural
life imprisonment for Attempted Murder in the FirBtegree, and was
sentenced to thirty-eight years of imprisonmentetel 5 for the remaining
offenses.

In this direct appeal, Wheeler argues that hishSikmendment right
to confrontation was violated when the Superior i€ocadmitted into
evidence hearsay statements by persons who didestty at the trial.
Wheeler's argument raises two distinct questiomghether the testimony
presented violated the hearsay rule and whethérteeamony violated the
Sixth Amendment’s Confrontation Clause. We havactaded that both
guestions must be answered in the affirmative. N&ee also concluded,
however, that the erroneous admission of the testi@h hearsay evidence
was harmless. Therefore, the judgments of the up&ourt must be

affirmed.



Facts

On November 13, 2009, Herbie Davis was shot inkihek and leg
several times while he was in the kitchen of Tri8@ott's home near Dover.
Davis lived in Wilmington but stayed at Scott's h®mccasionally and
considered her his fiancée. Davis and Scott wierenpng on Davis moving
into her home. Several of Tricia Scott’s childrem¢luding Shani and
Amber, and grandchildren, also lived with her.

Wheeler was Amber’s boyfriend and frequently stayedAmber’s
bedroom in the basement of Scott's home. In 2808ber gave birth to a
baby, fathered by Wheeler. Dauvis testified thaahd Wheeler did not get
along after Davis told Wheeler that he should ggblato help support
Amber, the baby, and the household.

Dauvis testified that shortly before the shootimgNovember 13, 2009,
Wheeler had been downstairs with Amber. Davis 8hdni were in the
kitchen area. When Wheeler came upstairs, he ltishgreeable exchange
with Davis before Wheeler walked out the back dobavis then went out

the front door to smoke a cigarette and returngdrsé minutes later.



Dauvis testified that after he returned and wadrtglwith Shani in the
kitchen area, Wheeler came up behind him and shosaveral timesafter
saying, “l really don’t like you.” After shootinDavis, Wheeler fled. Davis
fell to the kitchen floor and told Shani that haikcbnot feel his legs. Shani
called 911 and applied pressure to Davis’ leg. WAmber rushed upstairs
to the kitchen, after hearing the gun shots, Skaldi her: “Daemont just
shot Herbie — Mr. Herbie.”

At 8:55 p.m. on November 13, 2009, Delaware Statkce Corporal
Thomas Lamon was dispatched to investigate a repatt someone had
been shot. Corporal Lamon was the first policéceffto arrive at Trisha
Scott’s home. When Corporal Lamon entered thaeleesie, he saw Davis
on the kitchen floor surrounded by blood. Shans kaeeling over Davis.
Corporal Lamon testified that Davis and Shani wiaes only people in the
kitchen, and that Shani “was clearly upset, shdkdbavis told Corporal
Lamon, “Daemont shot me.”

Delaware State Police Detective Mark Ryde was ttlaef
investigating officer. When he arrived at the $aesidence, Detective

Ryde conducted separate recorded interviews ofhdriScott’'s two

1 At the shooting scene, the Delaware State Polieedive found a total of six shell
casings. A forensic firearms examiner testifiedt tthe six shell casings were all fired
from the same weapon, a 9 mm semiautomatic.
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daughters, Shani and Amber. Those interviews weneucted in Detective
Ryde’s police car.

After the on-scene investigation concluded, De&tedRyde attempted
to locate the suspect, Wheeler. After DetectiveldRwas unable to locate
Wheeler at two addresses, he prepared an arrestniaiThat arrest warrant
was placed in the National Crime Index Center dedab

On November 23, 2009, Detective Ryde receivedrmédion that
Wheeler might be at a certain apartment in HarangtDelaware. The
apartment house was owned by Mary Zachery. Deg®®yde obtained a
search warrant. Inside the unoccupied apartmeetiediive Ryde found a
document and prescription medication with Wheelename. Later,
Detective Ryde conducted an unrecorded intervieMarfy Zachery at State
Police Troop No. 3.

In January 2010, in an effort to locate Wheelegetedtive Ryde
contacted the United States Marshall's Task Forc&Vheeler was
apprehended on January 27, 2010, in Wayne Counighiddhn. After
waiving an extradition hearing, Wheeler was retdrrie Delaware on
February 17, 2010.

At trial, in April 2011, Wheeler elected not tcstidy, and the defense

rested without presenting any witnesses.



Victim’s Eyewitness Identification
The first withness at Wheeler’s trial was the shaogtvictim, Davis.
During his direct examination, Davis identified Ver for the jury as the
man who came from behind and shot him multiple simdile Davis was
standing in the kitchen of Tricia Scott’s home tagkto Shani. Davis turned
around after he was shot. He testified: “l semnféce. | seen the gun,”
which was described as a silver semi-automaticvidalso testified that he
recognized Wheeler's voice and that before the tamgo Davis heard
Wheeler shout “I really don’t like you.” Davis regted his identification of
Wheeler as the shooter at several other pointagluris direct testimony.
For example, Davis testified that he had immedyaitntified Davis as the
shooter to Trooper Lamon when the trooper arriieth@ scene and found
Davis wounded on the kitchen floor. On cross-exation, Davis added:
“I knew who shot me,” and “l seen him shoot me.”.
Victim Relates Excited Utterance
Davis also testified that after he was shot, AmBeott immediately
came upstairs to the kitchen from the basementorling to Davis, Shani
Scott told Amber that “Daemont just shot Herbie + Merbie.” Defense
counsel raised a hearsay objection to Davis rgjatihat eyewitness Shani

Scott told her sister, Amber. Herbie Davis alsstiied without objection



that Shani Scott told the troopers who first amlie the scene that Wheeler
had shot Davis. Those statements are not at isstnes appeal. The trial
judge overruled the objection stating: “Well, irtk that would qualify as a
present sense reaction to what the scene was atinle¢’ When the
prosecutor added that Shani's statement to hesrsisimediately after the
shooting also qualified for admission as an excitéédrance, the trial judge
agreed.

The State argues that the trial judge did not alhis discretion in
overruling the defense trial hearsay objection padnitting the shooting
victim, Davis, to state what the second eyewitn8&sni Scott, told Amber
had occurred. We agree. Present sense impremsibexcited utterance are
both well recognized exceptions to the general entidry rule against
hearsay.

A witness’s statement made during or immediatdtgraan event
gualifies as a present sense impression that issadine at trial even though
the declarant may be unavailable for cross-examinat The declarant,
Shani Scott, was physically present in her mothkitchen when Wheeler

shot Davis. Apparently hearing the gunshots, Antbastt rushed up from

2 SeeDel. R. Evid. 802; Del. R. Evid. 803(1), (2).
3 Del. R. Evid. 803(1) (“A statement describing @pkaining an event or condition made
while the declarant was perceiving the event oddan, or immediately thereafter.”)
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the basement after Wheeler fled the house. Shata®ment to Amber
identifying Wheeler as the shooter was a persor&atcgption by an
eyewitness describing the event and made immegiater the shooting.

An “excited utterance” is “[a] statement relatirmgd startling event or
condition made while the declarant was under thmesstof excitement
caused by the event or condition.”In order to qualify as an excited
utterance: the excitement of the declarant must bh@en precipitated by an
event; the statement being offered as evidence hayv& been made during
the time period while the excitement of the eveaswontinuing; and the
statement must be related to the startling event.

Shani's statement to Amber satisfied the three ireqents for an
excited utterance: the shooting of Davis by Wheplecipitated Shani’s
excitement; the statement identifying the shootas wade during the time
the excitement of the event was continuing; andnBhatatement was

related to the startling evehtAn excited utterance is deemed to be reliable

* SeeWarren v. State774 A.2d 246, 251 (Del. 20015ee alsdrchy v. State2009 WL
1913582, at *3-4 (Del. July 6, 2009)ashington v. Stat008 WL 697591, at *2 (Del.
Mar. 17, 2008)Green v. St. Francis Hosp., In@91 A.2d 731, 735-36 (Del. 2002).

® Del. R. Evid. 803(2).

® Gannon v. State704 A.2d 272, 274 (Del. 1998) (citation omitted).

" SeeBrodie v. State2011 WL 927673, at *2 (Del. Mar. 17, 2011).
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because the declarant is excited by the startvegteand does not have an
opportunity to fabricate a resporise.

Under the circumstances of the shooting in herherg kitchen,
Shani Scott’s statement to her sister Amber thatetidont just shot Herbie —
Mr. Herbie” was properly admissible as a presemssampression under
Delaware Uniform Rule of Evidence (“D.R.E.”) 803(&nhd also as an
excited utterance under D.R.E. 803(2). There veaabuse of discretion in
the trial judge’s admission of Shani's statemenAtober as related by the
victim, Davis.

Detective Ryde’s Testimony

In support of its case against Wheeler, the Stateoduced into
evidence the substance of out-of-court statemeyntthiee witnesses who
were unavailable to testify at trial: Shani Scéttmber Scott, and Mary
Zachery. Shani Scott was with Davis when the shgobccurred and
Amber Scott was downstairs in the basement. Magh&ry, Wheeler's
landlord at a rooming house, was not present atrilee scene.

Detective Ryde took statements from Shani and Amapproximately
two hours after the shooting, in a police vehiclgswe of Tricia Scott's

residence. Mary Zachery’'s statement was taken lates time. Over a

8 SeePressey v. Stat@5 A.3d 756, 758-59 (Del. 2011).

9



defense objection, the prosecutor asked Detectyeke iR, after interviewing

Shani Scott for a recorded statement, “did you hexwe reason to believe
that a suspect other than the defendant was ind®@lveDetective Ryde

responded “no.” The prosecutor then asked, “[wgdhe [Shani] able to
provide you with the specific words that were exaed between Herbie
and the defendant that she recalled hearing?” bete®yde answered,
“Yes.”

Amber Scott was with Wheeler immediately before sheoting and
rushed upstairs to the kitchen after the shootinihe prosecutor asked
Detective Ryde whether Amber Scott provided him arfgrmation about
what had occurred in the Scott residence that nigkiter acknowledging
that Amber had, Detective Ryde was asked whether apeaking with
Amber, he had any reason to believe that any sugpgker than Wheeler
was involved with the shooting. Detective Rydegmexled that he did not.

Mary Zachery had been Wheeler's landlord. The guo®r asked
Detective Ryde if Mary Zachery had any pertinerfbiimation to provide
concerning the shooting. Over a defense objectidetective Ryde was
permitted to answer that she did, and that baseiainnformation, he had
no reason to believe that any person other thaneWhwas involved in the

shooting.
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Indirect Hearsay Evidence

Shani Scott, Amber Scott, and Mary Zachery wekedsjuestions by
Detective Ryde that were similar in format. Eackestion was the subject
of a defense objection at trial that was overrulédeach instance, the chief
investigating officer, Detective Ryde, was askedtliy prosecutor if after
speaking with a particular named witness, he hadraason to believe that
any suspect other than Wheeler was involved ir2@® shooting of Davis.

Wheeler's focus is on the significance of the poogor's line of
guestioning and whether or not these withnesseshir@ws gave Detective
Ryde reason to suspect anyone other than Whe&éreeler argues that the
form of the prosecutor’s question reflected that tlon-testifying witnesses
had named Wheeler as the shooter. Because Wineeldreen identified as
the only suspectbefore the three interviews, Wheeler contends the
prosecutor's intention was to show that authoriti@d no reason to suspect
anyone but Wheeleaafter the interviews. Wheeler submits that the State's
line of questioning connected the "pertinent” infiation the witnesses gave
to police about the shooting and the witnessesestants that Wheeler was
the shooter.

Accordingly, Wheeler argues that “the prosecutas\wermitted to do

indirectly what he could not do directly, incrimtealhim] based on the
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hearsay investigative statement” of three unavialatal witnesses. The
State submits that the questioning by the prosecptwposely avoided

asking Detective Ryde directly what the three urnakike withesses said
verbatim, and that by doing so, the State did @@t to introduce any
hearsay evidence as prohibited by D.R.E. 802. Véheegues that the three
negative responses by Detective Ryde to the sarpe bf question

incriminated Wheeler by placing the substance & three unavailable
witnesses’ inadmissible hearsay statements bdierpity.

The facts in this case are similar to those pteskeim United States v.
Meises’ In Meises in the pertinent portion of the challenged exdn
Agent Cruz was asked if a witness hamed Rubis &i@adasything during his
interview that changed the targets of the invettigaand prompted the
defendants’ arrests. Agent Cruz answered affivebti The government
argued that the prosecutor’'s examination was “dgréocused . . . on the
actions that Agent Cruz took after speaking to Rubi .*°* The appellants
argued that “[n]o juror of normal intelligence, hieg this exchange, could
have failed to get the prosecutor’s point that Rubn his statement to the

agents, had implicated [the defendant] as a copiater.™

® United States v. Meise845 F.3d 5 (1st Cir. 2011).
%1d. at 21.
d.
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The appellants iMeisescontended that “the import of this testimony
is no less clear than if Rubis had been directigted.™ The First Circuit
agreed with appellants that a “reasonable jury c¢auly have understood
Cruz to have communicated that Rubis had identifaggpbellants as
participants in the drug deaf” The First Circuit held that it made no
difference that the government took care not toothice Rubis’s “actual
statements™

In Mitchell v. Hoke™ the prosecution attempted to avoid the hearsay
rule by not asking a detective whom the unavailatiteess had identified
in a lineup. Instead, the detective was askedef wnavailable witness
identified anyone in the lineup and whether he nmadearrest as a result of
that identification’® The detective answered both questions in the
affirmative and named the defendant as the man wherhad arrested.
Judge Weinstein characterized that evidence aasaiclexample of indirect
hearsay: the testimony of the listener (detectiwalls by direct inference to

the precise words of the unavailable speaker (temtifying witness}?

1214.
31d.
1 q.
15 Mitchell v. Hoke 745 F.Supp. 874 (E.D.N.Y. 199@¥f'd 930 F.2d 1 (2d Cir. 1991).
%1d. at 875-76.
17
Id.
81d at 876.

13



Under those circumstances, since the speaker’sodrigdmust be evaluated
to determine the truthfulness of the evidencehtmrsay rule applies.

In Wheeler’s case, the State attempted to avadédarsay rule by not
asking Detective Ryde directly whether each ofttitee witnesses said that
they believed Wheeler shot Davis. Instead, DatecRyde was asked if
anyone other than Wheeler was identified by eachethree witnesses. As
Judge Weinstein held iMitchell, that is a distinction without a legal
difference for purposes of a hearsay anaffsis.

Detective Ryde’s testimony is also a classic exampi indirect
hearsay. In Wheeler's case, advMeisesandMitchell, the jury could only
draw one reasonable inference from Detective Rytssmony: that each
witness identified Wheeler as the perpetrator. ebtete Ryde, in effect,
repeated the substance of the three unavailabhesges’ statements to him.
That indirect hearsay testimony was offered byStage to prove the truth of
the matter asserted. Accordingly, we hold that Hearsay rule was

violated®

¥d.
2014,
21 Del. R. Evid. 802.
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Confrontation Clause

The next question to be addressed is whether ritteduction of
Detective Ryde’s inadmissible hearsay testimonyatgal the Confrontation
Clause of the Sixth Amendment. The Confrontatidau€e guarantees
criminal defendants the benefit of “the principakans by which the
believability of a witness and the truth of histi@®ny are tested?”
subjecting that testimony to “the crucible of cresamination.”® Wheeler
argues that the admission into evidence the sutsstainstatements made by
Shani, Amber, and Mary to Detective Ryde violatésl $ixth Amendment
right to confront the witnesses who were his aasuse

In Crawford v. Washingtdfi and Davis v. Washingtaff the United
States Supreme Court established a framework falyang whether the
introduction of out-of-court statements of withesseho do not testify at
trial violates a defendant’s Sixth Amendment rigiot confront those
witnesses. A threshold requirement of eawford Confrontation Clause
analysis is that the testimony at issue introdinezssayi.e., an out-of-court

statemenintroduced at trial to prove the truth of the reatat issué® We

22 Davis v. Alaska415 U.S. 308, 316 (1974).

23 Crawford v. Washingtqrb41 U.S. 36, 61 (2004).
24 Crawford v. Washingtqrb41 U.S. 36 (2004).

2> Davis v. Washingtqrb47 U.S. 813 (2006).

%6 Del. R. Evid. 801(c).

15



have already held that the admission of Detectiwalefs testimony
constituted indirect hearsay evidence that wasipiteld by D.R.E. 802.

In Crawford, the Supreme Court held that the Confrontatiorus#a
prohibits the “admission destimonialstatements of a witness who did not
appear at trial unless [the witness] was unavailabl testify, and the
defendant had had a prior opportunity for crossveration.”’ A statement
Is “testimonial” if it is provided during an invagation for the purpose of
fact gathering for a future criminal prosecutf8nThe Supreme Court held
that “interrogations by law enforcement officerd tquarely within [this]
class.” In Davis v. Washingtarthe Supreme Court further explained that:

Statements are nontestimonial when made in theseoof

police interrogation under circumstances objecyivetlicating

that the primary purpose of the interrogation i€mable police

assistance to meet an ongoing emergency. Thegstisonial

when the circumstances objectively indicate tha&rehis no

such ongoing emergency, and that the primary perpdshe

interrogation is to establish or prove past eveyagentially

relevant to later criminal prosecutiéh.

Wheeler argues that the hearsay statements obthin&etective Ryde as

the chief investigating officer were testimoniaateiments that he took in

2" Crawford v. Washingtqrb41 U.S. at 53-54 (emphasis added).

28 Dixon v. State996 A.2d 1271, 1277-78 (Del. 2010) (citiDgvis v. Washingtqrb47
U.S. at 822-24). A “non-testimonial” statement, the other hand, is made for the
purposes of acquiring immediate emergency aid andssistance of public safety
officials at the scene of the crim&eeid. at 1278-79.

29 Crawford v. Washingtarb41 U.S. at 53.

%0 Davis v. Washingtqrb47 U.S. at 822.
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discharging his responsibility to manage the ingesion of the Davis
shooting for later prosecution. Therefore, Whealgues that the admission
of the substance of these hearsay statementsaktitrithe absence of any
opportunity to cross-examine the unavailable decoks; violated his
confrontation rights.

Before Crawford the United States Supreme Court held that intcour
descriptions of out-of-court statements, as wellvadbatim accounts, are
“statements” and can violate the Confrontation €&t In Crawford, the
Supreme Court held that ti@onfrontationClause applies to “testimonial”
out-of-court statements, whether or not they “falthin a firmly rooted
hearsay exception?  But, “[n]othing in Crawford addressed, or
undermined, the established principle that in-ce@stimony could trigger
Confrontation Clause concerns by describing, butqumting, an out-of-
court statement that would otherwise come withie tBonfrontation
Clause.” Therefore, both before and afterawford out-of-court remarks
admitted into evidence at trial are “statementst fmurposes of the

Confrontation Clause if, “fairly read, they conviythe jury the substance

31 |daho v. Wright497 U.S. 805 (1990).
32 Crawford v. Washingtarb41 U.S. at 40 (citation omitted).
%3 Ocampo v. Vajl649 F.3d 1098, 1108-09 (9th Cir. 2011).
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of an out-of-court, testimonial statement of a w#s who does not testify at
trial.”3*

Several federal circuit courts have held thataost testimony which
communicates the substance of unavailable witnestsgements can violate
the Confrontation Clause, even when there is nbatan account of the out-
of-court statemen?. In Favre v. Hendersatf the Fifth Circuit held that the
defendant’s confrontation rights were violated hmsea “testimony was
admitted which led to the clear and logical infeernthat out-of-court
declarants believed and said that [the defendaaf guilty of the crime
charged.”” The Fifth Circuit explained that “[a]ithough thuéficer never
testified to the exact statements made to him byiritformers, the nature of
the statements . . . was readily inferréd.”

In Ryan v. Miller® the Second Circuit observed that “[t]he relevant
guestion is whether the way the prosecutor sotldite testimony made the
source and content of the conversation cl&airi Ryan the Second Circuit

held that “[i]f the substance of the prohibitedti®sny is evident even

3 d. at 1110.

% Seee.g, United States v. Meisg845 F.3d at 21United States v. Sily@80 F.3d 1018,
1020 (7th Cir. 2004).

% Favre v. Hendersqmi64 F.2d 359 (5th Cir. 1972)ert. deniegd409 U.S. 942 (1972).
37|d. at 364.

%8 |d. at 362. Accord Taylor v. Cain545 F.3d 327 (5th Cir. 2008).

% Ryan v. Miller 303 F.3d 231 (2d Cir. 2002).

*01d. at 250.
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though it was not introduced in the prohibited fortme testimony is still
inadmissible” under the Supreme Court’s ConfrontatClause precederfts.

In Hutchins v. Wainwrigh¥ the Sixth Circuit reached the same conclusion:
“[a]ithough the officers’ testimony may not haveoteed the exact words of
the informant, the nature and substance of thers&its suggesting there
was an eyewitness and what he knew was readilyréaufé*

In Ocampo v. Vajt* a detective’s in-court testimony conveyed the
critical substance of an unavailable withesses‘aftdourt statement, even
though that statement was not repeated verbatim. Odampo “[t]he
prosecutor’s closing argument then framed for thg precisely what they
were meant to take from the detective’s testimony. . In Wheeler's
case, the same thing occurred during the prosésuosing argument:

Now, earlier today, this morning, you heard frone th

chief investigating officer, Detective Ryde; and todd you,

again under oath, how he interviewed Shani Scatt Amber

Scott. And remember Shani Scott was an eyewitriss.was

in the kitchen when the bullets were flying past &ed her one

year old. Now, we interviewed her in his car witlm hour and

a half of the shooting after she had calmed dowmitabut

clearly everything was still fresh in her mind; have then
interviewed the defendant baby’s mom, Amber Seutip was

“11d. at 249.

2 Hutchins v. Wainwright715 F.2d 512 (11th Cir. 1983)ert. denied 465 U.S. 1071
(1984).

“1d. at 516.

**Ocampo v. Vajl649 F.3d 1098 (9th Cir. 2011).

*1d. at 1113.
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also in the house, also in his car within — shaptmok place
around 8:55. He was interviewing her just befor®Qht night.

And finally, Detective Ryde interviewed Mary Zache
who he told you had information regarding the simgpt All
these people provided information; and the only spar
identified as the shooter of Daemont Wheeler —sxooe. The
shooter of Herbie Davis was Daemont Wheeler. No
information, no other evidence collected pointedngone else
but that man. And you are to decide, based upon the evidence
that you've heard, based on the testimony of He®uett,
Trisha, the detective, the reports — as the tridacts, you are
to conclude if the defendant — if the State hasitadturden.

In Wheeler's case, as @campg given the State’s characterization of the
indirect hearsay testimony from Detective Rydetsnciosing argument$,a
reasonable juror could have only concluded thath eafcthe three non-
testifying witnesses (Shani, Amber, and Mary) idesd Wheeler as the
person who shot Davfs.

In United States v. Meisgthe Sixth Circuit summarized the important
Confrontation Clause issues that are raised imstant case:

The opportunity to cross-examine the declarantétse out the

truth,” is no less vital when a witness indirectlyut still

unmistakably, recounts a co-defendant's out-ofdcour

accusation. The concerns animating the right tdfroatation

are especially acute when the statement at issgi@ates from

an ex parteexamination by a law enforcement officer. Hence,
if what the jury hears is, in substance, an untesiat-of-court

*® The State reemphasized Detective Ryde’s testirioity rebuttal argument.
*”Ocampo v. Vajl649 F.3d at 1113AccordHutchins v. Wainwright715 F.2d at 516.

20



accusation against the defendant, particularlefihculpatory

statement is made to law enforcement authoritide t

defendant’s Sixth Amendment right to confront tleeldrant is

triggered?®

Although the jury in Wheeler's case was not toltiatvthe three
unavailable witnesses said verbatim, Detective Rythstimony conveyed
the substance. The clear inference that the Staght to elicit from
Detective Ryde was that each witness identified $léreas the person who
shot Davis. That point was emphasized in the Staeening and closing
arguments to the jury. Accordingly, we hold that8tviolated Wheeler's
Sixth Amendment right to confrontation when it oduced into evidence
the substance of inadmissible hearsay statemerda tovestigating police
detective®

Harmless Error

The final issue is whether the error in admittidgtective Ryde’s
testimony was harmless. The test for harmless erset forth inChapman
v. California® where the United State Supreme Court held thatrsay is

required if the reviewing court cannot conclude tha error was “harmless

beyond a reasonable doubt.”In Sullivan v. Louisian® the United States

“8 United States v. Meise845 F.3d at 21 (internal citations omitted).

9 SeeCrawford v. Washingtarb41 U.S. at 51-53avis v. Washingtqrb47 U.S. at 822.
0 Chapman v. California386 U.S. 18 (1967).

*L1d. at 24.
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Supreme Court held “[t]he inquiry [und€hapmalpis not whether, in a trial
that occurred without the error, a guilty verdicomd surely have been
rendered, but whether the guilty verdict actuandered irthis trial was
unattributable to the errof?

In Holmes v. Stat¢ this Court explained that a prejudicial
constitutional confrontation violation occurs whetbe “out-of-court
statements were not merely cumulative evidencebut] likely a principal
factor in [the] conviction® Where that is not the case, the error is
harmless? In Wheeler's case, the record reflects that tiaelinissible out-
of-court statements were cumulative.

Wheeler was well-known to Davis and the eyewitndsstification
of Wheeler by Davis was compelling. In additionaV®’ recitation of
Shani’'s excited utterance to Amber was properly itdth into evidence.
Therefore, the jury knew Shani immediately told Amnithat Wheeler shot
Davis. Consequently, when Detective Ryde testififet Shani and Amber
had identified Wheeler as the perpetrator, thatinmasible hearsay was

cumulative to the properly admitted evidence. $teement attributed to

2 gullivan v. Louisiana508 U.S. 275, 279 (1993).

>3|d. at 279.

> Holmes v. State2010 WL 5043910 (Del. Dec. 9, 2010).

*5|d. at *5 (quotingSanabria v. State974 A.2d 107, 120 (Del. 2009) (internal quotation
marks omitted)).

*®1d.
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Mary was also cumulative. Consequently, in view Qdvis’ emphatic
eyewitness identification of Wheeler as the pensbo shot him, the record
reflects that the error in admitting Detective Rgdestimony was harmless
beyond a reasonable doubit.

Conclusion

The judgments of the Superior Court are affirmed.
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