IN THE SUPERIOR COURT OF THE STATE OF DELAWARE

STATE OF DELAWARE : ID. No. 0808022374
In and for Kent County
V.

RK08-10-0891-01
: RK08-10-0892-01
JONATHAN L. STEVENS : RK08-10-0894-01
: RKO08-10-0895-01
Defendant. : RKO08-10-0896-01
: RKO08-10-0897-01

ORDER

Submitted: August 9, 2017
Decided: October 6, 2017

On this & day of October, 2017, having considered Defendanathan

Stevens’ (hereinafter “Mr. Stevens™) appeal frdme tCommissioner’s Findings
of Fact and Recommendations Report (hereinaftemii@ssioner's Report”)
pertaining to his amended motion for post-convittielief, the State’s answer to
Mr. Stevens’ motion, the trial and supplementabrd¢cand the Commissioner’s
Report, it appears that:

(1) On May 21, 2009, a jury convicted Mr. Stevens obBery in the
First Degree and Possession of a Firearm Durin@tmamission of a Felony as
well as multiple other offensésOn July 14, 2009, the Court found Mr. Stevens
to be a habitual offender and sentenced mitey alia, to 58 years in prison. The
Delaware Supreme Court affirmed this convictiordoly 22, 201G. Mr. Stevens

then filed a timely motion for post-conviction eflion September 7, 2010. The

! For a detailed description of the crime see thWare Supreme Court’s decision on direct
appeal inStevens v. Stat8 A.3d 1070 (Del. 2010).
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Superior Court, adopting the Commissioner's Repdenied his motion on
January 30, 2013. Mr. Stevens appealed this dectsi the Delaware Supreme
Court on June 28, 2013.

(2)  The Supreme Court, on September 10, 2013, revargecemanded
the Superior Court’s decision instructing the Cdortappoint counsel for Mr.
Stevens’ motion. The Court appointed counsel onl Ag, 2014, and his counsel
filed an amended motion for post-conviction rele@f May 15, 2015. The
Commissioner reviewed Mr. Stevens’ amended motiod secommended
denying his request. Mr. Stevens then filed areapfrom the Commissioner’s
Report. In this Order, the Court addresses thende@ motion and also the
written objections raised by the Defendant to tleen@issioner’'s Report. The
Court largely adopts the reasoning in the Commmnesis Report and provides
further explanation necessary to address the Dafgistbbjections to that Report.

(3) In Mr. Stevens’ amended motion, he argues thatidiscounsel was
ineffective for failing to object, review, or recgte curative instruction in relation
to the admission of Co-Defendant Jeffery Boyd'sréimeafter “Mr. Boyd’s”)
statement offered pursuant to D&l. C. 83507 (hereinafter “3507 Statement”).
Second, he argues that the State’s failure to teda®@507 Statement amounts to
prosecutorial misconduct in violation of Mr. Stegedue process rights. In his
third argument for relief, he maintains that that&committed 8rady violation
by failing to disclose its witness, Tamara Stragdhereinafter “Ms. Stratton’s”)
criminal conviction. In his fourth argument, heintains that he was denied a
fair trial due to cumulative due process errors imtbed during trial. Finally, Mr.
Stevens requests an evidentiary hearing to fullyebbep the factual record
regarding the claims raised in his motion. Fa@ tbasons set forth below, the
Court finds that Mr. Stevens is not entitled toeatdentiary hearing and is not

entitled to a new trial.



(4) Before addressing the merits of Mr. Stevens’ céaithe Court must
first address whether his motion is procedurallgrddy, applying the version of
the Rule in effect at the time of filing hiso semotion?® Rule 61 requires claims
for relief to be filed within one year of the coation becoming finat. Here, Mr.
Stevens’ conviction became final on July 22, 20H@mwthe Delaware Supreme
Court affirmed it. Mr. Stevens filed hmo semotion on September 7, 2010.
Accordingly, he timely filed his motion.

(5) However, the third procedural bar in Rule 61 staib@t grounds for
relief not asserted in the proceedings leading jodgment of conviction are
thereafter barred unless the movant demonstratgsa(ise for relief from the
procedural default; and (2) prejudice from a violaiof the movant’s rights.Mr.
Stevens claims for relief are all based on argusérat were not asserted at trial,
and therefore, this procedural bar applies unlessah show a cause for relief and
prejudice. Furthermore, Rule 61(i)(5) dictatesttti®e procedural bars are
inapplicable “to a colorable claim that there wasiacarriage of justice because
of a constitutional violation that undermined tbedamental legality, reliability,
integrity or fairness of the proceedings leadinth®judgment of convictiorf”

(6) Here, Mr. Stevens’ four claims are premised, tmesa@xtent, on
allegations of ineffective assistance of couriskleffective assistance of counsel
Is sufficient cause for not having asserted thesargls for relief at trial and on
direct appeal. Accordingly, these claims are nbject to the procedural default

rule in part because the Delaware Supreme Courtnailgenerally hear these

3 Redden v. Statd50 A.3d 768, 772 (Del. 2016).
4 Super. Ct. Crim. R. 61(i)(1).

51d. at 61(i)(3).

® Rule 61(i)(5).

" One of the four claims involves allegations ofg@eutorial misconduct regarding the same
evidentiary error as is the subject of an inefiexassistance of counsel claim.
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claims on direct appeal. Additionally, a succelssfigffective assistance of
counsel argument “that demonstrates a constitutisolation may be considered
an exception under Rule 61(i)(5)."However, Mr. Stevens must still meet the
standard set forth itrickland v. Washingtghand adopted by the Delaware
Supreme Court inAlbury v. Stat@® in order to succeed in his ineffective
assistance of counsel claims.

(7) In order to prevail on an ineffective assistan€eainsel claim,
Stricklandrequires the defendant to first

show that counsel's performance was deficient. sTi@quires
showing that counsel made errors so serious thatssd was not
functioning as the counsel guaranteed the defenoharibhe Sixth
Amendment. Second, the defendant must show tleateficient
performance prejudiced the defense. This requshesving that
counsel’s errors were so serious as to deprivedfendant of a fair
trial, a trial whose result is reliable. Unlesdedendant makes both
showings, it cannot be said that the conviction resulted from a
breakdown in the adversary process that renders résailt
unreliablet!

(8) Mr. Stevens’ first claim in his amended motion Istt his trial
counsel provided ineffective assistance of couibsefailing to object to the
admission of Mr. Boyd’s 3507 Statement. He ardhasthe State did not provide
an adequate foundation of admissibility because Bwyd did not testify
regarding the truthfulness of his out-of-court etaént. According to Mr.
Stevens, without the proper foundation, the tr@irt should not have admitted
the statement. Therefore, by failing to objectitto admission, trial counsel

provided ineffective assistance.

8 State v. Flowers150 A.3d 276, 282 (Del. 2016).
%466 U.S. 668, 687 (1984).

10551 A.2d 53, 58 (1988).

11 Strickland 466 U.S. at 687.



(9) The Delaware Supreme Court set forth the foundahat a party
must lay prior to the admission of a 3507 StatemémKeys v. Statethe Court
held that “[iln order to offer the out-of-court tgaent of a witness, the statute
requires the direct examination of the declarantthy party offering the
statement, as to both the events perceived or lagarthe out-of-court statement
itself.”2 The Court has interpreted this to require a tad-foundation: the
witness must testif[y] about both the events andtivr or not they are trué*”

(10) At trial, the State’s foundation for Mr. Boyd’'sas¢ment included
asking him whether he answered the detective’'stqumssrelating to a robbery at
the China King in Dover. Additionally, Mr. Boydd#fied that he pled guilty to
the robbery and two other related chatjesd he stated that he discussed the
China King robbery with the detective.The State also asked Mr. Boyd whether
he answered the detective’s questions to the bddsisability at that time, to
which Mr. Boyd responded “at that tim&”The State went on to ask Mr. Boyd
whether he responded to the detective’s questiidjneely? | mean nobody was
forcing you; you weren't threatened; nobody beatl yoto answering the
guestions? You were in the room with your mothed detective?” Mr. Boyd
responded “[y]eah, that's right”

(11) The Court finds that this testimony satisfied therfdation required
for admissibility of the 3507 Statement. Mr. Bdyst testified about the events.
While testifying, he discussed his involvementha trime through discussing his

plea agreement. He also testified that he disduske crime with the

12337 A.2d 18, 20 n.1 (Del. 1975).

13E.g., Ray v. Stat&87 A.2d 439, 443 (Del. 1991).
141d. at B-5-B-8.

151d. at B-8—B-11.

16 Trial Transcript at B-10.
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investigating detective. This is sufficient to rhgee first part of the foundational
requirement that the witness testify about the &sven

(12) Additionally, the State laid a proper foundatiorthwiegard to the
truthfulness of this statemet$t. Mr. Boyd testified that he answered the
detective’s questions regarding the robbery tolbtes& of his ability at the time.
Implicit in this statement is that Mr. Boyd answeride questions truthfully.
Accordingly, the State satisfied the second patheffoundational requirement.
As the State met both foundational aspects for ssion of a 3507 Statement,
Mr. Boyd’s out-of-court statement was admissible] 8r. Stevens’ trial counsel
did not provide ineffective assistance of counselfdiling to object to this
foundation. His trial counsel was not deficienthns regard, and Mr. Stevens’
first argument for relief is without merit.

(13) Mr. Stevens next argues that his trial counsel inaffective for
failing to review Mr. Boyd’s 3507 Statement priorthe State playing it at trial.
When the State played the recorded 3507 Statemehetjury, a portion of the
tape included statements by the detective that wleerly irrelevant and should
have been redacted. However, because Mr. Stetraiounsel did not review

the tape prior to trial, these statements weregaldefore the jury. Mr. Stevens

18 \While the Court finds that the State laid a prdpendation as to the truthfulness of the prior
statement, it is not clear whether the State wgsired to do so. IrState v. Flowersthe
Delaware Supreme Court distinguished “between itite of a defendant’s attorney to insist
that the State established both foundational requents prior to the admission of a Section
3507 statement into evidence aheé right of a defendant’s attorney to make a psi@nal
judgmentnot to object if the second foundation requirenisniot established by the State.”
150 A.3d 276, 280 (Del. 2016)(emphasis added). Dékaware Supreme Court determined
that when an attorney does not object to the talnlkess foundation based on his or her
professional judgment, such a foundation is notired. Id. at 281. Here, trial counsel did
not object to the foundation and therefore it isgble that the failure to object rendered this
foundational requirement unnecessary. Additionathye Delaware Supreme Court has
explained that “there is no requirement that thime@gs either affirm the truthfulness of the out-
of-court statement, or offer consistent trial testny.” Moore v. State655 A.2d 308, 1995
WL 67104, at *2 (Del. Feb. 17, 1995) (Table).
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argues that the portion of the tape that the Stadelld have redacted was highly
prejudicial and therefore his failure to review tiape fell below the objective
standard of reasonableness and amounted to ineffesistance of counsel.

(14) The portion of the tape at issue includes the digtestating that he
thinks “you guys have done some other ones. kthais brought you along for
some other ones? When Mr. Boyd responded with “[w]hat do you mesher
ones,” the detective clarified by saying “[sJomé&et robberies in particula?”
Mr. Boyd did not provide an answer and the detectollowed up saying “I'm
actually pretty sure you guys have done some niofg’$! Mr. Boyd denied this
allegation saying “[o]h nah. Be honest with yciaven’t.’?> The detective then
asked Mr. Boyd “[w]hat else has he done” to which Boyd responded “[o]nly
thing | know about is when he had the truék.At this point, Mr. Stevens’ trial
counsel objected. During a side bar discussioa, ghrties agreed that this
exchange was irrelevant and should not have bexdtuwded. However, once the
State represented that there was no further imetetestimony, trial counsel
withdrew his objection. The judge asked whethainsel wanted a curative
instruction. Mr. Stevens’ trial counsel declinée offer.

(15) The Delaware Supreme Court has made it clear dhbt “the
voluntary out-of-court statement of a witness whpriesent and subject to cross-
examination” is admissible at tri&l. The Delaware Supreme Court determined

that “interrogations that contain both the witnesgitements and inadmissible

19 Mr. Stevens’ amended motion for post-convictioiefet 13.
2014,
21d.
22d.
23d.
24 Stevens v. Statd8 A.3d 1070, 1072 (Del. 2010).
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statements by third parties must be redactedtch redactions must occur prior
to trial2® During Mr. Stevens’ direct appeal, the Supremar€determined that
the portion of the interview regarding the detexBvbeliefs that the two were
involved in prior robberies was not admissible ahduld have been redact&d.

(16) Here, itis clear that (1) the State should hadacted this portion of
the interrogation and that (2) Mr. Stevens’ trialinsel should have ensured that
such redactions were done prior to trial to avbid jury hearing inadmissible
portions of the statement. Mr. Stevens’ trial cgelradmitted that he did not
review the 3507 Statement prior to the State ptapiat trial. Given the Delaware
Supreme Court’s clear guidance on this issue poibtr. Stevens’ initial trial, his
counsel’'s failure to review the statement priontgbadmission was deficient.
However, this deficient performance did not pregadr. Stevens sufficiently to
warrant a new trial.

(17) In order to satisfy the second prongStfickland Mr. Stevens must
show that the errors were so serious as to defirivdefendant of a fair trié. In
this regard, Mr. Stevens must show that the eradrdn effect on the judgmefit.
Accordingly, the Court must determine “whether éhisra reasonable probability
that, absent the errors, the factfinder would h&ael a reasonable doubt
respecting guilt.*

(18) While the statement implied that Mr. Stevens corneditprior
robberies and was therefore prejudicial in thabitld cause the jury to infer that

he has the propensity to commit robberies, thidnmasible statement does not

251d. at 1073.

26 Miles v. State985 A.2d 390, 2009 WL 4114385, at *3 (Del. No9, 2009) (Table).
27 Stevens3 A.3d at 1077.

28 Strickland v. Washingto66 U.S. 668, 687 (1984).

291d. at 691.

301d. at 695.



meet the standard of prejudice requiredStyckland Without this inadmissible
portion of the 3507 Statement, there was signifieasdence for the jury to find
Mr. Stevens guilty beyond a reasonable doubt. idsudsed above, Mr. Boyd’s
3507 Statement was admissible as the State laidpepfoundation (though the
detective’s statements and questions regarding wiberies should have been
redacted). The section of the statement whereBiglyd implicated Mr. Stevens
in the robbery was admissible, however. Accordintflis was evidence for the
jury to consider.

(19) Additionally, the State had the victim testify aat, and the victim
identified Mr. Stevens as the person who commititedrobbery and the assault.
While Mr. Stevens’ trial counsel, on cross examaoratestablished that the victim
was unable to identify Mr. Stevens in a photo atvay weeks after the robbery
occurred, the jury was still able to consider thetim’s testimony that Mr.
Stevens was the person who robbed and assaultedHnially, Tamara Stratton,
who lent Mr. Stevens and his co-Defendant her trtesktified that the same night
of the robbery, she saw Mr. Stevens burning tha cagister drawer taken from
the victims. The burnt drawer was recovered fromdhea she described to the
police. With these State witnesses convincinglylicaping Mr. Stevens in the
robbery and assault, the absence of the offendimtjop of Mr. Boyd's 3507
Statement would not make it reasonably probabletiigetrier of fact would have
had reasonable doubt as to Mr. Stevens’ guiltcofaingly, he is unable to satisfy
the second prong dtrickland and his claim for ineffective assistance of calins
for failing to review Mr. Boyd’s 3507 Statementarto trial is without merit.

(20) Next, Mr. Stevens argues that his trial counseVidex ineffective
assistance of counsel because he did not requesatve jury instruction upon
hearing the inadmissible section of Mr. Boyd’s 338fatement. Mr. Stevens
argues that because all parties determined thatstatement was inadmissible

and prejudicial during the side bar conference fduisre to accept the curative
9



jury instruction was unreasonable. Mr. Steventhrrargues that the decision to
not seek an instruction to avoid drawing more &itbento the statement should
not be given deference because it allowed the fargonsider an improper

statement that was highly prejudicial. AdditiogaMr. Stevens argues that by
withdrawing his objection, Mr. Stevens was not dbleaise this issue on appeal
thus depriving him of a fair appellate ruling o iesue.

(21) Under the first prong ofstrickland it is not clear that his trial
counsel’s decision was deficient. In order tosfgtihis prong ofStrickland Mr.
Stevens must show that his counsel's performance wat reasonable
“considering all of the circumstance®.” In making this decision, a court
reviewing “counsel's performance must be highlyedeftial.®> There is a
“strong presumption that counsel’'s conduct fallghwi the wide range of
reasonable professional assistance” meaning tkat ik a strong presumption
that a lawyer’s conduct is a part of a “sound tstahtegy.®3

(22) As noted above, this section of the interrogatias whadmissible
and prejudicial in that it was impermissible chéeaevidence. However, as soon
as the State played the inadmissible section ofBdyd’'s 3507 Statement, Mr.
Stevens’ trial counsel objected. In his affidavital counsel stated that he
objected to “stop the playing of the tape.” Helier noted that at first he agreed
with the trial judge’s offer of an instruction. kWever, “upon further reflection,
[he] concluded that [he] would rather not haverastruction given because [he]
did not want to call any more attention to the caenimthan had already been

made, and especially in light of Co-Defendant Bey#sponse.”

311d. at 688.
%21d. at 689.
1d.
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(23) Given the strong presumption that a lawyer’s cohndalts within
sound trial strategy, the Court finds that his dieci to decline a curative
instruction was not unreasonable. The recordetfiat trial counsel considered
the jury instruction and the circumstances of tia¢esnent in the context of the
overall case. Not wanting to draw attention to skegement of a police officer
implying that Mr. Stevens had committed other roldsewas a judgment call by
an experienced attorney. The record reflectsttiatwas part of a sound trial
strategy and therefore was not unreasonable pesfaren Accordingly, Mr.
Stevens’ ineffective assistance of counsel clairthanbasis is also without merit.

(24) Even if the failure to accept a curative instactamounted to
deficient performance, Mr. Stevens’ claim wouldl il because of insufficient
prejudice in the context of the overall evidendss discussed above, the absence
of this statement would not have created reasomthlbt with the jury regarding
Mr. Stevens’ guilt. Accordingly, he would not bel@to meet the second prong
of Strickland and his claim would still fail.

(25) In Mr. Stevens’ second claim, he argues that tlaeSt failure to
redact Mr. Boyd’'s 3507 Statement amounted to prgse@l misconduct and
violated his Fourteenth Amendment right to due pssc Mr. Stevens’ claim
again focuses on the section of Mr. Boyd’'s statdéntbat discussed prior
robberies. He claims that the failure to redaistplortion of Mr. Boyd'’s statement
amounted to a violation of his Federal and Statestttutional right to a fair trial.

(26) Mr. Stevens did not present this claim to the cduring trial or on
direct appeal. Accordingly, it is procedurally ket unless he can show cause for
failing to present this argument previously andjytiee3* Additionally, this
procedural bar will not apply if Mr. Stevens pretsem “colorable claim that there

was a miscarriage of justice because of a constiaitviolation that undermined

34 Super. Ct. Crim. R. 61(i)(3).
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the fundamental legality, reliability, integrityr dairness of the proceedings
leading to the judgment of convictiofr”

(27) Here, Mr. Stevens correctly argues that the claes wot raised at
trial or on direct appeal because of a deficietibaf trial counsel. However,
as noted above Mr. Stevens is unable to estabtigjudice for the ineffective
assistance of counsel claim relating to the redactf the 3507 Statement.
Accordingly, he can only proceed on this claim &f ¢an satisfy Rule 61(i)(5).
Notably, this is a colorable claim because on diappeal the Delaware Supreme
Court established that the State should have reddis section of the statement.
The State’s failure to do so could have impingedlonStevens’ federal and state
constitutional right to a fair trial. As a conseque, the claim is not procedurally
barred.

(28) As the claim is not procedurally barred, Mr. Steserust show that
he is entitled to relief based on this prosecukanigconduct. As noted above,
the State clearly should have redacted this portbrthe 3507 Statement.
Mandatory case authority required this, and th#taity predated Mr. Stevens’
trial. Accordingly, it was misconduct for the &db not have redacted this
section of the statement. However, under the metances of this case, the Court
declines to overturn Mr. Stevens’ conviction.

(29) The Delaware Supreme Court has addressed prosetutor
misconduct and established a test for determinihgnasuch actions require a
Court to overturn a conviction on the basis of tin&conducg® In reviewing a

claim of prosecutorial misconduct, the Court musinsider whether the

35 1d. at 61(i)(5).

3¢ See Hughes v. Sta#37 A.2d 559, 571 (Del. 1981). While the CouarHughesconfronted
prosecutorial comments that amounted to prosealtmisconduct, the Court does not see
any reason why the same test should not applyisrctntext.

12



misconduct “prejudicially affected substantial tiglf the accused” The Court

Is to consider: (1) “the closeness of the case)™{Re centrality of the issue
affected by the (alleged) error;” and (3) “the stégken to mitigate the effects of
the error.®8

(30) Here, as already discussed above, the Court ddadkink that this
was a close case. While it is true that there meaphysical evidence other than
the recovered cash register drawer linking Mr. 8tsvto the crime, his co-
defendant admitted to his part in the crime andlicafed Mr. Stevens as also
being involved. The victim also identified Mr. 8&s in court as the perpetrator
of the robbery and assault. A separate witnestffieel that (1) she saw Mr.
Stevens burning the cash register drawer on th# oigthe robbery, and (2) that
Mr. Stevens and Mr. Boyd, who admitted his paragipn in the crimes, together
borrowed her truck on the night of the robbery.cAlahile the jury learned that
the victim was unable to identify Mr. Stevens ipheto array two weeks after the
robbery occurred, he unequivocally identified hiniral and explained why he
was unable to identify him in the photo array. éwtngly, the jury was able to
rely on three witnesses who convincingly implicaMd Stevens in the crime.
There was significant direct and circumstantiadenice of his guilt. For these
reasons, the Court does not find that this wasseatase.

(31) With regard to the factor requiring evaluation loé tmisconduct’s
effect on the issues central to the case, tharertainly risk of that given the fact
that the detective’s inadmissible statements iredudnpermissible character
evidence. On the other hand, the 3507 declaraat'sal of the interrogating
detective’s suggestions regarding other poterdlaberies somewhat lessens such
evidence from being considered central to the case.

¥71d.
B 1d.
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(32) With regard to the final factor to consider, theu@amotes that little
was done to mitigate the effect of this error. Whiial counsel objected
iImmediately to stop the tape from being played,@oairt, at counsel’'s request,
did not instruct the jury regarding this statemerNevertheless, despite the fact
that little was done to mitigate this error, ondvade, this prosecutorial misconduct
did not prejudice Mr. Stevens’ right to a fair trid his was not a close case and
when weighing the three required factors in thatiality, the Court finds that Mr.
Stevens does not establish that this prosecutamiatonduct requires post-
conviction relief.

(33) Mr. Stevens’ third claim for post-conviction reliagserts that the
State committed d@rady violation by failing to disclose Tamara Stratton’s
criminal conviction for shoplifting in 2000. Mr.t&/ens argues that this
amounted to a violation of his due process righten both the Federal and State
constitutions.

(34) The Court must first determine whether the Staterodted aBrady
violation and then, if there was a violation, wrestsuch an error requires post-
conviction relief. To determine whether there iBrady violation, the Court
performs a three prong analysis.The Court must determine whether: “(1)
evidence exists that is favorable to the accusethuse it is either exculpatory or
impeaching; (2) that evidence is suppressed bythte; and (3) its suppression
prejudices the defendarf®”

(35) Here, the information regarding Ms. Stratton’s ¢niah conviction
for shoplifting in 2000 would be evidence that avdrable to Mr. Stevens for
purposes of impeachment. A criminal convictiondboplifting that is nine years
old at the time of trial was admissible becausg thisdemeanor charge involves

39 Starling v. State882 A.2d 747, 756 (Del. 2005).
401d.
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dishonesty. Accordingly, this information couldveébeen used to impeach her.
Furthermore, there is no evidence of record thatlevendicate that the State
disclosed this information to Mr. Stevens. Accaogly, it is likely that this
evidence was suppressed by the State.

(36) Mr. Stevens must show that he suffered prejudiomfthe State’s
failure to disclose this evidence. Mr. Stevensuagjthat this evidence would
have impacted the credibility of Ms. Stratton’sti@eny and made the jury less
likely to believe her. He also contends that slas & key witness of the State.
Therefore, without this evidence, he suffered mhege. Namely, using this
evidence to attack her credibility would have m#daore likely that the jury
would not find her less credible. As the Courtfirthat there is arguablyBaady
violation, post-conviction relief is not proceduyalbarred by Rule 612
Accordingly, the Court will consider its merits.

(37) Assuming that this did amount to Brady violation, it does not
amount to grounds for post-conviction relief. Irder for aBrady violation to
warrant post-conviction relief, the evidence suppeel must undermine the
confidence in the verdiég. The Court finds here that the failure to disclbise
Stratton’s prior shoplifting conviction does nod@nmine the Court’s confidence
in the verdict. As already discussed, this wasanatose case. Accordingly,
impeaching Ms. Stratton with a prior shopliftingneaction from nine years
earlier would not have impacted this verdict. Aclogly, Mr. Stevens is not

entitled to post-conviction relief on this claim.

41 Consistent with the Court’s finding that an eviti@ry hearing is not necessary, as with the
other asserted errors, the Court assumes th&rtdy material was not given to the Defense.
Accordingly, no further evidence is necessary.

42E . g., Jackson v. Staté70 A.2d 506, 514 (Del. 2001).

431d. at 514-15.
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(38) Mr. Stevens’ final argument is that cumulative quecess errors
require post-conviction relief. Mr. Stevens poitiits Court to case law where the
impact of one error standing alone might not beaasidfor reversal but the
cumulative impact of all the errors warranted felfe He maintains that the
several errors committed at his trial cumulativatpounted to a constitutional
violation.

(39) This claim was not raised during trial, on direppeal, or in Mr.
Stevens’ original motion. Accordingly, it is prakeally barred unless he can
show cause and prejudice or that it is a “coloratiem that there was a
miscarriage of justice because of a constitutimation that undermined the
fundamental legality, reliability, integrity, orifaess of the proceedings leading
to the judgment of convictiorf® Mr. Stevens argues that this claim is not barred
because it includes claims of ineffective assistaat counsel which are not
normally raised on direct appeal and it assertslation of due process under the
United States Constitution. The Court finds tha$ argument is procedurally
barred because he cannot show prejudice or tlsaathounts to a colorable claim
regarding a constitutional violation.

(40) The Court, in reviewing all of Mr. Stevens clainhss determined
that none are sufficient to warrant post-convictiaief. While the Court
acknowledges that errors were made during the eoofdMr. Stevens’ trial,
including the failure to redact the inadmissiblertipm of Mr. Boyd's 3507
Statement, defense counsel’s failure to ensurestiection occurred, andBaady
violation, none of those errors caused any readeiiiblihood of a changed trial
outcome. Furthermore, the Court finds that theaut of this trial would not

change in light of the cumulative impact of thes®mes. Accordingly, the Court

44 Wright v. State405 A.2d 685, 690 (Del. 1979).
45 Rule 61(i)(3) and (5).
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finds that the verdict is worthy of confidence désphe cumulative impact of
these errors. Therefore, Mr. Stevens’ final arguime procedurally barred
because he is unable to show prejudice and becade®s not amount to a
colorable claim of a constitutional violation.

(41) The Court finds that Mr. Stevens’ several argumeots post-
conviction relief are all either procedurally bahe without merit. On the record
before the Court, the Court is comfortable makimg tlecision in the absence of
a further evidentiary hearing. The Commissioneztommendation for the lack
of a need for an evidentiary hearing is accordirzgigepted.

THEREFORE, after reviewing the record and considering the
Commissioner's Report and Recommendation, whichadepted in part,
excepting only the different findings and analyassoutlined herein, it is clear
that Mr. Stevens is not entitled to post-convictiatief, and his motion is
thereforeDENIED.

IT ISSO ORDERED.

[slJeffrey J Clark
Judge

JJCijb
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