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Under Delaware law, property acquired after mgeiaut before divorce is
marital property subject to equitable division incélary proceedings. In this
appeal we review the Family Court’s determinatitvattonly one-third of a
substantial bonus paid to Wife after separation liefore divorce qualified as
marital property. According to the Family Couredause two-thirds of the bonus
payment was subject to forfeiture after the cowgptiivorce, only one-third of the
bonus was actually earned during the marriage aatifigd as marital property.

We reverse the Family Court’s decision becauseititiee bonus was earned
during the marriage and qualifies as marital prgpetnder Wife’s Transaction
Bonus Agreement (“TBA”), the company agreed to péiye a bonus at closing
for her efforts to sell the company. Her efforwdfruit, the company was sold,
and Wife earned the transaction bonus which wag Ipefore divorce. Although
Wife’s bonus might have been subject to forfeifpost-divorce, it was nonetheless
earned under the TBA during the marriage. Thusremeand to the Family Court
to determine how to equitably divide the full borausount.

l.

Husband and Wife married on September 22, 200fey had four children

together. Wife started working for a local compahying the first year of the

marriage, eventually working her way up the corponmanks to president. In



September 2013, while the parties were married tagdther, Wife signed the
TBA with the company.

Subject to the terms of the TBA, if an “Exit Evemiccurred, and Wife
satisfied the conditions set forth in Section 3tled TBA, Wife was “entitled to
receive a bonus” upon closing of the Exit Eventmamount dependent on the
purchase price of the compahyAn Exit Event has a precise definition in the
TBA, but can be described generally as a sale@fttdmpany within one year of
signing the TBA. Section 3 of the TBA required Wib “exercise all reasonable
efforts” and to “cooperate with the Company to eonmate the Exit Event” It
also required that she remain continuously empldyethe company through the
closing of the Exit Event or if her employment t@mated sooner, her termination
be without Cause or due to death or disabflityVife was entitled to the bonus
payment “at the closing of the Exit Everit.”

In Section 6 of the TBA, entitled “Forfeiture foCertain Early
Terminations,” Wife and the company agreed th#tef company terminated Wife

for “Cause” or if Wife terminated her employmentthdut “Good Reasofi” then

*TBA § 2.

°1d. § 3.1.

“1d. § 3.2.

°1d. § 4.

® “Cause” and “Good Reason” are defined as havirlie “same meaning as under the
Employment Agreement.” TBA 88 1.3, 1.9. The Enyph@nt Agreement is not part of the
record.



the bonus would be subject to reduction or repaynd@pending on when the
termination occurred, summarized as follows:

After closing but prior to payment — amount payaigéuced by two-
thirds and further payment forfeited.

After receiving payment but within six months follmg closing —

Wife must repay two-thirds of amounts already p@ndluding two-

thirds of all amounts withheld for taxes) and ferthpayments

forfeited.

After receiving payment but more than six month®ra€losing but

before first anniversary of closing — Wife must agpone-third of

amounts already paid (including one-third of alloamts withheld for

taxes) and further payments forfeited.

On November 10, 2013, Husband and Wife separated\pril 2014, Wife
finalized a sale of the company entitling her te transaction bonus at closing.
Although the date of closing and the date she vedethe transaction bonus
payment are unclear from the record, the partiesadalispute that Wife was paid
the full amount of the transaction bonus net oétaafter the couple separated but
before the date of their divorce, August 14, 2014.

In 2016, the Family Court heard the remainingppréy division issues

between Husband and Wife, which included whetheie\/ibonus payment was

marital property. In a June 20, 2016 decision,Ramily Court held that one-third

"1d. § 6. Wife could potentially receive future payrtsedue to post-closing payments described
in Section 5 of the TBA. The parties have not, beer, raised as part of the appeal these
possible post-closing payments, and the consedgeaealculation of the bonus payment.

® Seeld. § 4 (“[T]he Executive will be paid his or her Beat the closing of the Exit Event.”):;
see also Opening Br. at 9-10 (“[B]efore the final Divorceebree, Wife realized the entirety of
the Transaction Bonus.”).



of the transaction bonus was marital property.aling the payment as a retention
bonus rather than a transaction bonus, the coasbreed that only one-third of the
payment was actually earned as of the date of devbecause the remaining two-
thirds was subject to forfeiture if Wife was termied for “Cause” or resigned
without “Good Reason.” Thus, only one-third of the bonus qualified asitah
property. The Family Court divided one-third oethonus 65% to Husband and
35% according to the percentages applied to thesidiv of the couple’s other
assets.

Husband raises four related arguments on app¢aksserts that the Family
Court erred in classifying two-thirds of the boras Wife's individual property
because: (1) the marital property statute presuatigsroperty acquired after the
marriage is marital property, (2) Delaware casatedhat the date of divorce is the
date to determine if property is martial or indwad, (3) Wife signed the TBA
before the divorce, and (4) Wife received the taatisn bonus before the divorce
was final. Wife has cross-appealed and conteralsttie Family Court erred by
finding that any part of the transaction bonus wasital property, or alternatively
by equitably dividing the bonus payment 65% to Humeb and 35% to Wife
because the payment was received post-separatidn Husband therefore

contributed little to its payment during the magea

°TBA § 6.



We review the Family Court’s legal determinatiaiesnovo.”® Where the

Family Court correctly applied the law, we reviemlyofor abuse of discretioh.
.

The question before us is whether Wife's transactbonus was earned
during the marriage and thus marital property. émil3 Del. C. § 1513(b),
“marital property” is “all property acquired by ledr party subsequent to the
marriage” unless it falls under one of four enurtetaexceptions inapplicable
here'® Subsequent to the marriage means after marriaigeefiore divorcé® It is
not the date of separation, but “the date of digdthat] controls for determining
the identity of marital property:*

Husband is entitled to a presumption that assath @s the transaction
bonus acquired during the marriage are martial gntgp> “Accounting and tax
designations are not controlling when making mbptaperty determinations?

“Instead, the Family Court must consider when auspts income was actually

i‘; Glanden v. Quirk, 128 A.3d 994, 999 (Del. 2015).

Id.
12 see 13 Del. C. § 1513(b)(1)(a)-(d)Lynam v. Gallegher, 526 A.2d 878, 883 (Del. 1987)
(stating that the “Family Court has discretion &due marital property as of the time of divorce,
the time of separation, or the time of the heatibgyt in the “absence of unfair tactics by the
other spouse, property received by a spouse subisetiuthe marriage and prior to the divorce
decree is marital property.”).
13 Glanden, 128 A.3d at 999, n.7 (citing I3el. C. § 1513(b)).
14 \Walter W.B. v. Elizabeth P.B., 462 A.2d 414, 415 (Del. 1983).
15 Lynam, 526 A.2d at 883 (“[P]roperty received by a spossbsequent to the marriage and
prior to the divorce decree is marital propertysée also 13Del. C. § 1513(c).
16 Glanden, 128 A.3d at 999 (citingynam, 526 A.2d at 881).
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earned, rather than when it was received, for miagiroperty purposes.”
Property is earned for purposes off1d. C. § 1513(b) when a person has received
“or [has] the right to presently receive the [Jdmee.™® Thus, marital property
includes any money “which was paid or actually ddefing the marriag€,

Wife was paid the full amount of the transactiamis during the marriage.
The statute and decisional law make Wife’'s bonugmaat appear to be an
obvious call as marital property. But the Familyu@t held otherwise, because of
a twist in the TBA. Section 6 of the TBA provides forfeiture of part of the
transaction bonus if Wife left the company’s emphant under certain conditions
post-closing. Based on Section 6, the Family Cbelteved that the transaction
bonus operated as a retention bonus. From thmeipee the court held that only
one-third of the bonus was earned during the ngerizecause the remaining two-
thirds was subject to forfeiture post-marriage.

We disagree with the Family Court’'s analysis. Toart started from a
faulty premise—that the purpose of the transadionus was to retain Wife as an
employee post-closing. The primary purpose of TB& was to induce Wife to

assist with the sale and closing of the comparfyshé fulfilled her duties, Wife

d.

18 Sayer v. Sayer, 492 A.2d 238, 240 (Del. 1985).

191d. at 241;see also Frank G.W. v. Carol M.W., 457 A.2d 715, 725 (Del. 1983) (holding that
trust assets distributed during the marriage wesagitat assets, while those distributed after
divorce were not).



would be paid a transaction bonus at closing fardiforts. That the transaction
bonus was subject to forfeiture after it was eardeds not affect its status as
marital property. Unlike a retention bonus, whpregress payments are made at
certain milestones to induce an employee to stdly wicompany post-closifg,
Wife earned the transaction bonus upon closinghnefsale of the company. She
had a vested right to payment at closing which oecuduring the marriage,
making the bonus marital property. As statedbhesv. Ables:

The possibility that a property may be subject atalt or partial

forfeiture does not destroy its character as aedgeptoperty right for

the purposes of division on divorce. The fact thatay be forfeited

Is indicative it is presently vested. Otherwisediacussion of the

conditions resulting in divestment would be mealdsg. “Only

rights in existence can be forfeited.”

The Family Court relied oN.P. v. J.L.P., where the court held that only a
portion of a retention bonus was marital property.N.P., the husband received
retention bonuses from his employer at various stolees as incentives for him to

continue working through the completion of a proféc The Family Court held

that the bonus was a martial asset, but prorae@thount of the bonus Wife was

20 See, eg., N.P. v. J.L.P., 2008 WL 1952968, at *3-4 (Del. Fam. March 11, @0Qretention
bonus paid to incentivize employee to continue wagykhrough the completion of a project);
Skelly v. Skelly, 780 N.W.2d 368, 371-72 (Mich. App. 2009) (retentbonus paid in increments
to entice employee to remain with the company).

21 540 S.W.2d 769, 770 (Tex. Civ. App. 1976) (quotigra v. Mora, 429 S.W.2d 660, 662
(Tex. Civ. App. 1968)).

?22008 WL 1952968, at *3-4.



entitled to so that Wife would receive that portimn the period that the parties
were actually together.

That is not the case here. As noted before, rfmesaction bonus is not a
retention payment. Instead, Wife earned the bofursassisting with the
company'’s sale. Unlike the periodic retention pagts inN.P., Wife was paid the
entire bonus amount at the time the company wak sbhus the entire transaction
bonus was earned during the marriage when the aogmpas sold, subject to
forfeiture only if she left the company under certeonditions which were entirely
within Wife's control. Although not directly penent, we note that Wife appears
to have retained the entire transaction bonus byair@ng employed with the
company for one year post-closing.

Wife argues on cross-appeal that no part of thastction bonus should
have been considered martial property becauseirsileéd the sale after she and
Husband separated. But the statute determinestéties of property prior to
divorce, not prior to separation. The entire bowas marital property because she
earned the bonus before the divorce.

Alternatively, Wife argues that only 10% of thartsaction bonus is matrtial

property because she and Husband were only togeth&vo of the entire twenty



month process of selling the company. Thus, according to Wife, Husband
contributed little to Wife’'s efforts to earn theamsaction bonus. We have now
held that the full amount of the transaction borsusiarital property. The Family
Court on remand should consider how to equitablyddi the entire transaction
bonus given the division of the entire marital es&nd using the factors in D&.
C. 8 1513(a)(1)-(12).

The judgment of the Family Court is reversed. sTimatter is remanded to
the Family Court for further proceedings consistgith this opinion. Jurisdiction

IS not retained.

23 Wife signed the TBA in September 2013. Husbardi \Afife separated November 10, 2013.
The transaction bonus was paid sometime in Apfil,42 before the couple’s divorce on August
14, 2014.
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