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l. I ntroduction

The collateral source rule excludes from a jugosisideration payments or
compensation received by a tort plaintiff from aure® independent of the
wrongdoer. Even though the rule might result ie throngdoer paying for
expenses already paid to the plaintiff by a thiedtyy the law has historically
allowed the plaintiff a double recovery, reasonimgt imposing maximum liability
has a deterrent effect, and the wrongdoer shouldbeoefit from the plaintiff's
good fortune of having another source of compeosati

When a plaintiff claims medical expenses as dasage personal injury
suit, we have applied the collateral source rulegtatuitous write-offs by
physicians and to payments by private health imsurdn those situations, our
prior decisions have allowed the plaintiff to prets® the jury the standard cost of
the healthcare services instead of the amount lictpaid the provider. By
operation of the rule in those circumstances, tam{iff is able to recover amounts
that are paid by no one.

In Stayton v. Delaware Health Corporatiowe drew the line at gratuitous
services and private health insurance, and reftsexktend the collateral source
rule when Medicare paid the plaintiff's past metlieapenses. We held that the

collateral source rule could not be used to in&eas injured party’s recovery of

1117 A.3d 521 (Del. 2015).



past medical expenses beyond those actually paMdajicare. Although we did
not overrule our earlier precedent, we questionkdtler charges paid by no one
and that are unnecessary to make the plaintiff /hgilould be awarded as
damages. We also believed that the discountingined) by Medicare arises from
the financial agreement between the healthcareigepwand the government, not
with the plaintiff. Thus, it is the taxpayers whoectly benefit from Medicare’s
reduced reimbursement rates. After balancing dmepeting concerns, we thought
the better course was to limit a plaintiff's pasedital expense damages to the
actual amount paid by Medicare. Further, to elateninefficient litigation over
the reasonable value of medical services, we asaldd that the amount paid by
Medicare conclusively determines the reasonableevaf the injured party’s past
medical services.

This appeal requires us to consider whether thatecal source rule should
apply when Medicaid pays for an injured party’s mabexpenses. For essentially
the same reasons expressediayton we hold that, when Medicaid has paid an
injured party’s medical expenses, the collateralr@® rule cannot be used to
increase an injured party’s recovery of past medegenses beyond those
actually paid by Medicaid. As with Medicare, théfefence is unnecessary to
make the injured party whole because it is paichbyone. Like Medicare, the

reduced charges required by Medicaid directly hefederal and state taxpayers,



not the plaintiff. Thus, we again refuse to exteperation of the collateral source
rule. Further, we conclude as we did for Medicdrat the amount paid by
Medicaid is conclusive of the reasonable valuehefihjured party’s past medical
services. We therefore affirm the Superior Coutgsision applyingtaytonwhen
Medicare pays a plaintiff's past medical expenses.

We also affirm the Superior Court’s ruling thature medical expenses are
not subject to Medicaid reimbursement limitationgnlike Medicare, Medicaid
coverage is income dependent, and might not bdadaiif a plaintiff improves
her financial position to a living wage and secwteer insurance. Because of the
uncertainty of future coverage, Medicaid benefimrot be used to limit a
plaintiff’'s future medical expenses.

1.  Statement of Factsand Procedural History

The appellant, Jennifer L. Smith, was injured imotcar collisions.
Although employed when her injuries occurred, Snygtralified for Medicaid
coverage. At first, her treating physician soughtecover his standard charges of
$22,911 from the proceeds of any personal injutieseent. But later, the treating
physician opted to forego his original billed amguand instead billed Medicaid
for his charges. Medicaid paid the treating phgsi®5,197.71, and asserted a lien

in that amount on the proceeds of any recoveryeltyesnent or lawsuit.



Smith filed suit in the Superior Court against the® defendants. At trial,
Smith presented to the jury the treating physigatandard charge of $22,911 and
a $2,000 charge from MRI Consultants. Smith’s roaldeéxpert also testified that
Smith would require future medical treatment of @b®3,300 per year. The jury
did not hear that the medical providers were nead the difference between
what Medicaid paid ($5,197.71), and the amountiaidy billed by the medical
providers ($24,911), or $19,713.29. A Superior I€qury returned a verdict for
Smith and awarded her $24,911 for past medical reege $10,000 for future
medical expenses, and $15,000 for pain and sudferin

Because there were two car crashes and two defemdae jury apportioned
its award ninety percent to defendant Delaine Malgoand ten percent to
defendant Nicole Marie Richards. The court alstuced Richard’s share under
the Delaware PIP statute by $2,244.35 becausethatint could still be used to
cover Richard’s liability. When all was netted othie Superior Court entered
judgment against the defendants jointly and selyei@a $49,911.

Following post-trial motions, the Superior Coussued a November 20,
2015 opinion where it considered the impact ofititerveningStaytondecision on

the jury award. Relying oBtaytonand the Superior Court’s earlier decision in



Rice v. The Chimes, Irtthe court determined that “Delaware case law ésicl
that the collateral source rule does not apply &glidaid or Medicare write-offs’”
According to the court, the written-off amount wast paid by any collateral
source, and, as iStayton the write-offs are not “payments made to or beémef
conferred on the injured part{.” Thus, the collateral source rule would not be
applied to allow Smith to recover the amount wnittdf for past medical services.
The court reduced Smith’'s past medical expense$5t497.71—the amount
Medicaid actually paid to the medical providers.

As for future medical expenses, the Superior Coadognized that in
Staytonwe applied traditional notions of causation, aedffirmed the established
principle that future damages must be proven wahsonable certainty. The
Superior Court reviewed its recent decision Rassum v. IPM Development
Partnership LLG® but thought it was distinguishable. Russumthe court applied
Staytonand held that, when Medicare pays medical experfséisre medical
expenses must be limited to amounts projected foaimk by Medicare. The court
distinguishedRussumdue to the differences between Medicare and Matica

coverage. As the court held, Medicare enrollmsemhandatory and based on age,

disability, and work history. But Medicaid enrolmt is optional and based on

2 C.A. No. 01-03-260 CLS (Del. Super. Mar. 10, 2005)

% Smith v. Mahoney2015 WL 10519628, at *3 (Del. Super. Nov. 20,201
*1d. (quotingStayton 117 A.3d at 527).

® 2015 WL 4594166 (Del. Super. July 7, 2015).



iIncome resources and other factors. Medicaid emeecan also end based on the
plaintiff’'s improving finances and availability atther insurance. Because future
Medicaid eligibility is uncertain and thus “puredpeculative and conjectural,” the
Superior Court declined to reduce the jury’s $10,@vard for future medical
expenses to account for the lower reimbursemerdgsratff future Medicaid
coverage.
[11. Analysis

Smith raises several issues on appeal. FirstthSetaims that the Superior
Court erred when it applied ti&taytondecision to Medicaid benefits. According
to Smith, Medicaid benefits differ from Medicareneéits because healthcare
providers supposedly must accept Medicare, butesancise a choice whether to
accept Medicaid. In other words, because the gevvnas a choice, if a provider
chooses to accept Medicaid instead of billing thjered party the standard cost of
medical services, the provider has conferred afliesre the injured party which,
under the collateral source rule, should not bertee tortfeasor. Smith also
argues that the collateral source rule must beieppd Medicaid benefits because
the jury trial right and due process prohibit theurt from limiting damages.

Finally, Smith argues that the failure to apply todateral source rule to Medicaid

® Smith 2015 WL 10519628, at *4.



recipients will unconstitutionally burden accessthe courts. Because Smith
raises legal issues, we review the Superior codetssionde novd’

As we noted irStayton the collateral source rule strikes a balance eéetw
two competing principles: “(1) a plaintiff is endéitl to compensation sufficient to
make him whole, but no more; and (2) a defendatiaide for all damages that
proximately result from the wrond.”Where the plaintiff receives a payment from
a third party source, “the plaintiff's net loss Wide less than the full damages
proximately caused by the tortfeasor's wrongdoihglt the payment source is
independent of the tortfeasor, the collateral seutde traditionally allocated the
double recovery to the plaintiff because “a tosf@mahas no interest in, and
therefore no right to benefit from, monies receimdthe injured person from
sources unconnected to the defend&htBetween the two—the tortfeasor and the
injured party—“the law must sanction one windfafidadeny the other” and
“favors the victim of the wrong rather than the ngdoer.™*

BeforeStayton the Court irOnusko v. Kerf addressed the collateral source

rule and the write off of medical expenses by tteglical provider. IfMitchell v.

’ Stayton 117 A.3d at 526 (citingseneral Motors Corp. v. New Castle Coyrit1l A.2d 819,
822 (Del. 1997)).

81d. at 526 (quotindMitchell v. Haldar 883 A.2d 32, 37 (Del. 2006)).

® Stayton 117 A.3d at 527.

91d. (quotingMitchell, 883 A.2d at 37-38).

1 Stayton117 A.3d at 527.

12880 A.2d 1022 (Del. 2005).



Haldar™® we addressed reduced charges required by privstieaince contracts. In
those situations, we decided that the tortfeasayulsh not benefit from a
physician’s gratuitous write-off in exchange forypeent in cash, or a private
insurer’s contractually-required reduced charges;abse both adjustments are
“‘compensation or indemnity received by the tortiwmcfrom a source collateral to
the tortfeasor™ The result of these decisions was to allow pexsamjury
plaintiffs to present to the jury the standard adfghe medical provider’s services,
rather than the amount actually paid, even thohghdifference between the two is
paid by no one.

In Stayton we declined to extend our prior rulingsG@muskoandMitchell to
medical provider charges in excess of Medicare ramee Rather than revisit
Onuskoand Mitchell, we drew a line and decided not to extend theldihgs to
cases where Medicare pays a plaintiff's medicaleesps. We reasoned that few
healthcare consumers actually pay the original artsobilled for those services.
The few who pay standard rates are likely uninsubed declining in numbers
because of the insurance mandate of the Patietédfion and Affordable Care
Act®> We also viewed the discounts required by govemnpeoviders not as

gratuities or benefits bargained for by patientmstead, the provider and the

13883 A.2d 32 (Del. 2006).

14 Stayton 117 A.3d at 531 (quotingitchell, 883 A.2d at 40) (quotingcuar v. Letournealb31
S.E.2d 316, 320 (Va. 2000)).

15See42 U.S.C. § 1800&t seq



government agreed to a fee schedule independdin¢ glatient, where the provider
secures volume and assured payment in exchandplfiog at a fee schedule less
than the provider's standard rates. As we obsertrezl difference between the
standard rate and the Medicare reimbursement “va&$ lpy no one” and “[a]ny
benefit that Stayton’s healthcare providers coefiérnn writing off over ninety
percent of their collective charges was confermrethe federal taxpayers® Thus,
the reasons for applying the collateral source ditenot support its application
where Medicare paid for services, causing us toseeto extend the rule beyond
gratuitous write-offs and private health insurance.

Our Staytondecision logically applies to Medicaid paymenkdedicaid is a
health insurance program for low-income individufalsded by federal and state
governments! Once a medical provider looks to Medicaid for mpent, the
provider must accept the payment according to asébedule as a final payment
and cannot “balance bill’ the patient for the diffiece between the amount
reimbursed by Medicare or Medicaid, and its stamddrarges® Both programs
allow subrogation rights where third party lialylits established, meaning that
Medicare and Medicaid can both seek reimbursenmemhédical expenses paid by

the programs from money received by the injuredtypdrom lawsuits and

16 Stayton 117 A.3d at 531.
17 Social Security Act Volume 1, Title 19, codifietl 42 U.S.C. §§ 1396t seq
1842 U.S.C. § 1395cc(a)(1)(A) [Medicare]; and 42 \C.S§ 1396(a)(25)(c) [Medicaid)].



settlement$? Subrogation tempers the plaintiff's ability toulde recover for
medical expenses at least to the extent of paymemnide by Medicare and
Medicaid.

Like Medicare, the difference between the Medidaid schedule and the
medical provider's standard rates, which cannotcbarged the plaintiff once
payment is requested from those programs, is ngtatuity bestowed on the
injured party or a benefit bargained for by theirmglf. Instead, the savings
realized by payments according to the governmenséhedule, which is less than
the provider's standard rates, benefit federal atate taxpayers. And like
Medicare, the difference between payments undeMébdicaid fee schedule and
standard rates is paid by no one, and is not redum make the injured party
whole?®

In an attempt to get out from und&tayton and its application to Medicaid,
Smith argues that Medicaid is different from Medea According to Smith, we
held in Staytonthat medical providers must accept Medicare wireating a
patient who qualifies for Medicare. In contragnit claims that under Medicaid,

medical providers can choose whether to seek taedatd charges from the

1942 U.S.C. § 1396a(a)(25)(A) [Medicaid]; 42 U.S§1395y(b)(2) [Medicare].

20 Haygood v. De Escabed856 S.W.3d 390, 395 (Tex. 201(2\n adjustment in the amount of
those [medical] charges to arrive at the amountdoisea benefit to the insurer, one it obtains
from the provider for itself, not for the insuredhd “[a]ny effect of an adjustment on such
liability is at most indirect and is not measurgatie amount of the adjustment.”).

10



proceeds of any lawsuit, or accept the reduced paigymade by Medicaid. Thus,
the provider’s choice to accept Medicaid is a bemeinferred on the patient, and
should be subject to the collateral source rulemitls also argues that she
bargained with the treating physician to accept iwbd, causing the treating
physician to forego his letter of protection agreeimwhich would have required
payment at his standard rates.

Smith’'s first point—that Medicare is involuntarynd& Medicaid is
voluntary—misinterprets our decision $tayton Medical providers have a choice
under either program whether to bill the program bHenefits?® If the medical
provider chooses up front to seek payment of &sdsrd charges from litigation or
settlement, and requires a “letter of protectiongan attempt to recover standard
rates, with the uncertainty and delay that accongsathis choice. But once a
provider seeks payment from either government progmvith limited exceptions,
the patient can no longer be billed the providstadard charges and must bill the
government according to the fee schedule set bygtheernment? In that

instance, the difference between standard ratesh@ngovernment fee schedule is

L Nicole Huberfield, et al.Plunging Into Endless Difficulties: Medicaid and &oion in
National Federation of Independent Business v. [&eHe93 B.U.L. Rev. 1, 20 (2013)
(“Healthcare providers are not required to paratgpin the Medicaid program...Barelick v.
Sullivan 784 F. Supp. 108, 109 (S.D.N.Y. 199&ff,d, 987 F.2d 913 (2d Cir. 1993) (“Physicians
may routinely accept assignment of claims for treatt of Part B Medicare patients, or may
accept assignment of Medicare claims on a selebfiges, or may refuse to accept assignment of
any Medicare claims.”).

22 42 U.S.C. § 1395cc(a)(1)(A) [Medicare]; and 4BIC. § 1396(a)(25)(c) [Medicaid].

11



paid by no one, and is not needed to make thetgfavhole. The discounted
services primarily benefit taxpayers instead offitzentiff.

Smith argues that the provider's decision to Médicaid is a benefit
conferred on the plaintiff. Instead of chargingr&tard rates, the argument goes,
the provider benefits the patient when he choasextept Medicare or Medicaid,
“forgiving” its claim to standard rates. But, likdedicare, the choice is better
characterized as a business decision made witprtweder's economic interest in
mind rather than a benefit intended for the pafiérithe provider weighs whether
to claim its standard charges as part of a settiemelitigation, and the risks and
delay that are part of that choice, against theac#y and timelier reimbursement
from the government of a lesser amount than stanclaarges. The patient is not
part of this economic calculus.

We have already drawn the line Stayton where we refused to extend our
decisions irOnuskoandMitchell to Medicare payments. We see no reason to treat
Medicaid differently. Although the government pragps for the most part serve
different populations, the logic that led us touss to extend our prior collateral

source decisions to Medicare applies with equalddo Medicaid.

23 Stayton 117 A.2d at 531 (quotinglaygood v. De Escabed856 S.W.2d 390, 395 (Tex.
2011)); see Spectrum Health Continuing Care Grp. v. Annaid/iBowling Irrevocable Trust
Dated June 27, 2002410 F.3d 304, 316 (6th Cir. 2005) (medical prev&choose to accept
Medicaid to avoid no recovery from the lawsuit g@yment delays).

12



Smith also raises a number of constitutional emgjes. First, she claims
that refusing to apply the collateral source ruleew Medicaid is involved deprives
her of the constitutional right to have the juryedenine damages, and violates due
process. Smith has not cited any authority whereoart has sustained a
constitutional challenge to a court’s refusal tplgpghe common law collateral
source rulé! Neither the United States nor the State Congtitatguarantee a tort
plaintiff a double recovery or recovery of moneydoay no one.

Smith also argues that not applying the collatesalirce rule where
Medicaid pays medical provider charges unconsbitidily burdens access to the
courts. But a plaintiff's ability to access theuds to seek redress for personal

injuries is not being restricted, which is requitedaise a constitutional issée. A

24 The authorities Smith does cite are inapposBeelecates v. Justice of Peace Court Np. 4
637 F.2d 898 (3d Cir. 1980) (surety bond requirendsmied indigent plaintiff meaningful
access to the courtigoddie v. Connecticug01 U.S. 371, 374 (1971) (forcing indigent pldint
to pay a filing fee for divorce violated due proges In Lecatesand Boddie the government
infringed on plaintiffs’ access to the courts bessmuhey could not afford to pay court fees.
Declining to extend the collateral source rule teditaid and Medicare write-offs simply caps
the amount of damages Smith can recover to the aitba government actually paid for the
services.

25 Although citizens have a right to “meaningful assdo the courts,”Johnson v. Stajet42
A.2d 1362, 1364 (Del. 1982)), courts have typicatlynsidered court access claims when
financial requirements or government misconductedgs a plaintiff’'s ability to bring a claim.
SeeBoddie 401 U.S. at 374holding that indigent plaintiffs were unconstituially denied
access to divorce courts by imposition of filing$ethey were unable to pay;J. ex rel. Dixon

v. Tanksley94 F. Supp. 3d 1061, 1073 (E.D. Mo. 2014),d, 822 F.3d 437 (8th Cir. 2016)
(“To establish a claim that a government officialated the plaintiffs’ constitutional right to
access the courts, plaintiffs must show that that§$ acted with some intentional motivation to
restrict their access to the courtsAron v. Becker2014 WL 5816996, at *3 (N.D.N.Y. Nov.
10, 2014) (holding that fee shifting statute did mdringe on the plaintiff's right to access the

13



Medicaid beneficiary is free to file suit for pensd injuries, without restriction,
whether the collateral source rule applies or not.

Turning to the collateral source rule and futuredmal expenses, the
Superior Court decided that “Medicaid eligibilitys ipurely speculative and
conjectural” and thus should not reduce a plaistiffiture medical expensés.
We agree with the reasoning of the Superior Ccwat Medicaid is a voluntary
program where beneficiaries can and are encouragatbve out of the program
when their financial circumstances improve. Beeatigs uncertain whether Smith
would remain covered by Medicaid in the future, ®eperior Court correctly
decided that the jury’s award of expected futuraliced expenses should not be
reduced by amounts that might be covered under ddethi’

V. Conclusion

Through our decision istaytonand our decision today, we hold that the
collateral source rule does not apply to Medicar@ leledicaid benefits. Thus, for
past medical expenses, a tort plaintiff cannot vecdhe difference between a
medical provider’'s standard charges and what Meeliead Medicaid actually

paid. The amount paid by Medicare and Medicaidals conclusive of the

courts because it is only triggered when a pldiftiings “frivolous, unreasonable, and/or
baseless claims.”).

2® Smith 2015 WL 10519628, at *4.

2" The parties have not briefed or argued whetheP#t&nt Protection and Affordable Care Act
affects our decision today.

14



reasonable value of the past medical expenses.fukoe medical expenses, we
hold that, given the uncertainty of Medicaid cogsathe amount that Medicaid
might pay does not limit the recovery of future meatlexpenses.

It may be that ending the practice under the taid source rule of
awarding tort plaintiffs money they would never Baeceived will make smaller
suits less economical for attorneys. There ardippbolicy issues to be debated,
including whether attorneys need added incentivedtdinue to pursue such cases.
Many states have adopted statutes addressing tletecal source rul® The
General Assembly has modified the rule in medicalpmactice cases. It can
decide whether the dramatic changes in healthcarerage, and its intersection
with tort law, require further legislation to addsehe collateral source rule.

The judgment of the Superior Court is affirmed.

28 SeeRebecca Levensolocating the Costs of Harm to Whom They Are DMedifying the
Collateral Source Rule After Health Care Refod60 U.PA. L. REV. 921, 926, n. 21-22 (2012)
(citing statutes).

%% 18Del. C.§ 6862.
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