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BeforeSTRINE, Chief JusticeYALIHURA, andSEITZ, Justices.
ORDER

This 28" day of September, 2016, upon consideration ofpdiréies’ briefs
and the record below, it appears to the Court that:

(1) On an extremely hot and humid day in July 2014, Muba Allison
left her two young children alone in a car whilee $hopped in a grocery store.
First responders were called by a concerned pagsefio found the children
crying and sweating. One child had vomited. Thidcen were taken from the
car, and recovered at the scene. The State chalisdn with endangering the
welfare of her children. After a trial, a Super@ourt jury found her guilty.

(2) Allison raises three issues on appeal. First, stgries the child

endangerment statute is void as applied to herumndSecond, she argues the



Superior Court committed plain error by permittitige State to proceed on an
information that did not fairly apprise her of tblearges against her. And finally,
she claims that the State failed to specify theiadcharm to the children as an
element of the crime. After careful review, wedfithe issues Allison raises on
appeal to be without merit. As to the first issaeyeasonable person would
understand that leaving two infant children in ahouked car in extreme heat is
likely to be injurious to the children’s physicatental, or moral welfare. As to the
second issue, Allison waived her claim directed th® inadequacy of the
information by failing to assert it prior to trialFurther, the information was not
deficient, and thus the Superior Court did notrplaerr by allowing the State to
proceed on it. On the last issue, we find that 8tate presented sufficient
evidence of harm under the statute. Thereforegfiuen.

(3) On July 2, 2014, a passerby noticed two young cdrilclone in a car
parked in a grocery store parking lot. Concerrmdttie children because of the
extremely hot and humid weather, the passerby ccdlte police. Emergency
medical technicians (“EMTSs”") arrived first at theeme. Police arrived several
minutes later. The EMTs found the car unlocked maoidrunning. The children,
six and one year old, were crying when the EMTsregghed the car. The

younger child had mucus from her nose on her facehad vomited. It was 98



degrees outside and humid. Two windows were rall@dn a few inches, but did
not provide proper ventilation.

(4) The EMTs removed the children from the car. Theyrensweating
heavily and their skin was warm, but the EMTs dud Ipelieve the children were in
any further danger. About ten minutes after thikcpaarrived, a store employee
located Allison, and brought her out to the catlisBn arranged for a guardian to
take the children. She was then arrested for nammpersonation and two counts
of endangering the welfare of a child.

(5) After a trial before a Family Court Commissioner Bebruary 24,
2015, Allison was found guilty on all three countsAllison appealed the
Commissioner’s findings. The Family Court affirméde Commissioner’s
findings. Allison then appealed to the Superiou@dor a trialde novo. The State
entered anolle prosequi on the criminal impersonation charge and triedsAh on
the remaining charges. A Superior Court jury coted her of both counts of
endangering the welfare of a child. The Superiour€ sentenced her to two
concurrent sentences of confinement at Level V rowation for thirty days,
suspended for one year of Level Il probation. Hppeal followed.

(6) Allison argues that Delaware’s endangering the avelfof a child
statute is unconstitutionally vague as applied ¢o ¢onduct. Specifically, she

alleges that a person of ordinary intelligence gt understand that her conduct



was criminal. Thus, according to Allison, the Statas required to present expert
testimony establishing that injury was ‘likely.” N¥n assessing legal or
constitutional claims, we applyde novo standard of review.

(7) “[T]he void for vagueness doctrine requires thakeaal statute define
the criminal offense with sufficient definitenesbhat ordinary people can
understand what conduct is prohibited and in a reatimat does not encourage
arbitrary and discriminatory enforcemeft.”Further, “a statute must be clear
enough to notify a person of what is unlawful satttine individual will be free to
choose between lawful and unlawful conduct.”

(8) The child endangerment statute provides that aopeis guilty of
endangering the welfare of a child if she has assurasponsibility over the child
and “[ijntentionally, knowingly or recklessly adtsa manner likely to be injurious
to the physical, mental, or moral welfare of thelcth® We find Allison’s
constitutional vagueness argument to be withouitrhecause an ordinary person
could easily understand that leaving two youngdehih alone in an unlocked car
in near triple-digit heat for at least fifteen mies with the windows almost rolled

up could be “injurious to the physical, mental,nooral welfare” of the children.

! Ploof v. Sate, 75 A.3d 840, 851 (Del. 2013).

2 Carlson v. State, 902 A.2d 1114, 1118 (Del. 2006) (quotikglender v. Lawson, 461 U.S. 352,
357 (1983)).

3 Wright v. Sate, 405 A.2d 685, 687 (Del. 1979).

“11Del. C. § 1102.



Expert testimony was unnecessary to prove whatwihsn an ordinary person’s
ability to understand.

(9) Next, Allison argues that the Superior Court erpgdpermitting the
State to proceed based on an information thatdfddeput her on adequate notice
of the charges against her. Allison did not objecthe form of the information
before trial. Thus, any objections to the fornthe indictment are waivet.Even
if not waived, we would review only for plain erforError is plain when it is “so
clearly prejudicial to substantial rights as togawdize the fairness and integrity of

the trial process.” Plain errors are “limited to material defects g¥hare apparent

on the face of the record; which are basic, seriand fundamental in their

character, and which clearly deprive an accused stfibstantial right, or which

clearly show manifest injusticd.” “To be plain, the alleged error must affect
substantial rights, generally meaning that it moste affected the outcome of
[the] trial.”

(10) An information is adequate if it is “a plain, cosei and definite

written statement of the essential facts constitutthe offense charged”

> Robinson v. Sate, 953 A.2d 169, 173 (Del. 2008).
® Turner v. Sate, 5 A.3d 612, 615 (Del. 2010).
;Wai nwright v. State, 504 A.2d 1096, 1100 (Del. 1986).
Id.
® Brown v. Sate, 897 A.2d 748, 753 (Del. 2006) (citing tmited Sates v. Olano, 507 U.S. 725,
734 (1993)).
19Malloy v. State, 462 A.2d 1088, 1092 (Del. 1983).
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Generally it is sufficient that an information folv the language of the statdte.
The information charged Allison as follows:

[Mubrouca Allison], on or about the"®day of July, 2014, in the

County of New Castle, State of Delaware, beingramaguardian, or

any other person who has assumed responsibilitytHer care or

supervision of [victim], a child less than 18 yeaotd, did

intentionally, knowingly, or recklessly act in a mmeer likely to be

injurious to the physical, mental, or moral welfaffechild by leaving

the child unattended in a vehicfe.
The information charging Allison with child endamgent tracked the language of
the statute and tied the statutory language tospecific conduct. Therefore, it
provided Allison with adequate notice of the chatge

(11) Allison also contends that the State failed to Bpewhether the
potential injuries to her children were physicaéntal, or moral, and thus failed to
satisfy all the elements of the criminal statuté/e find, however, that it was
apparent that Allison’s conduct raised the potéritaseveral types of harm. In
addition to the potential for the children to beeodehydrated or overheated, the
children were distressed and crying. Leaving yocimtdren alone in an unlocked
car on an extremely hot day could likely cause ma&sand mental harm to the

children. Also, it is sufficient if the informatnocovers any one of the three harms

covered by the statute. If Allison was unclear wbewhat harm the State was

1 qate v. Deedon, 189 A.2d 660, 662 (Del. 1963).
12 App. to Opening Br. at 1.



alleging under the statute, she could have it etbap through discussions with the
prosecutor or if necessary sought relief from ter€C
NOW, THEREFORE, IT IS HEREBY ORDERED that the judgm of the

Superior Court is AFFIRMED.

BY THE COURT:

/sl Collins J. Seitz, Jr.
Justice




