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BeforeSTRINE, Chief JusticeYAUGHN, andSEITZ, Justices.
ORDER

This 29" day of August 2016, upon consideration of the Hapes
Supreme Court Rule 26(c) brief, his attorney's omto withdraw, and the
State's response thereto, it appears to the Guairt t

(1) In October 2015, the defendant-appellant, @efakens, was
convicted following a Superior Court bench trialRdssession of a Firearm
by a Person Prohibited (“PFPP”), Carrying a CoresdDeadly Weapon
(“CCDW”), and Driving While Suspended. Following presentence
investigation, the Superior Court sentenced Aikémsa total period of
thirteen years at Level V incarceration to be sodpd after serving five

years in prison for a period of probation. Thi&ikens’ direct appeal.



(2) Aikens’ counsel on appeal has filed a brief andnotion to
withdraw under Rule 26(c). Aikens’ counsel assdntst, based upon a
complete and careful examination of the recordyethare no arguably
appealable issues. By letter, Aikens’ attorneyormied him of the
provisions of Rule 26(c) and provided Aikens witleay of the motion to
withdraw and the accompanying brief. Aikens alsasvinformed of his
right to supplement his attorney's presentation.

(3) In response to his counsel’'s Rule 26(c) brAekens filed four
different documents raising many overlapping issuedis distinct
arguments are that: (i) the trial court impropedgnsidered hearsay
evidence regarding statements made by Aikens at Jneophone
arraignment; (ii) the State engaged in miscondaodt @mmittedBrady and
Deberry violations by failing to preserve and test a parfingerprint
obtained from the gun found in his car; (iii) theat® erred in admitting
testimony concerning marijuana found in Aikens’ aathe time of his arrest
because those drugs were not properly authenti@atddoecause the State
did not prove beyond a reasonable doubt that hegsssd marijuana; (iv)
the police stop of his vehicle was pretextual dredresulting search violated
his constitutional rights; (v) he was never giiranda warnings; (vi) the

testifying officer committed perjury; (vii) the &i judge improperly engaged



in an unrecorded sidebar with counsel; (viii) heswat driving without a
license; (ix) his waiver of a jury trial was not dwing, intelligent, and
voluntary; and (x) the evidence was insufficienststain his convictions.
(4) The standard and scope of review applicable the
consideration of a motion to withdraw and an accamymg brief under
Rule 26(c) is twofold: (a) this Court must be sidd that defense counsel
has made a conscientious examination of the resmmadhe law for arguable
claims; and (b) this Court must conduct its ownieevof the record and
determine whether the appeal is so totally devdidatoleast arguably
appealable issues that it can be decided withoatlaarsary presentation.
(5) The State’s evidence at trial fairly estaldidhthe following
version of events. On January 21, 2015, a DelaGtate police officer was
sitting in his patrol car at the intersection ofriany Road and Route 273
in New Castle County. He saw a green Monte Caxib & gas station
parking lot and drive northbound in the southbolaree of Harmony Road.
The officer pulled his car behind the vehicle. E&leecked the vehicle’s
registration and determined that one of the velsiadaners, Aikens, had a
suspended driver’s license. The officer pulleduébkicle over. Aikens was

the driver, and Khalif Samuels was his front seadéspnger. The officer

! Penson v. Ohio, 488 U.S. 75, 83 (1988)McCoy v. Court of Appeals of Wisconsin, 486
U.S. 429, 442 (1988Andersv. California, 386 U.S. 738, 744 (1967).
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smelled freshly burned marijuana and saw, in pkasw, a plastic bag
containing vials filled with a green leafy substanwhich later field tested
positive for marijuana.

(6) The officer asked both men to exit the vehicl€he officer
searched the car and found a loaded handgun inldlsed center console.
Both men were arrested. The gun was later testefingerprints, but no
usable prints were recovered. During his videoghamaignment, Aikens
twice said to the Justice of the Peace that thebglonged to him and that
the police should not have arrested Samuels. Afeemagistrate reminded
him of his right to remain silent, Aikens againtsththat the gun was his. It
was undisputed that Aikens was prohibited from pssig a gun. Aikens
did not testify at trial. During closing, defenseunsel argued that without
fingerprints to connect him to the gun, there waasonable doubt that
Aikens, and not Samuels, was in possession ofuhe dhe Superior Court
convicted Aikens of all three charges.

(7) Aikens’ first point on appeal is that the Sape Court
improperly considered hearsay evidence of statesndrdt Aikens made
during his videophone arraignment. Aikens’ charaeation of his

statements as hearsay, however, is simply incorrgeider Delaware Rule



of Evidence 801(d)(2)(A), a party’s own statemeantsnot hearsay. This
argument has no merit.

(8) Aikens next contends that the State violatedrigihts by failing
to preserve and test fingerprint evidence recovéxad the gun. Aikens is
incorrect. Through the testimony of the arresbifiigcer, the State presented
the laboratory test results of the fingerprint evide that was recovered
from the gun. The report concluded that “latemtsrare of no value to the
comparison.” The report was admitted without abjpection by Aikens, and
Aikens’ trial counsel argued in closing that theklaf fingerprint evidence
linking Aikens’ to the gun created reasonable ddbat the gun had been in
Aikens’ possession. There is no factual basigAfkens’ contention that the
State failed to preserve evidence or violated asgodery requirements.

(9) Aikens’ next two issues are intertwined. Heuas that the
police officer’'s stop of his vehicle was pretextaald the resulting search
violated his constitutional rights. He also conteithat the Superior Court
erred in admitting testimony concerning marijuaaarsin plain view in his
car at the time of the traffic stop because thelewe was not properly
authenticated and because the State did not prbakt he possessed

marijuana beyond a reasonable doubt. Becausedhe @d not charge him

D.R.E. 801(d)(2)(A) provides that any statemerit tls offered against a party and is
the party’s own statement is not hearsay.
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with any drug offense, Aikens asserts that the joema also was a pretext
for the resulting search of his vehicle, which wagsonstitutional, and that
the evidence seized as a result of that searchtfieegun) should have been
deemed inadmissible.

(10) Aikens, however, did not file a motion to stggs the evidence
seized as a result of the search of his vehicledmbhe raise any objections
at trial to the testimony concerning his possessiomarijuana. Thus, we
review these claims for plain errdr. Plain error exists when the error
complained of is apparent on the face of the reeonlis so prejudicial to a
defendant’s substantial rights as to jeopardizeinbtegrity and fairness of
the trial’

(11) We find no plain error in this case. The stirgy officer
testified at trial that he saw Aikens’ vehicle dny northbound in a
southbound lane. The officer also ran a checkdiswbvered that one of the
vehicle’s registered owners, Aikens, had a suspetidense. Given this
testimony, we reject Aikens’ belated contentiort tine stop was pretextual

and unjustified.

3 Del. Supr. Ct. R. 8 (2016).
“Wainwright v. State, 504 A.2d 1096, 1100 (Del. 1986).

> Harrison v. Sate, A3d ___ ,2016 WL 3678292 (Del. July 8, 2016)



(12) Moreover, at Aikens’ bench trial, the trialdge, sua sponte,
raised the issue of the justification for the ddfis search of Aikens’
vehicle. Only then did the prosecutor proffer tbfficer's testimony
concerning the smell of freshly-burned marijuand #re bag of marijuana
in plain view in Aikens’ car. Aikens did not objdo this testimony, and we
find no plain error in its admissidn.Contrary to Aikens’ suggestion, the
State was not required to establish a chain ofodysbf the marijuana
because the marijuana itself was not admitted ewiolence. Moreover,
because the possession of marijuana charge wassseirbefore trial, the
State was not required to prove that Aikens possessarijuana beyond a
reasonable doubt. The presence of marijuana im plew in Aikens’
vehicle was sufficient justification to arrest Arkeeand to conduct a search
of the vehicle beyond the purpose of the initialffic stop! We find no
plain error with respect to the admission of thex geized from Aikens’
vehicle as a result of the officer’s search.

(13) Aikens also appears to argue that the argesobfficer's
testimony concerning the marijuana he found in Afkecar was perjured.
The sole basis for Aikens’ allegation is that that& did not offer this

testimony until the trial judgesua sponte, raised the question about the

® Del. Supr. Ct. R. 8.
7 Jenkinsv. State, 970 A.2d 154, 158-59 (Del. 2009).



justification for the search of Aikens’ vehicle.sAlready noted, however,
Aikens did not challenge the admission of thisitesty. There is no
support in the record for Aikens’ conclusory allega that the arresting
officer gave false testimony.

(14) Aikens next asserts that he was never adw$dds Miranda
rights. To the extent that Aikens suggests thamiagle statements to the
police that should have been suppressed, he ddeslemify what those
statements were. Moreover, in the absence of glaor (which we do not
find), his failure to raise this issue below cotgés a waiver of the claim on
appeaf

(15) Aikens also contends that his waiver of hghtito a jury trial
and his waiver of his right to testify were not knog and intelligent
because he was under the influence of drugs. rldderanscript, however,
belies these assertions. The record reflectstheatSuperior Court judge
engaged in appropriate colloquies with Aikens rdoey his waiver of both
of these trial rights. Aikens responded to theggithtelligibly, and there is
no evidence in the record to suggest that Aikens e competent to waive

these rights. Thus, we find no merit to this bedatlaim.

® Del. Supr. Ct. R. 8.



(16) Aikens’ next claim—that the Superior Court noperly
engaged in an unrecorded sidebar during trial—ss anhsupported by the
trial transcript. The transcript reflects that idgrthe course of trial, the
judge held only one sidebar with counsel regardivggjustification for the
search of Aikens’ vehicle. That sidebar was reedrdnd is part of the trial
record. There is no factual basis for Aikens’idao the contrary.

(17) Finally, Aikens contends that he wast driving without a
license and that the evidence was insufficient appsrt any of his
convictions. In reviewing a sufficiency of the @ence claim, the Court
must determine, after viewing the evidence in tblktimost favorable to the
prosecution, whetherany rational trier of fact could have found the
defendant guilty beyond a reasonable ddulhn. this case, Aikens’ counsel
conceded at trial that Aikens was driving and thatlicense was suspended.
Accordingly, the State’s evidence was sufficientptove Aikens guilty of
that charge. Moreover, with respect to the weagftenses, the evidence at
trial reflected that Aikens was prohibited from pession a firearm, that a
gun was found in the center console of Aikens’wehaile Aikens was driving

it, and that Aikens admitted during his arraignmiit the gun belonged to

® Jackson v. Virginia, 443 U.S. 307, 319 (1979).
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him. Under the circumstances, the evidence wdgmunt to prove Aikens’
guilty of PFPP and CCDW.

(18) This Court has reviewed the record carefulig has concluded
that Aikens’ appeal is wholly without merit and d&V of any arguably
appealable issue. We also are satisfied that Aikeounsel has made a
conscientious effort to examine the record and ldve and has properly
determined that Aikens could not raise a meritagiokaim in this appeal.

NOW, THEREFORE, IT IS ORDERED that the State's omtio
affirm is GRANTED. The judgment of the SuperioruCois AFFIRMED.
The motion to withdraw is moot.

BY THE COURT:

/sl Collins J. Saitz, Jr.
Justice

191 ecatesv. State, 987 A.3d 413, 426 (Del. 2009).
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