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BeforeSTRINE, Chief JusticeYAUGHN, andSEITZ, Justices.
ORDER

This 18" day of July 2016, upon consideration of the appel
Supreme Court Rule 26(c) brief, the State’s respoasd the record below,
it appears to the Court that:

(1) The record reflects that, in December 2006, Hagiet guilty
to Possession with Intent to Deliver Cocaine (“PWIR In the plea
papers, Hackett acknowledged that the Superior tCaas required to
impose no fewer than fifteen years of Level V imesation for PWIDC.
Hackett also agreed to be sentenced as a habiteatier under 1Del. C. §
4214(a). In exchange for the plea, the State dgredrop other charges and

to recommend that the Superior Court impose no rtiae fifteen years of



Level V incarceration. On February 16, 2007, affeclaring Hackett a
habitual offender under Section 4214(a), the Sope@ourt sentenced
Hackett to twenty years of Level V incarcerationsgended after fifteen
years for five years of Level IV Halfway House latfent Substance Abuse,
suspended after nine months for eighteen months\al 11l probation.

(2) In November 2014, Hackett filed a motion for coti@c of
sentence under Superior Court Criminal Rule 35(dackett claimed that
the suspended portion of his sentence violatedid®ed?14(a). Hackett
asked the Superior Court to correct his sentenddrapose fifteen years of
Level V incarceration with no probation to followThe Superior Court
construed the motion as a motion for reductionemitence under Rule 35(b)
and denied the motion as repetitive and untimédygfi

(3) On appeal, this Court held that the Superior Cabrsed its
discretion when it denied Hackett's motion for emtron of sentence as
untimely and repetitive under Rule 35(b) becausmadion to correct an
illegal sentence can be filed at any time undeeR8(a): We agreed with
the parties that the suspended portion of Hackstt'dence violated Section

4214(a), which provides that any sentence of lbas fife imprisonment

! Hackett v. State, 2015 WL 4463789, at *2 (Del. July 21, 2015).
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shall not be subject to suspension, and had totreated® We agreed with
the State “that a corrected sentence imposingehftgears at Level V under
Section 4214(a) followed by nine months at Level hdlfway house
inpatient substance abuse treatment and eighteemhsaat Level Il
probation would be consistent with the originalteeging plan and comply
with Section 4214(a) and Section 4204¢).This Court vacated Hackett's
sentence and directed the Superior Court to conducew sentencing
hearing’

(4) Counsel was appointed to represent Hackett fosémsencing.
The Superior Court held a new sentencing hearindpecember 4, 2015.
The Superior Court sentenced Hackett, effective ebder 4, 2006, to
fifteen years of Level V incarceration, followed byne months of Level IV
Halfway House In-Patient Substance Abuse and esghteonths of Level
[Il probation. This appeal followed.

(5) On appeal, Hackett’'s counsel (“Counsel”) filed &band a
motion to withdraw pursuant to Supreme Court RBécP (“Rule 26(c)”).
Counsel asserts that, based upon a complete aefiilcaxamination of the

record, there are no arguably appealable issuesing@l informed Hackett

21d.
31d.
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of the provisions of Rule 26(c) and provided Hatketh a copy of the
motion to withdraw and the accompanying brief. el also informed
Hackett of his right to identify any points he weshthis Court to consider
on appeal. Hackett has raised several issuesifoCourt’'s consideration.
The State has responded to the issues raised etdland moved to affirm
the Superior Court’s judgment.

(6) When reviewing a motion to withdraw and an accomgpan
brief, this Court must: (i) be satisfied that defencounsel has made a
conscientious examination of the record and theftavarguable claims; and
(i) conduct its own review of the record and detiere whether the appeal is
so totally devoid of at least arguably appealatdeieés that it can be decided
without an adversary presentation.

(7) Hackett first argues that a sentence imposed u@etion
4214(a) cannot include any probation. This argunsenontrary to Section
4204(1), which requires that a court impose attlsasmonths of Level 1V,
Level Ill, or Level Il time whenever it imposes LedW time of one year or

more in order to aid a prisoner’s transition badoisociety’ Thus, as we

> Penson v. Ohio, 488 U.S. 75, 83 (1988):eacock v. Sate, 690 A.2d 926, 927-28 (Del.
1996).
®11Del. C. § 4204(l).



recognized in our previous decision regarding Httkesentence, the
corrected sentence must include transition timesuection 4204(lj.

(8) Hackett next argues that even if transition tim@esmissible,
that time cannot exceed six months. This arguneeatso without merit.
Section 4204(l) requires “a period of custodial swsion at either Level
IV, 1l or Il for a periodof not less than 6 months to facilitate the transition
of the individual back into society.”Section 4204(l) sets a minimum, not a
maximum, period of transition tinfe.

(9) Hackett next appears to claim that six months ofel & time
should be deducted from his sentence because tihance and new
sentencing hearing led to changes in his housimgrge classification.
Hackett cites no authority in support of this argmtn “[T]he transfer of
prisoners from one housing unit to another fallshimi the ambit of the
discretionary duties of prison officials> Hackett has not shown any

entitlement to a six month reduction in his Levdive.

" Hackett v. Sate, 2015 WL 4463789, at *2.See also Carpenter v. Sate, 2015 WL
3454595, at *1 (Del. May 28, 2015) (holding ten ryeavel V sentence under Section
4214(a) followed by six months at Level IV and siwnths at Level Il was not illegal).
811Del. C. § 4204(1) (emphasis added).

® The transition period under Section 4204() canesteed six months when a
sentencing court imposes the maximum sentedeeris v. Sate, 2014 WL 791855 (Del.
Feb. 25, 2014)), but in this case the Superior Conposed less than the maximum
sentence of life imprisonment under Section 4214(a)

19 Desmond v. Phillips, 2012 WL 424891, at *1 (Del. Feb. 8, 2012).
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(10) Finally, Hackett argues that this Court should addrwhat will
happen if he commits a violation of probation bessano Level V time will
remain on his sentence. The Superior Court detlineaddress this issue,
concluding that it could be addressed when, anid éyer arose. We agree
with the Superior Court. “Delaware courts do nenhder advisory or
hypothetical opinions™

(11) This Court has reviewed the record carefully ansl ¢ancluded
that Hackett’'s appeal is wholly without merit anevdid of any arguably
appealable issue. We also are satisfied that @buhas made a
conscientious effort to examine the record and ld#ve and has properly
determined that Hackett could not raise a merit@idaim in this appeal.

NOW, THEREFORE, IT IS ORDERED that the judgmenttbé
Superior Court is AFFIRMED. The motion to withdrawmnoot.

BY THE COURT:

/5] Collins J. Seitz, Jr.
Justice

11 X1 Specialty Ins. Co. v. WMI Liquidating Trust, 93 A.3d 1208, 1217 (Del. 2014).

6



