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This matter involves a simple question: can a rateler buying its note
subject to an indenture be held to have waivedéocontractually estopped from
asserting) its statutory right to seek appointnoérd receiver for its debtor, if the
indenture agreement so provides? In the factualasepresented here, | find the
answer to be yes.

I. BACKGROUND
The following facts are undisputed unless othennisted.

A. The Parties

Savient Pharmaceuticals, Inc. (“Savient” or the frpany”), is a
biopharmaceutical company incorporated in Delavwaare operating out of East
Brunswick, New Jersey. Savient’s principal asseatsisvorldwide ownership and
license rights of a drug product known as KRYSTEXXKAe only drug that has
been approved by the U.S. Food and Drug Administraithe “FDA”) for the
treatment of refractory chronic gout, a form of gthat is resistant to conventional
treatment.

The Plaintiffs are holders of Savient's 4.75% cotilske senior notes due in
2018 (the “Notes”), which are unsecured and suliethe terms of an indenture
pursuant to which the Plaintiffs hold their Notéise( “Indenture”). Tang Capital
Partners, LP (“Tang”), owns Notes with a face vabfe$38,950,000, and is

Savient’s largest creditor. Knighthead Master Fudd, owns Notes with a face



value of $6,959,000; RA Capital Healthcare FundP.Lowns Notes with a face
value of $570,000; RTW Master Fund, LTD, owns Notath a face value of
$1,300,000; IsZo Capital LP owns Notes with a faesdue of $500,000; and
Blackwell Partners, LLC, owns Notes with a faceueabf $430,000. Collectively,
the Plaintiffs own Notes with a face value of $48,000, which represents
approximately 40% of the outstanding Notes.

The individual Defendants are all members of Satadmoard of directors
(the “Board”).

U.S. Bank National Association (“USBNA”") is a natal banking
association held by U.S. Bancorp, a Delaware catpor. USBNA serves as
trustee for the Indenture governing the relationdietween the Note holders and
Savient. USBNA is also trustee for the indenturevbich Savient’s senior secured
notes are subjeét.

B. Savient’s Recent Performance

Though the Company’s performance is not at issuth@motions addressed
in this Opinion, a brief summary of the backgrourfdthis litigation provides
helpful context. The FDA approved KRYSTEXXA for theatment of refractory

chronic gout in adult patients in December 201@ te drug officially launched

! Verified Second Am. Compl. { 62.
2 These secured notes were issued through an exchesmsaction with then-existing Note
holders, none of whom are plaintiffs here. Thatgeetion is discussed more fully below.
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in the United States market in February 2011. 3avms invested substantial
resources in obtaining FDA approval and establghan infrastructure for the
development, marketing, and launch of KRYSTEXXA.eTtrug’s initial sales
performance has been dismal. The parties dispatestisons for KRYSTEXXA's
poor performance, but those reasons are not ad isste. Suffice it to say that
Savient’s Board believes that the drug will succeed the Company has invested
millions of dollars toward that end. Converselyg tiPlaintiffs believe that
KRYSTEXXA is a failed product with a near-zero poest of return and that
Savient’s investment in the drug is depleting tlen@any’s cash reserves, which
the Plaintiffs contend must be preserved in theretts of Savient’s creditors.

C. New Debt Financing Leads to Litigation

In late 2011, Savient’'s Board began to considearfoing options to obtain
additional capital and restructure Savient's emgstdebt. The Board approved a
financing transaction that would exchange some h&f €Company’s existing
unsecured Notes for new senior secured notes withtea maturity date. The
approved financing (the “Exchange Transaction”)oined the exchange on a
dollar-for-dollar basis of certain Notes with an geggate face value of
approximately $108 million with Senior Secured Dignt Notes (“SSDNs”). The
exchanging Note holders would also purchase aditiSSDNs for approximately

$47 million in cash. The SSDNs would extend theunit date of the exchanged



Notes by around fifteen months. The SSDNs’ coupegahb at a lower rate than
the Notes’, at 3% for three months, but the ratelld/subsequently increase to
12%.

In response to the approval of the Exchange Tréiosad ang, then the lone
plaintiff in this action, filed its initial Complat, alleging derivative claims for
declaratory relief that Savient is insolvent and lboeach of fiduciary duty and
waste against Savient's Board, on the ground that Board is wrongfully
depleting the assets of the Company as it spimd&rd bankruptcy. Tang also
sought the appointment of a receiver under Se@fih of the Delaware General
Corporation Law (“DGCL"f to manage the Company’s affairs. Shortly thereafte
Tang moved for expedited proceedings and for a ¢eamp restraining order
(“TRO”) enjoining the Exchange Transaction on actoof the breaches of
fiduciary duty alleged against the Board. | hearguanent on those motions on
May 7, 2012, and denied the TRO application. Inmng, | found that because
Tang had not sufficiently alleged that the Boardnhers were interested or could
not otherwise exercise their business judgmentgTaad not alleged colorable
breach of fiduciary duty claims.

The Exchange Transaction ultimately closed in M@$2 Tang was among

the Note holders offered the opportunity to pgotde in the exchange, but

38Del. C.§ 291.



declined for reasons that the parties dispufarough the Exchange Transaction,
Savient exchanged around $108 million in NotesS&DNSs, raised around $44
million in new capital, and issued additional SSDdfsroughly equivalent fair
market value, with a face value of approximatel® $éillion. Like the Notes, the
SSDNs are subject to an indenture for which USBNEA/as as trustee.

D. First Amended Complaint and Renewed Motion to Exped

At the May 7, 2012, oral argument, regarding Tarrgiaining claim for
the appointment of a receiver, | found that thetemashould be “expedited”
consistent with the summary nature of receiversiaifions brought under Section
291 of the DGCL. | suggested holding a hearing teighen weeks out, but left it
to the parties to confer about scheduling.

On May 21, 2012, the Plaintiffs (Tang now joined dityier Note holders)
filed their First Amended Complaint (“FAC”). The [EAasserted many of the same
claims | had found not colorable two weeks prioanily, the FAC sought a
declaration that Savient is insolvent and brougdrivative claims alleging waste
and breach of fiduciary duty in connection with #mproval and consummation of
the Exchange Transaction. The FAC also allegedchred fiduciary duty and

waste claims in connection with the Board's approsaretention awards for

* Tang asserts that it declined to participate bseaufelt that the Exchange Transaction was
unfair to the Note holders who were not given thance to participate. The Defendants argue
that Tang’s true reason for not participating waat tSavient rejected Tang’s request that its
Notes be converted to equity in the Company.
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certain Savient executives. On May 25, 2012, tlenElfs filed a Renewed and
Supplemental Motion for Expedited Proceedings, isgethe expedition of all of
the claims in the FAC, save the count challengieyéxecutive retention awards.
The Plaintiffs’ alleged basis for seeking expeditan these counts was essentially
that the Company continued to burn cash at an algrnate in its efforts to market
KRYSTEXXA.

| again heard argument on the renewed motion teditgon May 31, 2012,
and for the same reasons | had refused to expEaiitg’'s derivative claims, | again
denied the Plaintiffs’ motion. While the Plaintifédleged that Savient’s financial
picture had changed, Delaware law had not, andiinafgund it unlikely that the
Board’'s decision to pursue the commercializationrK&YSTEXXA rather than
close up shop would be outside the purview of thatgation afforded by the
business judgment rule. Nevertheless, | again t#ideahat the Plaintiffs’
receivership claim should proceed summarily anédated a hearing on that issue

to take place July 23-24, 2012.



E. The Receivership Claim and the No-Action Clause

The Defendants have moved to dismiss the Plaintégtseivership claim for
lack of standing, arguing that the Plaintiffs hanat met the pre-suit requirements

of a No-Action Clause (“NAC”) in the Indenture.

®> The progression of this action has not been a moflefficiency. In its response to the
Plaintiffs’ request for expedition of its receiveys claim, the Defendants argued that the
Plaintiffs were precluded from seeking a receivigrgim account of their not having met the pre-
suit requirements of the Indenture’s No-Action GauThe Defendants had not at that point
moved to dismiss for lack of standing on this gmhuout rather asserted the standing argument
as a basis for denying the Renewed Motion to Expexdi to the receivership claim. | found that
discovery on the receivership claim should procaethe schedule originally contemplated, i.e.,
eight to ten weeks from the date of oral argumeantttee first motion to expedite, and that
briefing on the Defendants’ forthcoming motion terdiss for lack of standing should proceed
simultaneously. The dispositive issue of the Pifiststanding under the NAC would not be
fully briefed and before me on a motion to disnus$or summary judgment until shortly before
trial on the receivership issue.

On June 8, 2012, the Defendants moved to dismes$kaintiffs’ receivership claim. In
that motion, the Defendants argued that the Pftaritad not even attempted to allege that the
conditions required by the NAC that were necesgappnfer standing on the Plaintiffs to pursue
a receivership had been met. Indeed, neither thaplZaont nor the First Amended Complaint
contained an allegation that an “Event of Defabld occurred under the Indenture, a necessary
condition to escape the NAC's prohibitions. On toatrary, in its opening brief in support of its
TRO motion, Tang argued, “Nor is this the type cti@n that might be brought by the Indenture
Trustee. As a threshold matter, the Trustee hagaraling to bring suit in this case on behalf of
the Note holders under Section 6.07 of the Indenbecause there has not been an Event of
Default (as defined in Section 6.01 of the Indenture).sAsh, the notice provisions of Section
6.06 of the Indenture do not apply her&&ePl.’s Br. Supp. Mot. TRO at 17 n.3 (emphasis
added). In response to the June 8 motion to disingsgered a stipulated scheduling order which
provided that the Defendants would answer the madtadismiss on June 22, 2012.

In a letter filed contemporaneously with the Def@md’ June 8 motion to dismiss,
counsel for the Defendants informed me that on Jyn€ang notified Savient that Tang and
other Note holders had sent a notice to USBNA dlagnthat an Event of Defauttad occurred
under the Indenture because this Court had notisksah or stayed Tang’s receivership claim by
May 31, and claiming that as a result the Noteswdete in full under the terms of the Indenture.
This position was of course dramatically differéman the one Tang had taken at the outset of
this litigation, where, as described above, it adythat the NAC did not apply because no Event
of Default had occurred. The June 8 letter accoryipgrihe Defendants’ motion to dismiss was
the first time | was informed that the 30-day parmeof a receivership action could create an
Event of Default under the Indenture.



The NAC limits actions that may be brought agathst Company by the
Note holders and provides as follows, in relevaart:p

Section 6.06Proceedings by Holder€xcept to enforce the
right to receive payment of principal . . . or m&@&t when due, or the
right to receive payment or delivery of the considien due upon
conversionno Holder of any Note shall have any right by \ertaf or
by availing of any provision of this Indenture tastitute any suit,
action or proceeding in equity or at law upon odemor with respect
to this Indenture,or for the appointment of a receivetrustee,
liquidator, custodian or other similar official, for any other remedy
hereunder, unless:

(a) such Holder previously shall have given to thestee
written notice of an Event of Default and of thentouance thereof,
as hereinbefore provided,;

(b) Holders of at least 25% in aggregate princgmabunt of the
Notes then outstanding shall have made written egiqupon the
Trustee to institute such action, suit or procegdmits own name as
Trustee hereunder;

(c) such Holders shall have offered to the Trustezh security
or indemnity reasonably satisfactory to it agamsy loss, liability or
expense to be incurred therein or thereby;

(d) the Trustee for 60 days after its receipt othsunotice,
request and offer of security or indemnity, shalvé neglected or
refused to institute any such action, suit or peoagg; and

(e) no direction that, in the opinion of the Trsteis
inconsistent with such written request shall hagerbgiven to the

On June 21, 2012, one day before their responslkeet®efendants’ motion to dismiss
was due, the Plaintiffs moved for leave to file ith8econd Amended Complaint, adding
allegations regarding the Plaintiffs’ standing tong this action, a claim for the removal of
USBNA as Indenture trustee, and a claim for detdayajudgment that an Event of Default
occurred under the Indenture on May 30, 2012 (3¢s dafter the filing of the original
Complaint). | granted the motion to amend and dee¢hat briefing proceed on the Defendants’
motion to dismiss.
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Trustee by the Holders of a majority in principai@int of the Notes
then ougstanding within such 60-day period pursutntSection
6.09...°

The Plaintiffs concede that they did not make deinan the Indenture
trustee, USBNA, before instituting this action. TBbefendants argue that the
Plaintiffs’ receivership claim is covered by thendmage of the NAC, and that
because the Plaintiffs did not make demand or raegt of the other pre-suit
requirements, they are barred from pursuing theiceivership claim. The
Defendants further argue that, in any case, tha® ot been an “Event of
Default” triggering a right to bring a covered acti

The Plaintiffs argue in the first instance thag tWAC by its terms does not
apply to statutory receivership actions, but rath@y to actions brought under a
specific provision of the Indenture. The Plaintiftsther contend that even if the
NAC covers statutory receivership actions, they permitted to pursue a
receivership without making demand because an Efddefault has occurred and
USBNA'’s dual obligations to Savient’'s secured andacured note holders cause

the trustee to be conflicted in a way that rendlermand futild. The parties have

® Indenture § 6.06, Opening Br. Supp. Pls.’ Mot. 8um). Ex. A at 33-34 [hereinafter
Indenture].

" | ultimately do not reach the issue of whether Mi®Hs conflicted because | find that an Event
of Default, a prerequisite to the Plaintiffs’ reagiship action, has not occurred.

11



cross-moved for summary judgment on the issue dadthdr an Event of Default
has occurred.

In support of their argument that an Event of D#fdas occurred, a
prerequisite to bringing an action covered by tCINthe Plaintiffs cite Section
6.01(j) of the Indenture. Section 6.01(j) providssfollows:

Section 6.01Events of DefaultThe following events shall be
“Events of Default” with respect to the Notes:

(j) an involuntary case or other proceeding shaltbmmenced
against the Company ... seeking the appointmént drustee,
receiver, liquidator, custodian or other similafi@él of the Company
... and such case or other proceeding shall remmadismissed and
unstayed for a period of 30 consecutive days.

This action was filed on April 30, 2012. Prior toymral ruling on July 23, 2012,
the Plaintiffs’ claim seeking the appointment ofegeiver remained undismissed
and unstayed for a period greater than 30 days. Odéfendants raise several
arguments as to why | should not measure this gdram the filing date of the
original Complaint. Because of my findings in tldpinion, those arguments are

mooted.

® In a separate action filed by Savient against Téwag is now consolidated with the present
litigation, Savient seeks (1) a declaration thatEaent of Default has not occurred and (2)
damages for alleged tortious interference on the gfaTang.SeeVerified Complaint,Savient
Pharm., Inc. v. Tang Capital Partners, LRo. 7611-VCG (Del. Ch. filed June 8, 2012). The
parties have cross-moved for summary judgment amCbof Savient's Complaint and Count
VIl of the Plaintiffs’ Second Amended Complaint;tbaounts seek a declaration as to whether
an Event of Default has occurred.

® Indenture § 6.01()).
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At oral argument on July 23, 2012, | found tha thAC covers statutory
receivership actions and that the pendency ofatti®n for 30 days did not trigger
an Event of Default. For the reasons articulatedrat argument and explicated
below in this Opinion, | dismiss the Plaintiffs’ cevership claim and grant
summary judgment in favor of the Defendants onditwss motions for summary
judgment on the issue of whether an Event of Defzas occurred

II. STANDARDS OF REVIEW
A. Rule 12(b)(6) Standard

The standard of review for a motion to dismiss un@eurt of Chancery
Rule 12(b)(6) is well known. In ruling on such atmoa, this Court (1) accepts all
well-pled factual allegations as true, (2) accepten vague allegations as well-
pled provided they give the opposing party noti¢ethe claim, (3) draws all
reasonable inferences in favor of the non-movingypand (4) grants the motion
to dismiss only if the opposing party would not dx@itled to recover under any
reasonably conceivable set of circumstarites.

B. Summary Judgment Standard

Court of Chancery Rule 56(c) provides the stanadinctview for summary

judgment motions. This Court will grant a party’®tmon for summary judgment

19 For purposes of calculating the time for appeakargument of this opinion, my oral decision
of July 23, 2012, is withdrawn, and this MemorandDpinion substituted therefor.

1 Cent. Mortgage Co. v. Morgan Stanley Mortgage Gaphitoldings LLG 27 A.3d 531, 535
(Del. 2011).
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where the record reflects that no genuine issumatkrial fact exists and that the
moving party is entitled to judgment as a mattetagf.”> Where the parties have
filed cross motions for summary judgment and haverapresented to the court
that there remains an issue of fact material tadiBposition of either motion, this
Court deems the subject of those motions submiftiediecision on a stipulated
record®®

C. Standard of Review for the Dispositive Motionssauk

The issues related to whether an Event of Defaadtoccurred and whether
the Plaintiffs have standing in light of the NAC parsue a receivership claim
necessarily intertwine. The dispositive motionstiese issues, though subject to
differing standards of review, similarly cover muohthe same ground. As the
following analysis will make clear, in resolvingetfe motions, | rely on undisputed
facts and on an interpretation of the Indenturd th@es not resort to extrinsic
evidence. Thus, the standard of review applieti¢divent of Default and standing
iIssues ultimately does not affect my analysis, aadis not addressed further

below.

12.Ch. Ct. R. 56(c).
131d. 56(h).
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[11. ANALYSIS
A. The NAC Covers Statutory Receivership Actions

| first address whether the NAC applies to therRifdis’ statutory claim for
a receivership. As discussed above, the NAC pravitdat Note holders have no
right to bring certain enumerated actions or prdoegs, including a receivership
action, “by virtue of or by availing of any prowsi of [the] Indenture™ The
Plaintiffs read the NAC narrowly as applying onbydlaims arising directly from a
provision of the Indenture, and they argue thatabse their receivership claim
avails of a statutory provision and not a provisa@nthe Indenture, the pre-suit
requirements of the NAC do not apply. The Defensl@angue that “by virtue of or
by availing of any provision” should be construedbtar actions that arise out of
any rights or status conferred on the Note holdgrhe Indenture. | read the NAC
as the Defendants do.

1. The Plain Meaning of Section 6.06 Supports the bddets’
Interpretation”

In interpreting the terms of a contract, the ceuxtle is to effect the parties’

intent!® The controlling indicator of this intent is theapl meaning of the

% Indenture § 6.06.

1> The parties agree that New York law applies ieripteting the Indenture. Neither party has
cited and | am not aware of any case law indicatinag the principles of contract interpretation
under New York law, so far as relevant to this caddéer materially from those under Delaware
law. See Elliott Assocs., L.P. v. Bio-Response, 89 WL 55070, at *3 n.1 (Del. Ch. May 23,
1989) (interpreting an indenture governed by NewkYlaw and similarly finding no relevant
distinctions between Delaware and New York prirespbf contract interpretation”).
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language used in the contrattExtrinsic evidence will inform this Court’s
determination of the parties’ intent only where thentractual language is
ambiguoug?® | find the language of Section 6.06 of the Indeamtuo be
unambiguous, and so | do not look beyond its plaganing.

To the extent relevant to the dispute here, Se&i06 provides that

no Holder of any Note shall have any rigpyt virtue of or by availing

of any provision ofthis Indenture to institute any suit, action or

proceeding in equity or at law upon or under othwispect to this

Indenture, or for the appointment of a receiver, or for any other
remedy hereunder,” unless certain pre-suit requérgsare met’

The parties essentially dispute whether “of anygion of’ modifies both “by
virtue” and “by availing,” or only the latter. Mowspecifically, the issue is whether
the language quoted above should be read as pgrogibictions arising “by virtue
of [any provision of] or by availing of any provisi of [the] Indenture,” as the
Plaintiffs contend, or “by virtue of[,] or by aveig of any provision off,] [the]
Indenture,” as the Defendants argue. The Plaintésl the language in a way that
renders a portion of it superfluous, as no distdendifference exists between an
action arising “by virtue of any provision of’ thedenture and an action “availing

of any provision of’ the Indenture. By contrastdenthe Defendants’ reading, “by

8 GRT, Inc. v. Marathon GTF Tech., Lt®012 WL 2356489, at *7 (Del. Ch. June 21, 2012)
(citing Lorillard Tobacco Co. v. Am. Legacy Founél03 A.2d 728, 739 (Del. 2006)).

17 Martin Marietta Materials, Inc. v. Vulcan MaterialSo, 2012 WL 1605146, at *26 (Del. Ch.
May 4, 2012).

8 Roseton OL, LLC v. Dynegy Holdings In2011 WL 3275965, at *10 (Del. Ch. July 29,
2012).

19 Indenture § 6.06 (emphasis added).

16



virtue of the Indenture” indicates coverage of saahses of action available to a
plaintiff by virtue of its status as a Note hold&istinguished from status-type
claims are those that “avail[ ] of any provisiori tdfe Indenture. General rules of
construction favor giving meaning to each term inca@ntract and avoiding
superfluity?® and so | find the Defendants reading of Sectidd6's. language
persuasive.

Along with the above reasoning, | find that aduhfil language in Section
6.06 not cited by either party compels me to finat the NAC applies to statutory
receivership actions. The NAC precludes a “rightto institute any suit, action or
proceeding in equity or at law upon or under ohwaspect to [the] Indenturer
for the appointment of a receiver, . .. or for ailger remedy hereundet't is
clear to me that, by this language, the NAC coeetons “for the appointment of
a receiver” in addition to and separately from thtagpon or under or with respect

to [the] Indenture.”

20 See Hexion Specialty Chems., Inc. v. Huntsman C®8p.A.2d 715, 741 (Del. Ch. 2008) (“It
is a maxim of contract law that, given ambiguityvioeen potentially conflicting terms, a contract
should be read so as not to render any term mdassg; Pasternak v. Glazerl996 WL
549960, at *3 (Del. Ch. Sept. 24, 1996) (“An intetation of a contract that renders one or more
terms redundant is not preferred over a constmchat gives effect to each of the agreement’s
terms.”); but see U.S. West, Inc. v. Time Warner,Id@96 WL 307445, at *15 (“While
redundancy is sought to be avoided in interpretiogtracts, this principle of construction does
not go so far as to counsel the creation of cohtreeaning for which there is little or no support
in order to avoid redundancy.”).

2L Indenture § 6.06 (emphasis added).

17



2. TheElliott Case Is Directly On Point and Not Credibly Refubgd
the Plaintiffs

This Court has previously interpreted a no-actidause with nearly
identical language and found that it encompassadtsty receivership actions. In
Elliott Associates, L.P. v. Bio-Response, ,fAchis Court analyzed whether a no-
action clause barred the plaintiffs’ claim for tla@pointment of a statutory
receiver, among other claims. The language ofrtdenture’s no-action clause in
Elliott was nearly identical to that of the NAC here anavled that, barring the
satisfaction of certain pre-suit requirements,

[nJo Holder of any Security shall have any right aytue of or by

availing of any provision of this Indenture to ihste any action or

proceeding at law or in equity or in bankruptcyotinerwise upon or

under or with respect to this Indenture, or for #ppointment of a
receiver or trustee, or for any other remedy hedets

Applying New York law, theElliott court found that under this language the
“‘Debenture holders [were] expressly denied thetrighbring an action for the
appointment of a receiver without first followinlget specified procedure relating

to the Trustee?

?21989 WL 55070.

231d. at *6.

241d. at *7. See also Feldbaum v. McCrory Cqrt992 WL 119095, at *5—*6 (Del. Ch. June 2,
1992) (interpreting a similar no-action clause dinding that “no matter what legal theory a
plaintiff advances, if the trustee is capable dis§ging its obligations, then any claim that cam b

enforced by the trustee on behalf of all bondseiothan a claim for the recovery of past due
interest or principle, is subject to the terms abaaction clause of this type”).

18



In so holding, theElliott court distinguished the holding iNoble v.
European Mortgage & Investment Cafp.where this Court found that the no-
action clause at issue did not preclude a statueargivership action. INoblg this
Court found controlling an express carve-out in theaction clause which
provided that

[n]othing in this Section or elsewhere in this intige . . . shall affect

or impair the obligation of the Company, which rscanditional and

absolute, to pay the principal and interest oftibads . . . nor affect

or impair the right of action, which is also abgeland unconditional,
of such holders to enforce such paynfént.

The Noble court found that the above provision “quite clgdr|. . reserve[ed] to
the bondholders complete liberty of action to ecdoall payments due them . . . so
long as the procedure they adopt[ed] [was] not oiige indenture® The Elliot
court distinguishedNoble on the ground that nothing in tH&lliott indenture
reserved to plaintiffs the right to commence adioglating broadly to payment of

amounts owe& Neither does the Indenture here contain such arvason?®

25165 A. 157 (Del. Ch. 1933).

*°|d. at 219.

?"1d. at 222.

*% See Elliott 1989 WL 55070, at *7.

29 The Plaintiffs contend that tH&liott court’s dismissal of a fraud claim on substangweunds
rather than by application of the no-action claus#cates that the NAC language used here
similarly does not bar extra-contractual claimseTaintiffs’ interpretation oElliott simply
ignores that the court unequivocally found thatwmihstanding the fact that certain causes of
action might exist outside the purview of the iniee, the no-action clause Hiliott, nearly
identical to that here, “expressly denied the rightoring an action for the appointment of a
receiver without first following the specified pexure relating to the Trustedd. at *7. Of
course, the instant Indenture permits suits “tcorr® the right to receive payment of principal
... or intereswvhen du¢ seelndenture § 6.06 (emphasis added), a right nasaig here.
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Thus, the Plaintiffs’ receivership claim is cleadgvered by the NAC, under the
rationale oftlliott.

3. This Result Does Not Contravene Public Policy ougeaDelaware
Law, As We Know It, to Unravel

In its briefing and at oral argument, the Plaintiffised two arguments
purporting to invoke the important public policy nsaderations that underlie a
creditor’s statutory right to seek the appointmaid receiver to manage the affairs
of an insolvent Delaware corporation. In the fobthese arguments, raised in their
briefing, the Plaintiffs contend that the causedtion created by DGCL Section
291 exists for important public policy reasons aheérefore clearly confers

standing separately from the provisions of the ihtdes. The Plaintiffs cited

The Plaintiffs also citd/letropolitan West Asset Management, LLC v. Magrwsdfg,
LTD, 2004 WL 1444868 (S.D.N.Y. June 25, 2004), forghgposition that,

[wlhere . .. a “no action” provision applies by terms to only claims relating to
an “Event of Default’seeking payment on the notes themsemash clauses do
not prevent noteholders from bringing extra-corttratctort claims or breach of
contract claims that are not of the type to whité tho action” provision, by its
terms, applies.

Id. at *5 (emphasis added). So finding, the court lie&d the no-action clause did not preclude
the plaintiffs’ breach of contract claims that wewarelated to payment on the notes but
nonetheless arose out of the indentide.

It is unclear what support the Plaintiffs findshitetropolitan WestThe NAC in this case
does not by its terms apply only to claims “seekpayment on the notes themselves.” On the
contrary, the NAGCexemptdrom its provisions actions brought “to enforce tiight to receive
payment of principal . . . or interest when duethar right to receive payment or delivery of the
consideration due upon conversion.” Indenture .68y contrast, irMetropolitan Westthe no-
action clause, as interpreted by the court, sirbplyed actions by note holders seeking payment
in the wake of an uncured “Event of Defaulb&e Metro. W2004 WL 1444868, at *4—*5. The
NAC at issue here is easily distinguished, and hdbreadVietropolitan Westo be inconsistent
with this Court’s holding irElliott.
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Mackenzie Oil Co. v. Omar Oil & Gas ®oat length. Though the referenced
passages discuss the importance of the receiversimedy for creditors and
stockholdersMackenzieprovides no support for the Plaintiffs’ argumematt this
importance allows (or, for that matter, justifieh)e judicial setting aside of
contractual curtailments of statutory causes abaatntered into by sophisticated
parties.

The Plaintiffs’ second public policy point is si@ilto their first and was
raised for the first time at oral arguméhfThe Plaintiffs argued that even if the
NAC by its terms bars or serves as a waiver ofrifjlet to seek a receivership,
such waiver is void as against public policy. Upequest, the Plaintiffs were
unable to cite any case law holding that sophis@t@ommercial parties may not
contractually alter their rights to pursue statutogmedies. DGCL Section 291
allows a creditor or stockholder of an insolvent corporatto apply for a
receivership? it does not mandate the appointment of a receasd, nothing in
the statute suggests that this right cannot be edlaoontractually. The Plaintiffs’

arguments to the contrary are unconvincing.

30120 A. 852 (Del. Ch. 1923).

31 This delay constitutes a waive3ee Emerald Partners v. Berlii26 A.2d 1215, 1224 (Del.
1999) (“Issues not briefed are deemed waived.dddress the contention regardless for the sake
of completeness and because | find no prejudidda@dDefendants in disposing of a meritless
argument.

32SeeB Del. C.§ 291 (“Whenever a corporation shall be insolvérg, Court of Chancery, on the
application of any creditor or stockholder therengy, at any time, appoint 1 or more persons to
be receivers of and for the corporation . . ..”).
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After | dismissed the Plaintiffs’ receivership ctaifrom the bench and
indicated that | would issue an opinion expandingnwy reasoning therefor within
a week, Plaintiffs’ counsel moved for immediatergeanent, which | allowed. On
reargument, the Plaintiffs contended that my rulaffgctively established a rule
that note holders subject to an indenture contgiairsufficiently broad no-action
clause would have no recourse in the face of wrommggl in contravention of this
Court’s “pronouncement” ilfCypress Associates, LLC v. Sunnyside Cogeneration
Associates Projett that “no-action clauses ... do not present asuperable
barrier to all suits not brought in strict confotynwith their terms,” but rather
serve as “an important, but surmountable, bardesttits.®* Assuming that the
Plaintiffs’ reading ofCypressas prohibiting “insurmountable” no-action clausss

a matter of law is correé}, the argument nonetheless collapses under its own

332006 WL 668441 (Del. Ch. Mar. 8, 2006).

*1d. at *7.

% The Plaintiffs cited this language without referento the remainder of its paragraph in
Cypress which found that exempting note holders from lih@tations of the no-action clause
where demand on the trustee would be futile oveecdinis “insuperability.”See id.(“[No-
actions clauses] may be overcome when it is plaah procession under the suit would be futile,
a line of reasoning that draws on the law of demeasuits.”). In taking the&ypresslanguage
out of its context, the Plaintiffs seemingly wettempting to establish a principal that no-action
clauses can never “totally” bar a suit. Nothingediin the briefing or at oral argument suggests
that this is the law in Delaware. As a matter @fito if a no-action clause is to serve any purpose
at all, it must at least in some cases bar thefrebught by the plaintiff. Indeed, | find that the
NAC does so here. To be clear, my decision restapfindings that the NAC covers statutory
receivership actions and that no Event of Defaa#t dccurred. | therefore do not reach the issue,
raised by the Plaintiffs, of whether demand wouklvén been futile on account of trustee
USBNA's alleged conflict. If the Plaintiffs had ssfted the other requirements of the NAC, then
certainly the existence of a conflicted trusteesufficiently alleged, would excuse demand.
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weight. The Plaintiffs offered a hypothetical atloargument to illustrate their
point: a company and an indenture trustee wiraulastantial portion of the
company’s remaining cash to Brazil, but do not naisg payments on the notes,
therefore avoiding an event of default, and a nesacclause like the one here
prohibits the note holders from seeking the appagmt of a receiver over the
company, which, according to the Plaintiffs, woblel “the most effective remedy
. and the quickest way to stop a wite.This example fails to make the
Plaintiffs’ point on several counts. In the firgistance, it strikes me that filing a
receivership action would be an ineffective respaiesimminent misappropriation
and jurisdictional flight. While this Court attenspto meet exigency with alacrity,
it is doubtful that even our most expedited recesiig procedures can outpace the
speed of electrons traveling by wire. In any evantjore advisable response might
be to seek a TRO. The latter brings me to my sepond: the Plaintiffs sought a
TRO in this action, alleging multiple breaches mfutiary duty on the part of
Savient’s board members. That TRO was denied, roause the terms of the
NAC barred such a proceeding, but because thet#kiiailed to allege colorable

claims. The Plaintiffs’ later contention—on reargemt+—that my dismissal of their

Thus, the NAC is “insuperable” here only because RBtaintiffs have failed to comply with a
single one of its terms.
36 SeePretrial Mots. Oral Arg. Tr. 69:9-70:11 (July 2812).

23



receivership claim would deprive them and note @ddeverywhere of all
recourse, even in the Brazilian wire transfer mggate scenario, was misplaced.

B. The Filing of an Action Prohibited by the Indenti& Not Trigger an
Event of Default Under the Indenture

Because | find that the NAC applies to the Plaisititatutory receivership
claim, the Plaintiffs were required to satisfy e@rtrequirements before bringing
this action. One of those requirements is that &ank of Default must have
occurred®” The Plaintiffs argue that such an event has oeduby the terms of
Section 6.01()) of the Indenture, which, as disedssbove, provides that a
receivership action left undismissed and unstagedafperiod of 30 days triggers
an Event of Default. The Plaintiffs concede thatbwent of Default had occurred
when they initiated this action, but they contendt tthe subsequent pendency for
30 days of their receivership claim triggered addéifand conferred standing. The
Defendants argue, in so many words, that such tvapfsng contravenes the
contractual intent of the parties and, if blessgdthe Court, would allow the
Plaintiffs to benefit from failing to comply withhé terms of the Indenture. The

Defendants are right on both counts.

37 Even if, as the Plaintiffs allege, USBNA was caiéld, an Event of Default remained a
perquisite to this action. Because | find that neeri of Default occurred, |1 do not reach the
issue of whether USBNA'’s dual obligations to Saversecured and unsecured creditors
rendered it conflicted for purposes of demandifytinder the NAC.
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Read in isolation, Section 6.01(j) indeed provitlest an Event of Default
occurs if a party brings a receivership action agfaihe Company and that action
or proceeding remains undismissed and unstayed foeriod of 30 consecutive
days®® Contracts must be read as a whole, how&/S&ection 6.01(j)) must
therefore be interpreted, to the extent possibley way that harmonizes with the
other terms of the Indentuf® particularly Section 6.06, which | have already
decided precludes the very receivership claim bdnohgre. To read those sections
as the Plaintiffs do would be to allow a Note holde avoid the standing
requirements of the NAC by violating those very uilegments. This outcome
would eviscerate Section 6.06, and in so doing daldfeat the parties’ clear
intent to subject the Note holders to the broadrinti®ns of the NAC! Such a

result would be a “commercial absurdiy.”

38 | assume for purposes of this Opinion only thatriquisite 30-day period has lapsed and that
the Plaintiffs are not estopped from asserting @enEof Default after initially basing their right
to sue notwithstanding the NAC on tlaek of a Default.

39 See Paige Capital Mgmt., LLC v. Lerner Master FuddC, 2011 WL 3505355, at *22 (Aug.

8, 2011) (“Like Delaware law, New York law is clgh@at contracts must be read as a whole and
in a manner that gives effect to every provisigiobtnote removed) (citingluhn Constr., Inc.

v. Diamond State Port Corp90 A.2d 393, 396-97 (Del. 201®eal Savings Bank v. Sommer
865 N.E.2d 1210, 1213-14 (N.Y. 2007))).

0 See Martin Marietta Materials, Inc. v. Vulcan Matds Co, 2012 WL 2783101, at *13 (Del.
July 10, 2012) (invoking the canon of constructtbat “requires all contract provisions to be
harmonized and given effect where possibI&RT, 2012 WL 2356489, at *4 (“[A] court will
prefer an interpretation that harmonizes the proms in a contract as opposed to one that
creates an inconsistency or surplusage.”).

1 See Castle Creek Tech. Partners, LLC v. CellP@ia; 002 WL 31958696, at *7 (S.D.N.Y.
Dec. 9, 2002) (“When a party to a contract has dired the agreement, however, either by
acting in bad faith or by violating an express aoau@ within the agreement, it may not later rely
on that breach to its advantage.” (citidigke La Shelle Co. v. The Paul Armstrong (@8 N.E.
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Stated another way, by bringing an action whicly theere not entitled to
bring, the Plaintiffs cannot put themselves in &dvyeposition than they would
have been had they complied with the terms of tidemture. The Plaintiffs
accepted the terms of the Indenture when they pseththe Notes and failed to
honor those terms when they filed this action withan Event of Default. They
cannot now rely on that nonconforming action ashktasis for asking this Court to
find an Event of Default favorable to them.

V. CONCLUSION

The Plaintiffs chose to purchase unsecured noteSawient under an
indenture that prevented them from seeking the iappent of a receiver absent
an Event of Default. Presumably, both the unsecuetdre of the Notes and the

NAC had an effect on the price and rate of the Blofie any event, the Plaintiffs,

163, 167—68 (N.Y. 1933) (holding that party that lmeached one provision within a contract
could not rely on that breach to avoid its obligat under a different provisionndovision
Enters, Inc. v. Cardinal Export Corp354 N.Y.S.2d 113, 115 (N.Y. App. Div. 1974) (“A
provision that allows either party by his own bifeao excuse his own performance is a
commercial absurdity.”))). The Plaintiffs argue tthhey are not bound by these general
principles on the basis that they are not, strisggaking, signatories or parties to the Indenture,
but rather third-party beneficiaries thereof. Targument is unsound. In purchasing the Notes,
the Plaintiffs consented to restrictions on thgjhts arising out of their statuses as Note holders
restrictions delineated by the Indenture and inctusf the NAC's limitations on Note holders’
abilities to enforce their rights against the Compdhrough litigation.See RBC Capital
Markets, LLC v. Education Loan Trust,I2011 WL 6152282, at *5 (Del. Ch. Dec. 6, 2011)
(“No-action clauses . . . are a standard featuiad#gnture agreements which require compliance
by bondholders to prevent dismissal of their syihternal quotation marks removediy; at *2
(discussing the important gate-keeping role of ciiea clauses). Under the same principle that
prohibits a party to a contract from benefittingeif by violating a provision of that contract, the
Note holders may not procure rights under one @ectif the Indenture by violating their
obligations under another.

%2 See Indovision354 N.Y.S.2d at 115.
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sophisticated commercial entities, elected to becdinte holders subject to the
restrictions of the Indenture.

No Event of Default has occurred, and Savient has$ afl its payment
obligations under the Indenture. What the Plaisttfuly seek is relief from the
bargain they entered when they purchased the NB&igsh relief is unavailable
here.

For the foregoing reasons, the Defendants’ mamodismiss the Plaintiffs’
receivership claim for lack of standing is GRANTEIhd the Defendants’ motion
for summary judgment seeking a declaration thattsant of Default has not
occurred is GRANTED. Accordingly, the Plaintiffs’‘ation for summary judgment
on Count VII of the Second Amended Complaint andurf@d of the Savient
Complaint is DENIED.

IT 1S SO ORDERED.

Because | have dismissed the receivership clairs,my understanding that
Count | of the Second Amended Complaint, seekindeelaration of Savient's
insolvency, is moot. The remaining claims are thiis Plaintiffs’ breach of
fiduciary duty claims, their request that USBNA bemoved as trustee, and
Savient’s claim for tortious interference againang. These claims are subject to

outstanding motions to dismiss on which no brieflregs been completed. The
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parties should confer and inform the Court whetlied on what schedule they

intend to go forward on the outstanding dispositiv@ions.
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