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The plaintiffs in this breach of fiduciary duty texm, who are certain
shareholders of First Niles Financial, Inc. (“FiNites” or the “Company”), appeal
from the dismissal of their complaint by the CoaftChancery The complaint
alleges that the defendants, who are officers arettdrs of First Niles, violated
their fiduciary duties by rejecting a valuable ogpaoity to sell the Company,
deciding instead to reclassify the Company’s sharesder to benefit themselves,
and by disseminating a materially misleading progtatement to induce
shareholder approval. We conclude that the comiplaleads sufficient facts to
overcome the business judgment presumption, arstate substantive fiduciary
duty and disclosure claims. We therefore reverse €ourt of Chancery’s
judgment of dismissal and remand the case for éunpinoceedings consistent with
this Opinion.

FACTUAL AND PROCEDURAL BACKGROUND"
A. The Parties

First Niles, a Delaware corporation headquartemedNiles, Ohio, is a

holding company whose sole business is to own g@tate the Home Federal

Savings and Loan Association of Niles (“Home Felleoa the “Bank”). The

! The facts, which are summarized from the opinietow, are drawn from the complaint and
from certain documents that the complaint incorfesrdy reference See Gantler v. Stephens
C.A. 2392 (Del. Ch. February 14, 2008), also awédat 2008 WL 401124.



Bank is a federally chartered stock savings asBoniahat operates a single
branch in Niles, Ohio.

The plaintiffs (Leonard T. Gantler and his wifetit@a A. Cetrone; John
and Patricia Gernat; and Paul and Marsha Mitcleellectively own 121,715 First
Niles shares. Plaintiff Gantler was a First Nitksector from April 2003 until
April 2006.

Defendant William L. Stephens is the Chairman ef Board, President and
CEO of both First Niles and the Bank, and has m¥aployed by the Bank since
1969. Defendant P. James Kramer, a director cft Niles and the Bank since
1994, is president of William Kramer & Son, a hegtiand air conditioning
company in Niles that provides heating and air dooing services to the Bank.
Defendant William S. Eddy has been a director o$tANiles and the Bank since
2002. Defendant Daniel E. Csontos has been atdiretFirst Niles and the Bank
since April 2006. Csontos has also been a fuletiemployee, serving as
compliance officer and corporate secretary of bastitutions since 1996 and
2003, respectively. Defendant Robert |. Shakerp Wwhcame a director of First
Niles and the Bank in January of 2006 after formdgector Ralph A. Zuzolo
passed away, is a principal of a law firm in Nil€&hio. Defendant Lawrence

Safarek is the Treasurer and Vice President of Bo#h Niles and the Bank.



Until his death in August of 2005, Mr. Zuzolo (wi®not a party) was a
director and corporate board secretary of FirseN&nd the Bank. Zuzolo was
also both a principal in the law firm of Zuzolo,zblo & Zuzolo, and the CEO and
sole owner of American Title Services, Inc., a restiate title company in Niles,
Ohio. Zuzolo’'s law firm frequently provided legakrvices to the Bank, and
American Title provided title services for nearlil af the Bank’'s real estate
closings’

B. Exploring a Potential Sale of First Niles

In late 2003, First Niles was operating in a depedslocal economy, with
little to no growth in the Bank’s assets and apated low growth for the future.
At that time Stephens, who was Chairman, PresideBt) and founder of First
Niles and the Bank, was beyond retirement age hacktwas no heir apparent
among the Company’s officers. The acquisition raarfor banks like Home
Federal was brisk, however, and First Niles wasught to be an excellent
acquisition for another financial institution. Awdingly, the First Niles Board
sought advice on strategic opportunities availablehe Company, and in August

2004, decided that First Niles should put itselfaipsale (the “Sales Process”).

% In this Opinion, Stephens, Kramer, Eddy, Shaker @sontos are sometimes referred to as the
“Director Defendants;” and Stephens, Safarek andn@s are sometimes referred to as the
“Officer Defendants” or “Management.” Collectivelyhese groups are referred to as the
“defendants.”

% The Board members at that time were Stephens, &raBddy, Zuzolo and Gantler.
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After authorizing the sale of the Company, the tAM#8es Board specially
retained an investment bank, Keefe, Bruyette & \Wofide “Financial Advisor”),
and a law firm, Silver, Freedman & Taft (“Legal Gwmel’). At the next Board
meeting in September 2004, Management advocatediabeg the Sales Process
in favor of a proposal to “privatize” the Companynder Management’s proposal,
First Niles would delist its shares from the NASDAmallCap Market, convert
the Bank from a federally chartered to a statetehedl bank, and reincorporate in
Maryland. The Board did not act on that proposald the Sales Process
continued.

In December 2004, three potential purchasdfarmers National Banc
Corp. (“Farmers”), Cortland Bancorp (“Cortland’ndaFirst Place Financial Corp.
(“First Place™)—sent bid letters to Stephens. Farmers stated inidt letter that it
had no plans to retain the First Niles Board, dredBoard did not further pursue
the Farmers’ offer. In its bid letter, Cortlandesbd $18 per First Niles share,
49% in cash and 51% in stock, representing a 3.4%hipm over the current First
Niles share price. Cortland also indicated thatauld terminate all the incumbent
Board members, but would consider them for futeerise on Cortland’s board.
First Place’s bid letter, which made no represamategarding the continued
retention of the First Niles Board, proposed alsfioc-stock transaction valued at

$18 to $18.50 per First Niles Share, representi8g% to 6.3% premium.
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The Board considered these bids at its next regudaheduled meeting in
December 2004. At that meeting the Financial Aolvigpined that all three bids
were within the range suggested by its financiadet® and that accepting the
stock-based offers would be superior to retainingtMiles shares. The Board
took no action at that time. Thereafter, at th@mne meeting, Stephens also
discussed in further detail Management’s proposegization.

On January 18, 2005, the Board directed the Fimhn&dvisor and
Management to conduct due diligence in connectigh & possible transaction
with First Place or Cortland. The Financial Advismet with Stephens and
Safarek, and all three reviewed Cortland’s duegdiice request. Stephens and
Safarek agreed to provide the materials Cortlangiested and scheduled a due
diligence session for February 6. Cortland failedreceive the materials it
requested, canceled the February 6 meeting, andralad the submission of those
materials by February 8. The due diligence mdtemaere never furnished, and
Cortland withdrew its bid for First Niles on Febrydl0. Management did not
inform the Board of these due diligence events| afiter Cortland had withdrawn
its bid.

First Place made its due diligence request on epriy 2005, and asked for
a due diligence review session the following wedhkitially, Stephens did not

provide the requested materials to First Placerasidted setting a date for a due



diligence session. After Cortland withdrew its ,bmbwever, Stephens agreed to
schedule a due diligence session.

First Place began its due diligence review on Falyrul3, 2005, and
submitted a revised offer to First Niles on March As compared to its original
offer, First Place’s revised offer had an improwedahange ratio. Because of a
decline in First Place’s stock value, the revisédraepresented a lower implied
price per share ($17.25 per First Niles share)shmde First Niles’ stock price had
also declined, the revised offer still represend@d11% premium over market
price. The Financial Advisor opined that Firstde&la revised offer was within an
acceptable range, and that it exceeded the meamadidn comparable multiples
for previous acquisitions involving similar banks.

On March 7, 2005, at the next regularly scheduledr8 meeting, Stephens
informed the directors of First Place’s revisedeoff Although the Financial
Advisor suggested that First Place might againease the exchange ratio, the
Board did not discuss the offer. Stephens propated the Board delay
considering the offer until the next regularly sdhled Board meeting. After the
Financial Advisor told him that First Place wouikiely not wait two weeks for a
response, Stephens scheduled a special Board méetiMarch 9 to discuss the

First Place offer.



On March 8, First Place increased the exchange adtits offer to provide
an implied value of $17.37 per First Niles shast the March 9 special Board
meeting, Stephens distributed a memorandum from Fiheancial Advisor
describing First Place’s revised offer in positteems. Without any discussion or
deliberation, however, the Board voted 4 to 1 featethat offer, with only Gantler
voting to accept it. After the vote, Stephens ussed Management's privatization
plan and instructed Legal Counsel to further ingesé that plan.

C. The Reclassification Proposal

Five weeks later, on April 18, 2005, Stephens t¢tated to the Board
members a document describing a proposed privatizabf First Niles
(“Privatization Proposal’). That Proposal recomuaheth reclassifying the shares of
holders of 300 or fewer shares of First Niles comrstock into a new issue of
Series A Preferred Stock on a one-to-one basis‘lRbelassification”). The Series
A Preferred Stock would pay higher dividends angetthe same liquidation rights
as the common stock, but the Preferred holdersaMosgk all voting rights except
in the event of a proposed sale of the Company.e Phvatization Proposal
claimed that the Reclassification was the best atktio privatize the Company
because it allowed maximum flexibility for futur@mtal management activities,

such as open market purchases and negotiated lokg-b&oreover, First Niles



could achieve the Reclassification without haviegbuy back shares in a fair
market appraisal.

On April 20, 2005, the Board appointed Zuzolo taicla special committee
to investigate issues relating to the Reclassiboat specifically: (1)
reincorporating in a state other than Delaware,cfZnging the Bank’s charter
from a federal to a state charter, (3) deregisgefiom NASDAQ, and (4)
delisting. However, Zuzolo passed away beforeahgr directors were appointed
to the special committee.

On December 5, 2005, Powell Goldstein, First Nilesitside counsel
specially retained for the Privatization (“Outsi@eunsel”), orally presented the
Reclassification proposal to the Board. The Boaad not furnished any written
materials. After the presentation, the Board v@ed 1 to direct Outside Counsel
to proceed with the Reclassification program. @@antast the only dissenting
vote.

Thereafter, the makeup of the Board changed. $hafpdaced Zuzolo in
January of 2006, and Csontos replaced Gantler il 8p2006. From that point
on, the Board consisted of Stephens, Kramer, Edldgker and Csontos.

On June 5, 2006, the Board determined, based oadihiee of Management
and First Niles’ general counsel, that the Red@sgion was fair both to the First

Niles shareholders who would receive newly issuedeS A Preferred Stock, and



to those shareholders who would continue to hotdt fMiles common stock. On
June 19, the Board voted unanimously to amend thep@ny’s certificate of
incorporation to reclassify the shares held by awred 300 or fewer shares of
common stock into shares of Series A Preferredk3teat would have the features
and terms described in the Privatization Proposal.

D. The Reclassification Proxy
and the Shareholder Vote

On June 29, 2006, the Board submitted a preliipaoxy to the United
States Securities and Exchange Commission (“SE&H.amended version of the
preliminary proxy was filed on August 10. Plaifgifnitiated this lawsuit after the
amended filing, claiming that the preliminary prowas materially false and
misleading in various respects. On November 1662the Board, after correcting
some of the alleged deficiencies, disseminated fnitikee proxy statement
(“Reclassification Proxy” or “Proxy”) to the FirsNiles shareholders. On
November 20, the plaintiffs filed an amended commpjaalleging (inter alia) that
the Reclassification Proxy contained material nateshents and omissions.

In the Reclassification Proxy, the Board represgénthat the proposed
Reclassification would allow First Niles to “savgrsficant legal, accounting and

administrative expenses” relating to public disalesand reporting requirements



under the Exchange Att.The Proxy also disclosed the benefits of dereagisn

as including annual savings of $142,500 by redudhy number of common
shareholders, $81,000 by avoiding Sarbanes-Oxleyere compliance costs, and
$174,000 by avoiding a one-time consulting feedsigh a system to improve the
Company’s internal control structure. The negatesdures and estimated costs of
the transaction included $75,000 in Reclassificatelated expenses, reduced
liquidity for both the to-be-reclassified preferradd common shares, and the loss
of certain investor protections under the fedeealsities laws.

The Reclassification Proxy also disclosed altemeatransactions that the
Board had considered, including a cash-out memeeyverse stock-split, an issue
tender offer, expense reduction and a businessioatidn. The Proxy stated that
each of the directors and officers of First NilexdHa conflict of interest with
respect to [the Reclassification] because he olishea position to structure it in
such a way that benefits his or her interests wiffdy from the interests of
unaffiliated shareholders.” The Proxy further thsed that the Company had
received one firm merger offer, and that “[a]ftereful deliberations, the board
determined in its business judgment the proposalnweain the best interests of the

Company or our shareholders and rejected the pabpos

415 U.S.C. § 78at. seq.
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The Company’s shareholders approved the Reclesstin on December
14, 2006. Taking judicial notice of the Companysile 13e-3 Transaction
Statement, the trial court concluded that of the 1,384,538reh outstanding and
eligible to vote, 793,092 shares (or 57.3%) weredon favor and 11,060 shares
abstained. Of the unaffiliated shares, howeveg, gloposal passed by a bare
50.28% majority vote
E. Procedural History

The amended complaint asserts three separate cldmant | alleges that
the defendants breached their fiduciary dutieshto Rirst Niles shareholders by
rejecting the First Place merger offer and abanupitie Sales Process. Count Il
alleges that the defendants breached their fidpcduty of disclosure by
disseminating a materially false and misleadingl&sstfication Proxy. Count I
alleges that the defendants breached their fidycduties by effecting the
Reclassification.

The defendants moved to dismiss the complaintsirenitirety. Defendants
argued that Counts | and Ill were legally deficidat failure to allege facts
sufficient to overcome the business judgment presiom; that Count Il failed to

state a claim that the Reclassification Proxy wadenmlly false and misleading;

® Rules promulgated under the Exchange Act requieefiling of a Rule 13e-3 transaction
statement for any transaction that may resultéorapany reclassifying any of its securiti€3ee
17 C.F.R. 8 240.13e-3 (2008) (“Going Private Tratisas by Certain Issuers or Their
Affiliates”).
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and that Count Il should also be dismissed bec#usé-irst Niles shareholders
had “ratified” the Board’s decision to reclassifietFirst Niles sharés.The Court
of Chancery credited these arguments and dismiteedomplaint. This appeal
followed.
ANALYSIS

We reviewde novoa decision to grant a motion to dismiss under Cotr
Chancery Rule 12(b)(6), to “determine whether tia judge erred as a matter of
law in formulating or applying legal precepfs.Dismissal is appropriate only if it
appears “with reasonable certainty that, undersayf facts that could be proven
to support the claims asserted, the plaintiff wontd be entitled to relief?” In
reviewing the grant or denial of a motion to dissniwe view the complaint in the
light most favorable to the non-moving party, adoep as true its well-pled

allegations and drawing all reasonable inferenbas lbgically flow from those

® The defendants also moved to dismiss Counts llhad to Safarek and Csontos and Count Il|
as to defendant Shaker, on the basis that thesendhaits were not directors during the
challenged votes; and as to Csontos and Shakdadrof personal jurisdiction under Court of

Chancery Rule 12(b)(2). The Court of Chancery dised Count | as to Csontos for lack of
personal jurisdiction under Rule 12(b)(2); and dssad Count lll as to Safarek, because
plaintiffs had not alleged any facts from which areuld infer that Safarek took part in the

Board’s decision to approve the Reclassificati®@ecause plaintiffs do not appeal from those
dismissals, we do not address them in this Opinion.

" Feldman v. Cutaia951 A.2d 727, 730-31 (Del. 2008) (quotiBgnlap v. State Farm Fire &
Cas. Co,878 A.2d 434, 438 (Del. 2005)).

8 Feldman 951 A.2d at 731 (quotingLIW Tech., LLC v. Hewlett-Packard C840 A.2d 606,
610-11 (Del. 2003)).
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allegations. We do not, however, blindly accept conclusoryegdltions
unsupported by specific facts, nor do we draw wueable inferences in the
plaintiffs’ favor '

I. The Court of Chancery Erroneousy
Dismissed Count | of the Complaint

Count | of the complaint alleges that the defensldnéached their duties of
loyalty and care as directors and officers of FM8es by abandoning the Sales
Process. Specifically, plaintiffs claim that theefehdants improperly: (1)
sabotaged the due diligence aspect of the Salee$d0(2) rejected the First Place
offer, and (3) terminated the Sales Process, althHe purpose of retaining the
benefits of continued incumbency.

In his opinion, the Vice Chancellor concluded thiaitocal" did not apply,
because the complaint did not allege any “defefisietion by the Board> The
court also determined entire fairness review toirag@propriate, because (1) it
would be problematic to determine “fair price” wotlit a completed transaction,

(2) the Board had not interposed itself betweensi&reholders and a potential

® Feldman 951 A.2d at 731.
%1n re General Motors (Hughes) S’holder Liti@97 A.2d 162, 168 (Del. 2006).
2 Unocal v. Mesa Petroleum Gal93 A.2d 946 (Del. 1985).

12 Gantler v. Stepheng008 WL 401124, at *8 (Del. Ch. February 14, 2008
13



acquirer by implementing defensive measures, andr¥e fairness review would
be inconsistent with the broad power allocateditectbrs:

Accordingly, the Court of Chancery analyzed Couninter the business
judgment standartf,and concluded that the Count | allegations faitedebut the
presumption of business judgmént.Because the Board had ‘“initiated the Sales
Process on its own accord, seemingly as a marlegtkchs part of an exploration
of strategic alternatives|,]” that supported theaRbs stated business purpes®
reduce corporate expense associated with federafises law compliance. The
Vice Chancellor also concluded that the complaariedl to plead facts sufficient to
infer disloyalty’® and that given the Board’s extensive discussioits, vand
receipt of reports from, the Financial Advisor, agiven the involvement of
specially retained Outside Counsel, the allegets faere insufficient to establish a
violation of the duty of car€. The court therefore concluded that the challenged
conduct was entitled to business judgment protectdich required the dismissal

of Count I.

31d. at *9-10.
*1d. at *8-9.
°1d. at *11-12.
%1d. at *11.

7.
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The Court of Chancery separately dismissed Coasttdb defendant Csontos
under Court of Chancery Rule 12(b)(2), on the b#ise&ge Csontos was not a
director when the Sales Process was terminatedyatitiold an “officer” position
enumerated in 10el. C.§ 3114(b), and had not been identified by the Camgp
as an executive officéf. The Court of Chancery dismissed Count | as tau®f
(in his capacity as an officer), because the péetisfwere insufficient to support a
reasonable inference that Safarek had acted infdittd or without due car€.
Lastly, the Vice Chancellor specifically found iffscient the claim that Safarek
had “sabotaged” the due diligence process, bedéweseomplaint failed to allege
specific facts showing that “a delay of a matterdays, or at most a couple of
weeks, conceivably could be a breach of [his] fidncduty.™°

On appeal, the plaintiffs claim that the legal muéihcy of Count | should
have been determined under the heightededcal standard or, alternatively,
under the entire fairness standard. Under eithd&oth standards, plaintiffs urge,

Count | would withstand a motion to dismiss. Aduhtlly, plaintiffs argue that

the dismissal of Safarek was error because a rabkmference could be drawn

18 Gantler v. Stephen®008 WL 401124, at *7 (Del. Ch. February 14, 200Blaintiffs do not
appeal from that dismissal.

¥d.

2014,
15



that Safarek had actively sabotaged the due ditggmocess, thereby aiding and
abetting Stephens’ duty of loyalty violation.

We conclude that the Court of Chancery erroneodsnissed Count | of
the complaint for the reasons next discussed.

A. The Court of Chancery Properly
Refused to Apply Unocal Scrutiny

The plaintiffs first challenge the Vice Chancelkdetermination that Count
| was not subject to review undenocal. We agree with that ruling and find no
error. “Enhanced judicial scrutiny undeinocal applies ‘whenever the record
reflects that a board of directors took defensiveasures in response to a
perceived threat to corporate policy and effectagsnwhich touches on issues of
control.”?" The plaintiffs argue thatnocal should apply because Count | alleges
that the defendants rejected a value-maximizingimbithvor of a transaction that
favored their self-interest at the shareholderspemse. Stated differently,
plaintiffs argue that Count I, fairly read, allegbst the defendants stood to lose
the benefits of corporate control if the Companyensold, and that they therefore
took defensive action by sabotaging the due dikgeprocess, rejecting the First

Place offer, and terminating the Sales Process.

?LIn re Santa Fe Pac. Corp., S’holder Liti¢69 A.2d 59, 71 (Del. 1995) (quotitupitrin, Inc.
v. Am. Gen. Corp651 A.2d 1361, 1372 n.9 (Del. 1995)).
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The Court of Chancery properly refused to aplyocal in this fashion.
The premise ofJnocal is “that the transaction at issue was defensi¥eCount |
sounds in disloyalty, not improper defensive codu€ount | does not allege any
hostile takeover attempt or similar threatened restieaction from which it could
reasonably be inferred that the defendants actef@tdively.®

B. The Court of Chancery Misapplied
the Business Judgment Standard

The plaintiffs next claim that the legal sufficignof Count | should have
been reviewed under the entire fairness standéindt claim is assessed within the
framework of the business judgment standard, wiscta presumption that in
making a business decision the directors of a catjpm acted on an informed
basis, in good faith and in the honest belief that action taken was in the best
interests of the company?®’

Procedurally, the plaintiffs have the burden tcapléacts sufficient to rebut

that presumptio® On a motion to dismiss, the pled facts must stippo

22 shamrock Hldgs, Inc. v. Polaroid Corp59 A.2d 257, 271 (Del. Ch. 1989).

23 Rejecting an acquisition offer, without more, iat fidefensive action” undetnocal See
Kahn v. MSB Bancorp, 1nc1998 WL 409355, at *3-4 (Del. Ch. July 16, 19%8fd, 734 A.2d
158 (Table) (Del. 1999) (holding local savings Barboard’s rejection of merger offers was not
a defensive action undemocal)

24 Aronson v. LewisA73 A.2d 805, 812 (Del. 1984) (internal citati@msitted).

%5 Cinerama, Inc. v. Technicolor, In&63 A.2d 1156, 1162 (Del. 1995).
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reasonable inference that in making the challempmision, the board of directors
breached either its duty of loyalty or its duty adre® If the plaintiff fails to
satisfy that burden, “a court will not substitute judgment for that of the board if
the ... decision can be ‘attributed to any rationaibess purpose?”

We first consider the sufficiency of Count | as iaga the Director
Defendants. That Count alleges that those defesdémgether with non-party
director Zuzolo) improperly rejected a value-maximg bid from First Place and
terminated the Sales Process. Plaintiffs allegettie defendants rejected the First
Place bid to preserve personal benefits, includatgining their positions and pay
as directors, as well as valuable outside businpg®rtunities. The complaint
further alleges that the Board failed to delibetzgéore deciding to reject the First
Place bid and to terminate the Sales Process. ethddaintiffs emphasize, the
Board retained the Financial Advisor to advise it the Sales Process, yet
repeatedly disregarded the Financial Advisor’s eglvi

A board’s decision ndb pursue a merger opportunity is normally reviewed

within the traditional business judgment framew8rkin that context the board is

26 McMullin v. Beran 765 A.2d 910, 917 (Del. 2000Emerald Partners v. Berlin726 A.2d
1215, 1221 (Del. 1999).

2 Unocal v. Mesa Petroleum Gal93 A.2d 946, 954 (Del. 1985) (quotiinclair Oil Corp. v.
Levien 280 A.2d 717, 720 (Del. 1971)).

2 TW Servs., Inc. v. SWT Acquisition Cof®89 WL 20290, at *11 (Del. Ch. March 2, 1989).
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entitled to a strong presumption in its favor, hesea implicit in the board’'s
statutory authority to propose a merger, is alsopibwer to decline to do $b.

Our analysis of whether the Board’s terminatiorihef Sales Process merits
the business judgment presumption is two prondédst, did the Board reach its
decision in the good faith pursuit of a legitimataporate interest? Second, did
the Board do so advisedf}? For the Board's decision here to be entitledhi t
business judgment presumption, both questions beuanswered affirmatively.

We consider first whether Count | alleges a codrlezalaim that the Board
breached its duty of loyalty. W Services v. SWT Acquisition Corporatitre
Court of Chancery recognized that a board’s detigiodecline a merger is often
rooted in distinctively corporate concerns, sucheabancing the corporation’s
long term share value, or “a plausible concern thatlevel of debt likely to be
borne by [the target company] following any mergeauld be detrimental to the
long term function of th[at] [cJompany.” A good ifta pursuit of legitimate

concerns of this kind will satisfy the first pron§the analysig!

29 See8 Del. C. § 251 for the grant of authority to enter into arger;see alsoT'W Servs.1989
WL 20290, at *10-11see generall\Kahn v. MSB Bancorp, Inc1998 WL 409355 (Del. Ch.
July 16, 1998)aff'd, 734 A.2d 158 (Table) (Del. 1999) (describing aaioks power under
Section 251 and reviewing a decision not to netgoteamerger under the business judgment
standard).

30TW Servs.1989 WL 20290, at *10-11.

3d. at *11.
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Here, the plaintiffs allege that the Director Dafants had a disqualifying
self-interest because they were financially mog@daio maintain the status quo. A
claim of this kind must be viewed with caution, &ese to argue that directors
have an entrenchment motive solely because theyd cdoge their positions
following an acquisition is, to an extent, tautotad. By its very nature, a board
decision to reject a merger proposal could alwanabke a plaintiff to assert that a
majority of the directors had an entrenchment neotivFor that reason, the
plaintiffs must plead, in addition to a motive &ain corporate control, other facts
sufficient to state a cognizable claim that the ebior Defendants acted
disloyally*?

The plaintiffs have done that here. At the time thales Process was
terminated, the Board members were Stephens, Kr&ddly, Zuzolo and Gantler.
Only Gantler voted to accept the First Place metgdr The pled facts are
sufficient to establish disloyalty of at least three., a majority) of the remaining
directors, which suffices to rebut the businesgyiment presumption. First, the
Reclassification Proxy itself admits that the Compsa directors and officers had

“a conflict of interest with respect to [the Reddigation] because he or she isin a

32 See Pogostin v. Ricd80 A.2d 619, 627 (Del. 1984)yerruled on other grounds Brehm v.
Eisner, 746 A.2d 244 (Del. 2000) (“plaintiffs have failed plead any facts supporting their
claim[s] that the ... board rejected the offer solely to retain control. Rather, plairgifeek to
establish a motive or primary purpose to retaint@dronly by showing that the ... board
opposed a tender offer. Acceptance of such anmegtiwould condemn any board, which
successfully avoided a takeover, regardless of veneéhat board properly determined that it was
acting in the best interests of the shareholders.”)
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position to structure it in a way that benefits fisher interests differently from the
interest of the unaffiliated stockholders.” Secorddirector-specific analysis
establishes (for Rule 12(b)(6) purposes) that aonigj of the Board was
conflicted.

Stephens Aside from Stephens losing his long held posgi@as President,
Chairman and CEO of First Niles and the Bank, tlhepffs have alleged specific
conduct from which a duty of loyalty violation camasonably be inferred.
Stephens never responded to Cortland’s due dilgaequest. The Financial
Advisor noted that Stephens’ failure to respond bawlsed Cortland to withdraw
its bid. Even after Cortland had offered Firstddilan extension, Stephens did not
furnish the necessary due diligence materialsdiibhe inform the Board of these
due diligence problems until after Cortland withglreCortland had also explicitly
stated in its bid letter that the incumbent Boamlld be terminated if Cortland
acquired First Niles. From these alleged factmaty reasonably be inferred that
what motivated Stephens’ unexplained failure tpoasl promptly to Cortland’s
due diligence request was his personal financtal@st, as opposed to the interests
of the shareholders. That same inference candvendirom Stephens’ response to
the First Place bid: Count | alleges that Steplagtesnpted to “sabotage” the First

Place due diligence request in a manner similarat occurred with Cortland.
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Thus, the pled facts provide a sufficient basisdnclude, for purposes of a
Rule 12(b)(6) motion to dismiss, that Stephensdcadisloyally.

Kramer Director Kramer's alleged circumstances estableshsimilar
disqualifying conflict. Kramer was the PresideftWilliam Kramer & Son, a
heating and air conditioning company in Niles tlpabvided heating and air
conditioning services to the Bank. It is reasoadblinfer that Kramer feared that
if the Company were sold his firm would lose thenBas a client. The loss of
such a major client would be economically significabecause the complaint
alleges that Kramer was a man of comparatively mibbdeeans, and that his
company had few major assets and was completetydged. Because Kramer
would suffer significant injury to his personal iness interest if the Sales Process
went forward, those pled facts are sufficient tppart a reasonable inference that
Kramer disloyally voted to terminate the Sales Bssc and support the
Privatization Proposal.

Zuzola As earlier noted, Director Zuzolo was a principaé small law firm
in Niles that frequently provided legal serviced-test Niles and the Bank. Zuzolo
was also the sole owner of a real estate title @myphat provided title services in
nearly all of Home Federal's real estate transastio Because Zuzolo, like

Kramer, had a strong personal interest in havieg3ales Process not go forward,
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the same reasonable inferences that flow from Kranpersonal business interest
can be drawn in Zuzolo’s case.

In summary, the plaintiffs have alleged facts gt to establish, for
purposes of a motion to dismiss, that a majorityh&f First Niles Board acted
disloyally. Because a cognizable claim of dislbyaébuts the business judgment
presumption, we need not reach the separate gueastiohether, in deciding to
terminate the Sales Process, the Director Deferdanted advisedly.€., with due
care). Because the claim of disloyalty was subjeatntire fairness review, the
Court of Chancery erred in dismissing Count | ath&Director Defendants on the
basis of the business judgment presumption.

In dismissing Count | as to the Officer Defendatitg Court of Chancery
similarly erred. The Court of Chancery has heldj ¢he parties do not dispute,

that corporate officers owe fiduciary duties thet aentical to those owed by

% The Court of Chancery determined that entire &sisnreview was inappropriate, because: (1)
it would be problematic to determine “fair priceitinout a completed transaction, (2) the Board
did not interpose itself between the shareholdads apotential acquirer by implementing any
defensive measures, and (3) entire fairness rewiewd be inconsistent with Delaware’s broad
allocation to power to directorsSee Gantler v. Stepherz008 WL 401124, at *9-10 (Del. Ch.
February 14, 2008). Although it may be problem#icletermine the fair price of a transaction
that was never finalized, our decisions have agdptiee entire fairness standard in a non-
transaction contextSee Nixon v. Blackweb26 A.2d 1366, 1376 (Del. 1993) (applying the fai
dealing prong of entire fairness). That the Badictinot implement any impermissible defensive
measures does napso facto insulate their actions from entire fairness revie Nor does
Delaware’s broad allocation of power to directoexjuire less searching review where
shareholders are able to establish a cognizalita diself-interested director behavior.
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corporate director§. That issue-whether or not officers owe fiduciary duties
identical to those of directorshas been characterized as a matter of first
impression for this Courf. In the past, we have implied that officers of dvehre
corporations, like directors, owe fiduciary dutmfscare and loyalty, and that the
fiduciary duties of officers are the same as thafsdirectors®® We now explicitly
so hold®” The only question presented here is whether tmaptint alleges
sufficiently detailed acts of wrongdoing by Stephemd Safarek to state a claim
that they breached their fiduciary duties as oficéNe conclude that it does.
Stephens and Safarek were responsible for prepdheagdue diligence
materials for the three firms that expressed asrast in acquiring First Niles. The
alleged facts that make it reasonable to infer Btaphens violated his duty of
loyalty as a director, also establish his violatedrthat same duty as an officer. It

also is reasonably inferable that Safarek aided apeited Stephens’ separate

% See, e.g., Ryan v. Giffqréi35 A.2d 258, 266 (Del. Ch. 2007).

% See, e.g., In re Walt Disney Co., Deriv. Ljtig004 WL 2050138, at *3 (Del. Ch. September
10, 2004) (“To date, the fiduciary duties of offisdnave been assumed to be identical to those of
directors.”) (citations omitted).

% That officers and directors of Delaware corpomsgitave identical fiduciary duties has long
been an articulated principle of Delaware la8ee, e.g Guth v. Loft, Ing 5 A.2d 503, 510 (Del.
1939) (discussing the duty of loyalty applicable dfficers and directors)Cede & Co. v.
Technicolor, Inc 634 A.2d 345, 361 (Del. 1993) (same).

37 That does not mean, however, that the consequarcasfiduciary breach by directors or
officers, respectively, would necessarily be thmsa Under ®el. C.8 102(b)(7), a corporation
may adopt a provision in its certificate of incorgtion exculpating its directors from monetary
liability for an adjudicated breach of their dutfy @are. Although legislatively possible, there
currently is no statutory provision authorizing quarable exculpation of corporate officers.
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loyalty breach. Safarek, as First Niles’ Vice Rteat and Treasurer, depended
upon Stephen’s continued good will to retain hib jnd the benefits that it

generated. Because Safarek was in no positioattm@ependently of Stephens, it
may be inferred that by assisting Stephens to ‘tsafed the due diligence process,
Safarek also breached his duty of loyalty.

The Court of Chancery found otherwise. Havingrabterized Safarek’s
actions as causing “a delay of a matter of daysit onost a couple of weeks,” the
Vice Chancellor observed that he could not see that “conceivably could be a
breach of Safarek’s fiduciary dutie€.” This analysis is inappropriate on a motion
to dismiss. The complaint alleges that Safarelenessponded to Cortland’s due
diligence requests and that as a result, Cortlanlddvew a competitive bid for
First Niles. Those facts support a reasonableenfe that Safarek and Stephens
attempted to sabotage the Cortland and First Rlaeediligence process. On a
motion to dismiss, the Court of Chancery was nee fio disregard that reasonable
inference, or to discount it by weighing it againsther, perhaps contrary,
inferences that might also be drawn. By dismis€iognt | as applied to Stephens

and Safarek as officers of First Niles, the tralit erred.

3 Gantler v. Stephen2008 WL 401124, at *7 (Del. Ch. February 14, 2008
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II. The Court of Chancery Erroneously
Dismissed Count |1 of the Complaint

In granting defendants’ motion to dismiss Counttle Court of Chancery
ruled that the defendants’ allegedly misleadingcldsures and non-disclosures
relating to the Sales Process and Reclassificatre immaterial, because they
did not alter the “total mix” of information availée to shareholders. Plaintiffs
appeal only from certain of those materiality rgbn With respect to the Sales
Process, the plaintiffs claim that the complainteqehtely alleges that the
defendants failed to disclose: (i) the circumstanok Cortland’s withdrawal and
(if) insufficient deliberations by the Board befateciding to reject the First Place
bid*® With respect to the Reclassification, plaintiffiaim that the complaint
adequately alleges that (iii) the defendants weoéivated by a desire to increase
their ability to effect stock buy-backs and inceedise liquidity of participants in
the Employee Stock Ownership Plan (“ESOB”By holding otherwise, plaintiffs
contend, the Court of Chancery reversibly erred.

We conclude that the Proxy disclosures conceried@ioard’s deliberations

about the First Place bid were materially mislegdinBecause we reverse the

391d. at *20.
4% The Vice Chancellor found those claims immateridl.at *20.

“1 The Vice Chancellor found that claim immateriaGaintler, 2008 WL 401124, at *22.
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dismissal of Count Il on that basis, we do not lneétte plaintiffs’ remaining
disclosure claims.
A. The Materiality Standard

It is well-settled law that “directors of Delawaw®rporations [have] a
fiduciary duty to disclose fully and fairly all neatal information within the
board’s control when it seeks shareholder actfénThat duty “attaches to proxy
statements and any other disclosures in conteroplaif stockholder actiori”
The essential inquiry here is whether the allegatssion or misrepresentation is
material. The burden of establishing materialggts with the plaintiff, who must
demonstrate “a substantial likelihood that the Idsmare of the omitted fact would
have been viewed by the reasonable investor asignasignificantly altered the

‘total mix’ of information made available””

“2 Stroud v. Grace606 A.2d 75, 84 (Del. 1992)n re Staples, Inc., S’holders Litig792 A.2d
934, 953-54 (Del. Ch. 2001) (“The basic legal staddapplicable ... is well-established and
deceptively easy to state: the defendant diredtax® the duty to disclose in a non-misleading
manner all material facts bearing on the decisioh .0 whether to approve the
Reclassification.”).

3 Arnold v. Soc’y for Saving Bancorp, In650 A.2d 1270, 1277 (citin§troud 606 A.2d at 85;
Blasius v. Atlas Corp564 A.2d 651, 659 n.2 (Del. Ch. 1988)).

4 |d.(citing Stroud 606 A.2d at 84). We have defined “materialitg’fallows:

An omitted fact is material if there is a substaintikelihood that a reasonable
shareholder would consider it important in decidnugv to vote. . .. It does not
require proof of a substantial likelihood that dhscire of the omitted fact would
have caused a reasonable investor to change hes wathat the standard does
contemplate is a showing of a substantial likelthothat, under all the
circumstances, the omitted fact would have assuawtdal significance in the

27



B. Misrepresentations Relating
to the Sales Process

In the Reclassification Proxy, the Board disclogbdt “[a]fter careful
deliberations, the board determined in its busipedgment that the [First Place
merger] proposal was not in the best interest efGompany or our shareholders
and rejected the [merger] proposal.” Although ldsaare “not required to disclose

all available information[,] ..%* “

once [they] travel[]] down the road of partial
disclosure of ... [prior bids] us[ing] ... vague langea..., they halve] an
obligation to provide the stockholders with an aate, full, and fair
characterization of those historic everifs.”

By stating that they “careful[ly] deliberat[ed],he¢ Board was representing
to the shareholders that it had considered thesJaiecess on its objective merits
and had determined that the Reclassification wbelter serve the Company than

a merger. The Court of Chancery found, howevemt tthe Board’'s

Reclassification Proxy disclosure of “careful dehisitions” about terminating the

deliberations of the reasonable shareholder. Rathar way, there must be a
substantial likelihood that the disclosure of thaitted fact would have been
viewed by the reasonable investor as having samfly altered the “total mix”
of information made available.

Arnold, 650 A.2d at 1277 (citations and emphasis omitted)

> Stroud 606 A.2d at 85see alsdvicMillian v. Intercargo Corp.1999 WL 288128, at *9 (Del.
Ch. May 3, 1999) (directors do not have to discl@dkeof the ... bends and turns in the road
...") (citations omitted).

¢ Arnold, 650 A.2d at 1280 (citations omitted).
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Sales Process was immaterial, because it would aftet the total mix of
information to “omit[] that phrase in its entiréty. We disagree and conclude that
that disclosure was materially misleading.

The Reclassification Proxy specifically representbdt the First Niles
officers and directors “haJd] a conflict of intetesvith respect to the
[Reclassification] because he or she is in a @ositd structure it in a way that
benefits his or her interests differently from theterests of unaffiliated
shareholders.” Given the defendant fiduciarieshiid conflict of interest, a
reasonable shareholder would likely find signifieaindeed, reassuring—a
representation by a conflicted Board that the Resifi@ation was superior to a
potential merger which, after “careful deliberasgnthe Board had “carefully
considered” and rejected. In such circumstandesamnot be concluded as a
matter of law, that disclosing that there wasditit no deliberation would not alter
the total mix of information provided to the shavkelers.

The Vice Chancellor’s finding that the challengddase could have been
omitted in its entirety has the same infirmity. dHthe “careful deliberations”
representation never been made, the shareholdgig mell have evaluated the
Reclassification more skeptically, and perhaps éeses favorably on its merits, for

two reasons. First, the shareholders would hawk rfainformation about the

*" Gantler v. Stephen2008 WL 401124, at *20 (Del. Ch. February 14,800
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Reclassification’s desirability vis-a-vis othereaaltatives. Second, they were told
that the Board and Management had a conflict efrest in the one transaction that
their fiduciaries had determined to endorse.

We are mindful of the case law holding that a coap® board is not
obligated to disclose in a proxy statement theildetd merger negotiations that
have “gone south,” since such information “would [béeither viably practical
[nJor material to shareholders in the meaningfulwetended by ... case laW®
Even so, a board cannot properly claim in a prdayesnent that it had carefully
deliberated and decided that its preferred trarsadtietter served the corporation
than the alternative, if in fact the Board rejectieel alternative transaction without
serious consideration. The complaint’'s allegattbat at its March 9, 2005
meeting the Board voted to reject a merger witstFtace without any discussion,
supports a reasonable inference that the Boardatiticarefully deliberate” on the
merits of that transaction.

The defendants respond with a factual argument évéhe Board did not
discuss the First Place offer at the March 9 mgetindoes not follow that the
Board acted without sufficient deliberation. Tleason, defendants say, is that the
directors had received information relating to tbtiér, and the Sales Process had

been discussed at other meetings. The difficulth whis argument is that it is

“8 State of Wisc. Inv. Bd. v. BartleB000 WL 238026, at *8 (Del. Ch. February 24, 208@e
also McMillian v. Intercargo Cg 1999 WL 288128, at *9 (Del. Ch. May 3, 1999).
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based on facts outside the record that the cowtpr@perly consider on a motion
to dismiss. That is, the defendants’ argumentireguconsidering facts not before
the court, which on a motion to dismiss is inappiaip.

On this basis, the dismissal of Count Il must beereed. We therefore do
not address or decide the remaining claimed digobogiolations.

[11. The Court of Chancery Erroneously
Dismissed Count |11 of the Complaint

Finally, we address the issues generated by #8miskal of Count Ill. That
Count alleges that the defendants breached thgiraduoyalty by recommending
the Reclassification Proposal to the shareholdarpdirely self-interested reasons
(to enlarge their ability to engage in stock bugksaand to trigger their ESOP put
and appraisal rights). The Court of Chancery deitezd that the relevant Board
for analytical purposes was the June 2006 Board voded to effect the
Reclassification, because at any earlier time tloar®8 could have decided to
abandon the transactiéh.The Vice Chancellor then concluded that the cainpl
sufficiently alleged that a majority of the diredo that approved the

Reclassification Proposal lacked independefidBespite having so concluded, the

9 Gantler, 2008 WL 401124, at *12. That Board consiste®tphens, Eddy, Kramer, Shaker,
and Csontos.

01d. at *15.
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court dismissed the claim on the ground that anthsested majority of the
shareholders had “ratified” the Reclassificatiorvbying to approve it

The plaintiffs claim that this ratification rulinig erroneous as a matter of
law. They argue that because the Proxy disclosuees materially misleading, no
fully informed shareholder vote took place. Thaiptiffs also urge that in
determining the number of unaffiliated shares thatre voted, the Court of
Chancery took improper judicial notice of sharemed by the defendants. The
defendants respond that the Vice Chancellor'sicatibn ruling is correct and
should be upheld. Alternatively, they argue tha should overturn the Vice
Chancellor’'s determination that the Board had gudififying self-interest.

We conclude that the Court of Chancery legallyaémeupholding Count IlI
on shareholder ratification grounds, for two reasokirst, because a shareholder
vote was required to amend the certificate of ipocation, that approving vote
could not also operate to “ratify” the challengemduct of the interested directors.
Second, the adjudicated cognizable claim that tha&Rsification Proxy contained
a material misrepresentation, eliminates an esdeptedicate for applying the

doctrine, namely, that the shareholder vote wdg finformed.

1 |d. at *23. The court also dismissed Count Il wigspect to Safarek, concluding that
“[p]laintiffs allege no facts from which | can inf&afarek, as an officer, took part in the Board’s
decisions relating to the Reclassificationd. at 13. The plaintiffs do not appeal that dismliss
of Safarek.
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A. The Doctrine of Shareholder Ratification

Under current Delaware case law, the scope andtedfethe common law
doctrine of shareholder ratification is unclear,king it difficult to apply that
doctrine in a coherent manner. As the Court of iCkay has noted imn re
Wheelabrator Technologies, Inc., Shareholder Liimga

[The doctrine of ratification] might be thought tack coherence
because the decisions addressing the effect of elsblaer
“ratification” have fragmented that subject intore®@ distinct
compartments, ... In its “classic” .form, shareholder ratification
describes the situation where shareholders apgroaed action that,
legally speaking, could be accomplished without amareholder
approval.... “[C]lassic” ratification involves thelntary addition of
an independent layer of shareholder approval icuonstances where
shareholder approval is not legally required. Bshareholder
ratification” has also been used to describe tlecebf an informed
shareholder vote that was statutorily required ther transaction to
have legal existence.... That [the Delaware courtsje used the
same term is such highly diverse sets of factuatuonstances,
without regard to their possible functional diffeces, suggests that
“shareholder ratification” has now acquired an exsl meaning
intended to describe any approval of challengeddaation by a
fully informed vote of shareholders, irrespectivé whether that
shareholder vote is legally required for the tratisa to attain legal
existence?

To restore coherence and clarity to this areawflaw, we hold that the

scope of the shareholder ratification doctrine mist limited to its so-called

2 663 A.2d 1194, 1202 and n.4 (Del. Ch. 1995) (citet omitted). See also Solomon v.
Armstrong 747 A.2d 1098, 1114-15 (Del. Ch. 1998jf'd, 746 A.2d 277 (Table) (“The legal
effect of shareholder ratification, as it relatesatleged breaches of the duty of loyalty, may be
one of the most tortured areas of Delaware lawdifferent rule exists for every permutation of
facts that fall under the broad umbrella of “dutyayalty” claims.”).
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“classic” form; that is, to circumstances whereullyfinformed shareholder vote
approves director action that daest legally require shareholder approval in order
to become legally effective. Moreover, the onlsedtor action or conduct that can
be ratified is that which the shareholders areifipatty asked to approveé With
one exception, the “cleansing” effect of such afyiaty shareholder vote is to
subject the challenged director action to busipedgment review, as opposed to
“extinguishing” the claim altogethern.€., obviating all judicial review of the

challenged actior?’

>3 We previously so held i re Santa Fe Pac. Corp. S’holder Litig569 A.2d 59, 68 (Del.
1995), which involved a claim that by adopting defiige measures to block an unsolicited
takeover bid, the directors of the target corporabreached their fiduciary duties. The Court of
Chancery held that that claim had been extinguishgdthe “ratifying” shareholder vote
approving a subsequent merger of the target caiparaReversing that ruling, this Court held
that “[s]ince the stockholders of Santa Fe meradjed in favor of the merger and not the
defensive measures, we decline to find ratificatiothis instance.”

¥ To the extent tha®mith v. Van Gorkorolds otherwise, it is overruled. 488 A.2d 8589-®0
(Del. 1985). The only species of claim that shareholder ratificacan validly extinguish is a
claim that the directors lacked the authority tketaction that was later ratified. Nothing herein
should be read as altering the well-establishedcpie that void acts such as fraud, gift, waste
and ultra vires acts cannot be ratified by a laas unanimous shareholder voteee Michelson

v. Duncan 407 A.2d 211, 219 (Del. 1979) (“[W]here a claiingift or waste of assets, fraud or
[u]ltra vires is asserted that a less than unangrstareholder ratification is not a full defense.”)
see alsdHarbor Fin. Partners v. Huizeng&51 A.2d 879, 896 (Del. Ch. 1999) (explainingttha
ultra vires, fraud, and gift or waste of corporassets are “void” acts that cannot be ratified by
less than unanimous shareholder consecprd Solomon v. Armstrongr47 A.2d at 1115.
“Voidable” acts are those beyond management’s pawait where they are performed in the
best interests of the corporation they may be iedtify a majority vote of disinterested
shareholdersSeeMichelson 407 A.2d at 219.

To avoid confusion about the doctrinal clarifioas set forth in Part 1l A of this Opinion, we
note that they apply only to the common law doetraf shareholder ratification. They are not
intended to affect or alter our jurisprudence goueg the effect of an approving vote of
disinterested shareholders undée. C.§ 144.
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B. Applying the Doctrine to the Shareholders’
Approval of the Reclassification Proposal

The Court of Chancery held that although Countoflthe complaint pled
facts establishing that the Reclassification Prap@sgs an interested transaction
not entitled to business judgment protection, thersholders’ fully informed vote
“ratifying” that Proposal reinstated the busineadgment presumption. That
ruling was legally erroneous, for several reasof#st, the ratification doctrine
does not apply to transactions where shareholderoggl is statutorily required.
Here, the Reclassification could not become legeifgctive without a statutorily
mandated shareholder vote approving the amendrodfitdt Niles’ certificate of
incorporation. Second, because we have deterntlmedthe complaint states a
cognizable claim that the Reclassification Proxyswaaterially misleadingsée
Part Il,supra of this Opinion), that precludes ruling at thiecedural juncture, as
a matter of law, that the Reclassification wasyfuliformed. Therefore, the
approving shareholder vote did not operate as #@fitation” of the challenged
conduct in any legally meaningful sende.

Alternatively, the defendants urge that, apanmnfratification, Count Ill was

properly dismissed because the Board was not stete and that the Vice

> \We have previously suggested this resulditliams v. Geier671 A.2d 1368, 1379 n.24 (Del.
1996) (dictum). This Opinion clarifies that “rati&tion” legally describes only corporate action
where stockholder approval is not statutorily regdifor its effectuation.
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Chancellor's contrary ruling is erroneous. Thaguanent lacks merit both
procedurally and substantively. Procedurally akk merit because the Court of
Chancery expressly determined that a majority efBbard was interested, and the
Defendants have not cross-appealed from that rulBgpstantively, the argument
lacks merit, because the defendants concede tlgh&ts and Csontos were
interested in the Reclassification, and our eardiralysis of Kramer's alleged

disloyalty with respect to Count | applies equadyCount [11>°

These allegations
require that the Vice Chancellor’'s determinatioatta majority of the Board was
interested be sustained.
We conclude that the Court of Chancery erroneodisignissed Count Il of
the complaint.
CONCLUSION
For the foregoing reasons, the judgment of therGafuChancery is reversed

as to all counts and remanded for proceedings st@msiwith the rulings in this

Opinion.

** The complaint’s allegations support a reasonalflrénce that Kramer was motivated by the
prospect of preserving the Bank as a client forh@ating and air conditioning company, and
thus, voted for Reclassification to keep the Basila &lient.
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