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.

This appeal arises from a decision of the Industrial Accident Board (“the
Board”) dated June 13, 2002. Thelitigation beforethe Board involved the Appellee,
Albert Nai's, alleged exposure to asbestos while employed at Appellant, Electric
Hose and Rubber Company (* Electric Hose”), a hose manufacturing plant located in
Wilmington, Delaware. Mr. Nai contracted mesothelioma, aform of cancer caused
by asbestos exposure, and died in March of 2001." Because mesothelioma is an
occupational disease with along latency period, the Board used the “last injurious
exposure” doctrine to determine liability for workers' compensation purposes. The
Board found that Mr. Nai was|ast exposed to disease-causing asbestosin 1976 while
employed by Electric Hose. Pursuant to the “last carrier rule,” the Board assigned
liability for workers' compensation benefits to Electric Hose' s insurance carriersin
1976, Fireman's Fund Insurance Company (“Fireman’s Fund”) and Liberty Mutual
Insurance Company (“Liberty Mutual”) (collectively, “ Appellants’)

Fireman’'s Fund and Liberty Mutual, on behalf of their insured, argue that the

Board' s decision regarding the timing of Mr. Nai’ slast injurious exposure was not

"Hereinafter, when the Court referstoMr. Nai’ sclaim, itisreferring, infact, tothederivative
claim brought by his widow.

?Fireman’ s Fund was the insurance carrier from June 30, 1975 to June 30, 1978. Liberty
Mutual was the insurance carrier from September 1, 1963 to September 1, 1964, as well as from
September 1, 1968 to June 30, 1978.



supported by substantial evidence, and that the Board abused its discretion when it
refused to grant Appel lants' request for a continuance in order to obtain Mr. Nai’s
Social Security documentation. The main issues on appeal are: (1) did the Board
abuse its discretion in refusing to grant a continuance, and (2) was the Board's
determination that Mr. Nai’s last injurious exposure to asbestos occurred in 1976
whileemployed a Electric Hose supported by substantial evidence? For the reasons
that follow, the Board' s decision isAFFIRMED.
1.

Mr. Na filed a petition to determine compensation due against former
employers Dravo Corporation and Electric Hose in February of 2001, alleging that
he was exposed to asbegos during his employment with both companies. Dravo
Corporation was a ship manufacturing company during World War 11, althoughitis
unclear from the record exactly what Mr. Nai did there. While at Electric Hose, he
was employed as a hose inspector. Mr. Nai died in March of 2001 from malignant
mesothelioma, aform of cancer caused by asbestos exposure. Thereafter, Mr. Nai’s
widow filed a petition for additional compensation due against Dravo and Electric
Hose, seeking certain factud determinations and compensation for a number of
expenses. The claims were later narrowed to include only requests for funeral

expenses and a “finding of compensability.”



The Board first addressed the matter on September 13, 2001 to provide
guidance to the parties regarding scheduling and other case management issues. On
May 23, 2002, the Board addressed the parties’ cross mationsto compel production
of documents (unrdated to thisappeal ) by determining that the motionswere not ripe
for decision. The Board also consolidated several of the petitionsfor presentation at
one hearing. In a decision dated June 4, 2002, the Board declined to rule on the
admissibility of potentially late-produced documents, specifically Mr. Nai’s Social
Security records, deferring itsdecision until the documentationwasactually received
and produced by Mr. Nai. The Board al so determined that an i ssue concerning expert
testimony was moot, and permitted Mr. Nai’s son to testify although he was not
previoudly listed as awitness.

The hearing took place on June 4, 2002. At the outset of the hearing and for
thefirst time, counsel for Liberty Mutual moved for acontinuance on the ground that
the absence of Social Security documentation in the record precluded an accurate
determination of Mr. Nai’ swork history. The Board denied the continuance.

Several witnesses testified on Mr. Nai's behalf at the hearing. Paul Bonk, a
former coworker, testified that he wasemployed by ElectricHosefrom 1961 to 1976.
Mr. Bonk worked with Mr. Nai inspecting hoses. Hetestified that Mr. Nai worked

at Electric Hose before 1961 and was still employed at Electric Hosewhen Mr. Bonk



was laid off in 1976. He further stated that Mr. Nai worked in close proximity to
steam lines and vulcanizers that contained or were insulated with aspbestos. He
recalled that peoplewould repair theinsulation on the steamlines, ovensand heaters,
and that the plant wasdirty and “therewasdust all over.” To the best of his memory,
the process of removing and replacing insulation continued until he left in 1976,
although he coul d not say definitely. Mr. Bonk believed that he personally had been
exposed to asbestosin hiswork areaat Electric Hoseuntil 1973. Inaprior deposition
unrelated to these proceedings Mr. Bonk acknowledged that he could not recall
whether hewould have been exposed to asbestos at Electric Hosefrom 1973 to 1976.
At the hearing in this matter, however, hetestified that he believed asbestos was still
present at the Electric Hose facility through 1976.

Ronald Noronowicz was a former machinist at Electric Hose from 1969 to
1971. Although hedid not directly use asbestos-containing products, hetestified that
asbestos was used to cover some of the machinery, and that the pipefitters were in
chargeof applying it andtakingit off. The pipefitterssometimesworkedinthesame
areaastheinspectors. Accordingto Mr. Noronowicz, outside contractorsfrequently
worked on various projects throughout the plant, and one of those contractors used
asbestos-containing products. He referenced several other asbestos-contaning

productsutilized at the plant including block insul ation and asbestostape. Hefurther



recalled that the plant wasdusty. Hedid not have an independent recollection of Mr.
Nali.

Edward Kline, a former industrial insulator, also testified for Mr. Nai. He
performed maintenance work at the Electric Hose plant during the summers of 1969
and 1970, and again in 1971 and 1973. He described the insulation at the plant as
being “all over the machineor all over thefloor.” Herecalled that the insulation was
deteriorated and wrapped with asbestos tape, which he characterized as “dusty
material.” Mr. Kline testified that asbestos was being released into the work
environment while he was therein 1973.

Dr. Gerald L. Abraham, amedical expert retained by Mr. Nai, also testified at
the hearing. Based on the examination of Mr. Nai’s autopsy slides and medical
records, he concluded that Mr. Nai’s occupational exposure to asbestos caused his
mesothelioma and eventual death. Dr. Abrahamtestified that thelatency period for
mesothelioma isthirty years on average, but can be asshort asten yearsor aslong as
sixty years. He stated in his report that Mr. Nai worked at various jobs from
approximately 1943 until 1974, but could not say for certainthedateof Mr. Nai’ slas
exposure to asbestos. He opined that if Mr. Nai was exposed to asbestos anywhere

from 1974 to 1979, then the exposure would have contributed to his mesothelioma.



Mrs. Nai testified. Sherecalled that her husband worked at Electric Hosefrom
approximately 1949 to 1954, then briefly undertook another business venture before
returning to Electric Hose in approximately 1955. Mrs. Na assumed that Mr. Nai
worked at Electric Hose through 1975 because she had found company newsl etters
from that year referring to her family. She had no independent recollection of
whether her husband worked for Electric Hosein 1976 or not. Shewasfairly certain
that her husband was not working at Electric Hose as of 1977.

Mrs. Nai was unableto comment on theextent to which her husband may have
been exposed to ashbestos at the Electric Hose plant. Shedid testify that whenever her
husband would come home from Electric Hose, his clothes were aways dirty,
although she could not say that the “dirt” was asbestos dust. She stated that her
husband was subsequently employed as a baker and in the produce department at
Pathmark. Shedid not suspect tha hewas exposed to asbegos at the bakery, because
it was a“new building.” She did not know whether he was exposed to asbestos at
Pathmark.

Paul Hopkins was called as a witness on behalf of Electric Hose and Dravo.
He was employed by ElectricHose in the technical department until 1977. He stated
that asbestos was used at the Electric Hose plant to insulate the steam pipes and

vulcanizers, but he was not aware of any asbestos exposure to the workers at the



plant. He also was not aware of any attempt to remove the asbestos up until he left
in 1977. According to Mr. Hopkins, he would walk through the plant every day and
would observethat it was kept clean. Mr. Hopkins did not recall steam pipesin the
“immediate proximity” of the inspection stations.

In a decision dated June 13, 2002, the Board found that: (1) Mr. Nai was
exposed to asbestos while working at Electric Hose, but not while at Dravo
Corporation; (2) Mr. Nai’'s last injurious exposure took place in 1976; and (3)
Fireman’s Fund, astheworker’ scompensaion carrier for Electric Hosein 1976, was
obligated to provide workers’ compensation benefits to Mr. Nai’ s estate as a result
of Mr. Nai’s exposure to asbestos. The Board awarded funeral expenses, medical
witness fees and limited attorney’s fees. Subsequently, Fireman's Fund filed a
Motion for Reargument, asking the Board to reconsider or, in the alternative,
postponeits June 13, 2002 decisionuntil Mr. Nai’'s Social Security records could be
obtained and submitted to the Board. Fireman's Fund also alleged that Liberty
Mutual shared responsibility becauseits coveragewasimplicated during therelevant
time period. The motion was granted with respect to Liberty Mutual’s liability but

denied with respect to the other claims.®> This appeal followed.

3Liberty Mutual hasnot appeal ed the Board’ sdetermination that it would share coverage with
Fireman’s Fund to the extent Mr. Nai was exposed to asbestos at Electric Hosein 1976.
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1.

TheAppellantsarguethat the Board was obliged to determinethe date that Mr.
Nal was last exposed to the element (asbestos) that caused hisinjury beforeit could
determine whether Electric Hose owed benefits. The Appdlants assert that,
according to the witness testimony and Mr. Nai’ sstatements to treating physicians,
the evidence of record barely supported a finding that Mr. Nai was exposed to
asbestos up until 1973. No competent evidence supported the Board' s finding that
exposure continued through 1976. The Appellants point to thefact that Dr. Abraham
originally concluded that Mr. Nai was exposed to asbestos through 1974. He never
extended the exposure date to 1976. The Appellants contend that the Board's
selection of 1976 asthe dateof Mr. Nai’ slast “known” exposure was not supported
by competent evidence and is an incorrect application of the law.

The Appellants also assert that the Board abused its discretion when it failed
to grant a continuancefor the parties to obtain the Social Security records. In light
of the witnesses mixed testimony regarding Mr. Nai’s term of employment with
Electric Hose and the varying conditions at the plant on certan dates, they contend
that the documentation could have been outcome determinative in that the records
could have assisted the parties and the Board in pinpointing exactly when Mr. Nai

worked at Electric Hose (and elsewhere). Consequently, the Board should have



granted the request for a continuance.

Mr. Nai asserts that hemet his burden of proving that it was more likely than
not that he was exposed to asbestos while working at Electric Hose. Furthermore,
Mr. Nai insists that a continuance was not warranted in this case because the
Appellants had adequate notice of the hearing: thus, the eleventh-hour request for a
continuance was untimely.

In the course of examining the merits of this appeal, the Court requested the
parties to supplement therecord with Mr. Nai’ s Social Security records, which had
been received by Liberty Mutual pursuant to an order of the Board compelling
production issued subsequent to the hearing.” The Court notes anectdotecally that
theserecords appear toindicate that theBoard was correct in their determination that
Mr. Nai worked at Electric Hose until 1976, and the Appellants appear now to

concede this point.> The records also reveal that, subseguent to his employment at

“On December 19, 2002, the Board granted Appellants’ motion to compel production of Mr.
Nai’s Social Security records. These documernts apparently are relevant tofuture litigation before
the Board. Mr. Nai filed amotion for reargument which was denied on July 8, 2003. On October
15, 2003, the Appel lants received a signed authorization to rel ease the records, which were obtained
by the Appellants and produced to the Court.

°See D.I. 38 (Letter from Liberty Mutual’s counsd dated December 30, 2003); D.l. 36
(Letter from Liberty Mutual’ s counsel dated January 16, 2003: “With respect to the issue as to the
date of Mr. Nai’s last employment with Electric Hose & Rubber, Liberty Mutual agrees that the
Socia Security recordsdoindicatethat Mr. Nai’ slast date of employment was sometimein calendar
year 1976.”)
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Electric Hose, Mr. Nai was employed briefly at two previously unknown locations.’
The Appellants request a remand to determine whether Mr. Nai was |last exposed to
friable asbestos while working at these newly discovered jobs.

Mr. Nai vigorously opposes remand. He claims that the request for a
continuance was without “good cause” as required by the Workers' Compensation
Rules because Appellants did not request these records until May of 2002,
approximately one month before the hearing.” He argues that the Board correctly
denied the continuance in the interest of expediency and tha most of this appeal is
moot because the records are only relevant to the dates of his employment, not to
determining when his last injurious exposure to asbestos occurred.

V.

Attheoutset, the Court must determinewhether the Board abused itsdiscretion

inrefusing to grantthe continuance. A discretionary ruling by an administrative body

will not be set aside unlessthat decision is unressonable or capricious.® The party

®The supplemental briefing regarding the Social Security recordsindicatesthat Mr. Nai was
employed at Levdel, Inc. in 1977 and Speakman Company in 1977 and 1978.

"D.1. 37 (letter from Mr. Nai’s counsel dated January 23, 2004) at 2.
®In re Kennedy, 472 A.2d 1317, 1331 (Del. 1984).
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challenging the Board's decision bears the burden of proof.® The scope of the
Board’ sdiscretion in deciding whether to grant or deny acontinuanceisgoverned by
statute.’® Section 2348(h) provides that “[r]equests for continuance may be granted
only upon good cause.”

The Board did not abuse itsdiscretion when it denied the Appellants’ request
for a continuance. Unlike most employees, Mr. Nai could not present any record of
his employment at the hearing because he had died more than a year before. Mr.
Nai’s counsel attempted to obtain the documentation from the appropriate
authorities,"* aswell as from Electric Hose itself, but to no avail. Accordingly, Mr.
Nai’s counsel attempted to recreate hisclient’ s employment history through witness
testimony and circumstantial evidence. For their part, in support of their application
for acontinuance, theAppellantsfailedto providethe Board with any explanation of
their effortsto obtain the Social Security records. Instead, on the day of the hearing,

in the midst of aroom full of witnesses ready to testify, the Board was confronted

°Atwell v. The Delaware Violent Crimes Compensation Board, 1994 Del. Super. LExIS 642,
at *9-10 (citations omitted).

%5EL. CoDE ANN. tit. 19, § 2348 (2003)(“ section 2348").

Usee D.I. 15, Ex. 5 (letter from Liberty Mutual’s counsel acknowledging that “[Mr. Nai's
counsel] have both stated on the record...that your office has made multiple attempts to obtain the
social security earning statements for Mr. Nai...you advised, on more than one occasion, that your
office had been in contact with Senator Biden' s office asking for Senator Biden'shelp in obtaining
these records on an expedited basis.”)
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with the Appelants spontaneous request for a continuance.** At that point, the
Board had no indication that the Social Security recordswould ever be produced and,
therefore, it denied the continuance and proceeded with the hearing inits discretion.

The Court recognizesthat the Social Security records providefurther evidence
of Mr. Na'’semployment, and they likely would have been of some significance to
the Board. But the decision to deny the continuance was appropriate at the time it
was made given the information avalable. The Court agrees with the Board's
positionthat itstask isto “hear and weigh...the evidence presented in order to secure
ajust, speedy and inexpensive determination...”** No abuse of discretion occurred.

V.

Next, the Court turns to the merits of the Board's decision to grant

compensation. Appellate review by the Court of factual determinations made by

administrative agencies is limited to determining whether the agency' s decision is

>Theissue of Social Security records came before the Board for the first time on May 30,
2002, but this stemmed from the Appellants’ concern over the possibility that the records would be
late-produced by Mr. Nai without an opportunity for response. See Board Order dated June 5, 2002
(“Claimant has unsuccessfully sought records from the Social Security Administration that could
hel p establish thedatesof Claimant’ semployment...[t]hereisconcernthat Claimant may still receive
the Social Security documentation at the last minute, giving the representatives of the employers
insufficient opportunity to respond.”). The Appellants did not request a continuance at that time.

3Board’'s Order on Appellant’s Motion for Reargument dated July 30, 2002 (emphasis
added)(citing DeL. CoDE ANN. tit. 19, § 2301A (2002)).
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supported by “substantial evidence.”** “Substantial evidence” means such relevant
evidence as areasonable mind “might accept as adequate to support aconclusion.” *°
It calls for “more than a scintilla but less than a preponderance”’ to support the
finding.*®* The burden, of course, lies with the appellant to show that the Board's
findingsare not supported by substantial evidence.'” On appeal, questions of law are
reviewed de novo."

When assessing the quality of theevidence, the Court will not weigh evidence,
determine credibility issues, or make its own factual findings.”® The function of
reconciling inconsistent testimony and determining credibility is reserved for the
Board alone.®® The Court will not reverse the Board simply because it might have

reached a different conclusion if presented with the same evidence in the first

“Atkinson v. Delaware Curative Workshop, 2001 Del. Super. LEXIS 4, at *5 (citations
omitted).

1d. (citations omitted).

®Hinesv. Delawar e Recyclable Products 2003 Del. Super. LEX15340, at * 10 (quoting Olney
v. Cooch, 425 A.2d 610, 614 (Del. 1981)).

7| ake Forest School District v. Richard Del.ong, 1988 Del. Super. LEXIS 265, at *2, aff' d
558 A.2d 297 (Del. 1989)(citations omitted).

8Anchor Motor Freight v. Ciabattoni, 716 A.2d 154, 156 (Del. 1998)(citing Statev. Cephas,
637 A.2d 20, 23 (Del. 1994)).

1930hnson v. Chrysler Corp., 213 A.2d 64, 66 (Del. 1965).

2Smmons v. Delaware State Hosp., 660 A.2d 384, 388 (Del. 1995)(citing Breeding v.
Contractors-One-Inc., 549 A.2d 1102, 1106 (Del. 1988)).
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instance.”* The “substantial evidence” standard of review contemplates adegree of
deferencetothe Board' sfactud conclusions and its application of thoseconclusions
to the appropriate legal standards.?® When factual determinations are at issue, the
Court must consider theexperience and specialized competence of the Board and of
the purposes of the Workers' Compensation Act.?

It is well established that the Workers Compensation Act exists to provide
prompt payment of benefits without regard to fault, and to relieve employers and
employeesof civil litigation.* Incasesinvolving an occupationd diseasewithalong
latency period, such as mesothelioma, the time of onset is*“ practically impossible” to
ascertain?® The“last injurious exposure” and “last carrier” rulesallow the Board to
designate a precise date for attachment of liability based on the totality of the

evidence.®® The “last injurious exposure” rule provides that, in the case of an

!Dijamond Materialsv. Manganaro, 1999 Del. Super LExIs 274, at * 5-6 (citations omitted).

??Hall v. Rollins Leasing, 1996 Del. Super. LExIs 407, at *9 (citing DEL. CODE ANN. tit. 29,
§ 10142(d)).

23 James Julian, Inc. of Delaware v. Testerman, 740 A.2d 514 (Del. Super. Ct. 1999).

Y ake Forest, 1988 Del. Super. LExIs 265, at *12 (citing Champlain Cable Corp. v.
Mergenthaler, 479 A.2d 835, 840 (Del. 1984)).

#d. at *7 (citing Champlain, 479 A.2d 835; Alloy Surfaces Company v. Cicamore, 221
A.2d 480 (Del. 1966)).

®speid. at *10-11.
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occupational disease caused by prolonged exposure to a harmful substance during
successive employments, the employer whose work site caused the most recent
exposure to asbestos is liable for compensation benefits® The “last carier” rule
assigns liability to the insurance carrier responsible for coverage at the time of the
employee’ s last exposure to the disease-causing substance.”®

The burden rested on Mr. Nai to show that he was last exposed to harmful,
disease-causing asbestos in 1976 while employed at Electric Hose. “Harmful
exposure” means that: (1) Mr. Nai and the asbestos-containing product(s) were
contemporaneously in the same place, and (2) the asbestos was friable”® Friable
asbestos is “any material containing more than 1 percent asbestos by weight, that
hand pressure can crumble, pulverize or reduceto powder when dry, or isalready dry
and pulverized.” *

There was ample testimony & the hearing that asbestos was present in the
Electric Hose plant, specifically in the form of insulation for steam pipes and

vulcanizers>' Asbestosinsulation for pipesisgenerallyrecognized asbeingin astate

?"|d. at *9 (citations omitted).

?®|d. at *10 (citing Cicamore, 221 A.2d at 487).

Id. at *4-5.

¥)d. at *5 (quoting DEL. CODE ANN. tit.16, § 7802(5)).

1 Transcript of June 4, 2002 hearing (“Tr.") at 44-46, 51-52, 77-79.
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where asbestos fibers are likely to be released.** Despite Mr. Hopkins' assertionsto
the contrary, the Board heard persuasive, corroborated testimony about the plant
being dirty and dusty, all offered asthe witnesses described the asbestos located at
the plant. The Board reasonably could conclude that Mr. Nai worked in dose
proximity with friable asbestos, based upon: (1) Mr. Bonk’s belief that, as afellow
hose inspector, he personally was exposed to asbestos in his work area, (2) his
testimony that Mr. Nai also worked in close proximity to the steam lines and
vulcanizers, and (3) Mr. Noronowicz's testimony that the pipefitters, who were in
charge of applying and removi ng asbestos covering, sometimes worked in the same
areaastheinspectors and were themsel ves exposed to asbestos. Anditisundisputed
that asbestos exposure causes mesothelioma. Thus, the Board’ s conclusion that Mr.
Na was exposed to friable asbestos at the Electric Hose plant was supported by
substantial evidence.

The inquiry then turnsto timing: (1) was asbestos present at Electric Hose in
1976, and, if so (2) was Mr. Nai employed at Electric Hose in 19767 Inanswering
both of these questions in the affirmative, the Board was persuaded by witness

testimony.® The Court concludes that this testimony provides substantial evidence

% ake Forest, 1988 Del. Super. LEXIs 265, at *6 (citations omitted).

%Board's decision dated June 13, 2002 (“Board’s dedsion”) at 12 (“[The Board] is
convinced from the testimony of Bonk and Mrs. Nai that [Mr. Nai] worked at Electric Hose from
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to support the Board's conclusion that friable asbestos was present in the Electric
Hoseplantin 1976. Mr. Bonk believed that asbestos was still in the plant as of 1976
when he left and, to his knowledge, there had been no effort to remove it.>* He
described the steam lines as being old and broken down.** Accordingto Mr. Bonk,
the asbestos would crack and break off.** He recalled in-house mechanics repairing
the pipesafter 1973 when outs de contractorswereno longer used.*” Mr. Noronowicz
and Mr. Kline corroborated much of thistestimony. And Mr. Hopkins testified that
he was unaware of any attempt to remove the asbestos up until 1977

The Appellants argue that Mr. Nai was not employed at Electric Hose in 1976
because medical recordsrelied upon by Dr. Abraham, aswell as hisreport, estimate
the dates of Mr. Nai's employment as ranging from “approximately 1943 [tO]

approximately 1974.”% At the hearing, however, Dr. Abraham indicated that the

before 1961 until at least 1976.”); id. at 14 (“ The Board found the testimony of these witnesses was
sufficient to place [Mr. Nai] into close proximity to friable asbestos from 1961 through at least
1976.").

34Tr. at 44-45.
*|d. at 23.

| d. at 46.

371d. at 49.

*®d. at 211.
*p.I. 13, Ex. H.
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latency period for asbestoswas* often thirty years or more,” and that he did not know
for afact that Mr. Nai was exposed to asbestosin any particular year.** Dr. Abraham
acknowledged that the exposure coul d have contributed to mesothelioma if it ended
in 1975, 1976, 1977 or 1979.** Therecord clearly indicatesthat awide range of “last
exposure” dates would yield the same conclusion.

Notwithstanding Dr. Abraham’s conclusions, other testimony of record
supports the Board' s finding that Mr. Nai was employed at Electric Hosein 1976.%
Mr. Bonk maintained that Mr. Nai was still at Electric Hose in 1976, and Mrs. Nai
believed that he was there in 1975 but not in 1977.*

In making itsdetermination, the Board addressed Mr. Nai’ s post-Electric Hose
employment history. Itdid not believe that Mr. Nai was exposed to asbestos while
employed at the bakery, based on the testimony of Mrs. Nai and Dr. Abraham.” It

found no evidence of exposure while Mr. Nai was at Pathmark.*®

40Ty, at 119-20.
11d. at 122-23.

*2The Court has not considered the late-produced Social Security records in reaching this
conclusion, as these records were not provided to the Board.

“Id. at 30.

“d. at 173, 178.
“>Board’ s decision at 15.
“O1d.
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In the absence of meaningful documentation, the Board’ s decision was based
primarily on the testimony of withesses and circumstantial evidence. The Court will
not evaluate the credibility of these witnesses or weigh the evidence on one point
against another; this duty rests solely within the discretion of the Board itself.*’

Finally, the Court must address the Appellants argument that the Board
applied theincorrect legal standard. Specifically, the Appellants seize on the choice
of language adopted by the Board and argue that the identification of Mr. Nai’s last
“known” exposure to asbestosisimproper. The Court cannot locateany evidenceto
support the Appellants’ contention that thewrong legal standard wasapplied. Factual
determinations are based on the evidence presented -- this is implicit in the fact-
finding process. Every time the Board confronts an issue, it makes a conclusion
based on the evidence provided by the parties. Andthatispreciselywhatitdidinthis
instance. Specifically, the Board made a determination regarding the date of Mr.
Nai’ slast exposureto asbestos based on the evidence known to the Board throughthe
presentationsof the parties, i.e., it determined “ the last known exposure.” TheBoard
does not have to justify its concluson by excluding all other possible sources of

asbestos exposure; its obligation was to determine whether the preponderance of the

“’SeeBlakev. Sateof Delaware, 2002 Del. LEX1S 162, *4 (Del. 2002) (citing Johnson, 213
A.2d at 66).
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evidence supported Mr. Nai’ s contention that the last injurious exposure occurred at
ElectricHose. The Court concludesthat there has been no misapplication of the* | ast
injurious exposure” rule.

Based on the foregoing, the decision of the Board isAFFIRMED.
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IT 1SSO ORDERED.

Judge Joseph R. Slights, 111

Original to the Prothonotary.
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